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THE  CIVIL  CODE 


STATE  Of  CALIFORNIA. 


IN  FOUE   DIVISIONS. 


r 

H"  AN  ACT   TO   ESTABLISH   A   CIVIL  C.OUik. 

^P  lArpBorsD,  Morcb  21st,  la'J  | 


THE    CIVIL    CODE 


STATE   OF    CALIFORNIA. 


The  Peo,ie  of  Ike  Stall  of  Califimia,  rfprrsenl 
Aaembly,  do  enarl  aa  foUows  ■ 

TITLE  OF  THE  ACT. 


I.  The  First  relHting  to  Persong. 
II,  The  Second  to  Property. 
m.  The  Third  to  Ohligatians. 
lY.  The  Fourth  coDtaim  General  Prov;s[oiii  r 
Ibe  three  Preceiliiig'  DiviBions. 

PRELIMINARY  PROVISIONS. 


5.  ProTljlDDi  slmllu'  to 
7-  HollaiT".      ' 


a.  Joint  (oUiontj  cc 


§§  2-8  PRELIMINARY    PROYISIONB.  I 

BiOTiON  13.  VFords  and  phrases,  how  constmed. 

14.  Certain  terms  defined. 

15.  Good  faith,  wh&t  const! tntes.    ( Repealed.) 

16.  Degrees  of  care  and  diligence.    (Repealed.) 

17.  Degrees  of  negligence.    (Repealed.) 

18.  Notice,  actual  and  constractiye. 

19.  Constractiye  notice,  when  deemed. 

20.  Effect  of  repeal. 

21.  Thia  Act,  how  dted. 

§  2.  This  Code  takes  effect  at  twelve  o'clock  noon  on  th« 
first  day  of  January,  eighteen  hundred  and  seventy-three. 

§  8.  No  part  of  it  is  retroactive,  unless  expressly  so  declared 

§  4.  The  inile  of  the  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no  application  to  this 
Code.  The  Code  establishes  the  law  of  this  State  respecting 
the  subjects  to  which  it  relates,  and  its  provisions  are  to  be  lil> 
erally  construed  with  a  view  to  effect  its  objects  and  to  promote 
ustice. 

§  6.  The  provisions  of  this  Code,  so  far  as  they  are  substan- 
tially the  same  as  existing  statutes  or  the  common  law,  must 
be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

§  6.  No  action  or  proceeding  commenced  before  this  Code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions. 

§  7.  Holidays,  within  the  meaning  of  this  Code,  are :  every 
'  ^  Sunday,  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
y     the  ninth  day  of  September,  the  twenty-fifth  day  of  Decern- 
V       ber,  every  day  on  which  an  election  is  held  throughout  the 
J  ^State,  and  every  day  appointed  by  the  President  of  the  United 
7 ^\  States  or  by  the  Governor  of  this  State  for  a  public  fast, 
A, '  /■       thanksgiving,  or  holiday.     If  the  first  day  of  January,  the 
twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday  fol- 
lowing is  a  holiday.     [Approved  March  1,  1889.] 

§  8.  If  the  first  of  January,  the  twenty-second  of  Febmary, 
the  fourth  of  July,  or  the  twenty-fifth  of  December  falls  upon 
A  Sunday,  the  Monday  following  is  a  holiday. 


§  9,  All  other  days  than  ihoBc  mentioneil  in  the  latt  twb 
MCtions  are  to  be  deemed  businow  days  for  all  purposea. 

£  10.  The  time  in  which  anj  act  provided  by  lav  is  to  b« 
done  is  Mitipnted  by  cxcludinfc  ihe  first  day  and  inclnding  tbi 
[a»t,  unleas  iho  last  day  is  a  holiday,  and  then  it  is  aim  ex 
Mnded. 

S  11.  WlieDGTer  any  act  of  a  secular  nature,  other  than  ■ 
work  of  necessity  or  mercy,  is  appointed  by  biw  ot  contract 
to  be  jwrfoimed  upon  a  paVticnUr  day,  which  day  falls  upoi 
a  hohday,  it  may  be  performed  upon  the  next  busineos  day 
with  the  same  efl^t  at  if  it  had  been  perfonned  npon  the  da) 
apptnnled. 

5  13.  Words  giving  a  joint  authority  to  three  or  more  pub. 
Ik  officers  or  other  persons  aie  construed  an  giving  such  an 
thority  to  a,  majority  of  theia,  unless  it  is  otherwise  exprexseil 
in  the  act  giving  the  authority. 

§  13,  Words  and  phrases  are  construed  according  to  tha 
context  and  the  approved  usage  of  the  language  ;  bnl  techni- 
cal words  and  phrases,  and  such  others  aa  may  hnve  acquired 
a  peculiar  and  appropriate  meaning  in  1"W,  or  are  defined  in 
the  succeeding  section,  are  to  be  cooi^trued  according  to  such 
peculiar  and  appropiiate  meaning  or  definitioD. 

§  14.  Words  used  in  this  Code  in  the  praKDt  tense  inclnds 
the  future  as  well  as  the  present ;  words  nseil  in  Che  masen' 
line  gender  include  the  (eininine  and  neuter;  the  singular 
Dumber  includes  the  plural  and  the  plni-al  the  siiignlar ;  the 
word  peri!on  iucludea  a  corporation  as  well  as  a  natural  per- 
son ;  writing  includes  printing ;  oath  includes  affirmation  at 
declaration  ;  and  every  mode  of  oral  statement  under  oath  or' 
atfirmation  is  embraced  by  the  term  "  testify,"  and  every  writ 
ten  one  iu  tlie  term  "  depose ; "  signature  or  aubscription  in- 
iludea  mark,  when  the  person  cannot  write,  his  name  beiu); 
written  near  it,  and  writtcti  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words  also  have  in  this 
Code  the  aigniHcation  attached  to  them  in  thia  auction,  unlest 
otherwise  apparent  from  the  context : 

1.  The  word  "property"  inclodes  property  rial  and  per 
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2.  The  words  ''  real  property  "  are  coextensive  with  lands 
tenements,  and  hereditaments ; 

8.  The  words  "  personal  property  "  include  money,  goods, 
ehattels,  things  in  action,  and  evidences  of  deht ; 

4.  The  word  *'  month  "  means  a  calendar  month,  unlest 
otherwise  expressed ;  and, 

5.  The  word  "wfll"  includes  codicils.  [In  effect  July  1, 
1876.] 

54Cal.l09;58Cal.  S67. 

§§  I69 169 17  of  said  Code  are  repealed.  [In  effect  Jii«y 
t,  1874.] 

§  18.  Notice  is: 

1.  Actual — which  consists  in  express  information  of  a  fact 

2.  Constructive  —  which  is  imputed  hy  law. 

§  19.  Every  pereon  who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact,  has  constructive  notice  of  the  fact  itself  in  all  cases  in 
which,  by  prosecutino;  such  inquiry,  he  might  have  learned 
such  fact.     [In  effect  July,  1874.] 

54  Cal.  23,  362,  552 ;  55  Cal.  117, 161,  529  ;  57  Cal.  323,  399. 

§  20.  No  statute,  law,  or  rule  is  continued  in  force  because 
it  is  consistent  with  the  provisions  of  this  Code  on  the  same 
subject ;  but  in  all  cases  provided  for  by  this  Code,  all  stat- 
utes, laws,  and  rules  heretofore  in  force  in  this  State,  whether 
consistent  or  not  with  the  provisions  of  this  Code,  unless  ex- 
pressly continued  in  force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  nght  already  ex- 
isting or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  Code  provided. 

§  21.  This  act,  whenever  dted,  enumerated,  referred  to, 
»r  amended,  may  be  designated  simply  as  '^Thb  Ciyii; 
Cods,''  adding,  when  necessary,  the  number  of  the  sectkm. 


DIVISION  FIRST. 


Paet  I  PERSONS,  §§  25-42. 

n.  PERSONAL  RIGHTS.  §§  43-50. 

III.  PERSONAL  RELATIONS.  §§  5&-27«  ] 

IV.  CORPORATIONS.  5S  283-648. 
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g  26.  Minors  are: 

1,  MalcK  under  twentv-one  years  of  age; 

8.  Females  under  eigttteen  jears  of  age. 

§  26.  The  periods  speeiliud  iu  the  preceding  settlon  muM 
oe  cakuUtcii  from  the  first  iiiiuute  uf  tlie  day  oji  which  per- 
loos  are  bom  to  the  same  riiiiiiile  of  the  coriespouding  daj 
completing  the  period  of  miuoritj. 

§  27.  All  other  peiBims  ace  adults. 

g  28  ofsaid  Code  is  repealed,     [In  efl^ct  Jnly  1,  1874.] 


10 
i.    [In  effect  Julj  1, 


persons  of  unsound  mind 
ision. 

A  a  delegation  of  power,  nor 

.ake  a  contract  relating  to  reai 

.rein,  or  relating  to  any  personal 

jdiate  possession  or  control.     [In 


§  b-.  make  an  j  other  contract  than  as  above 

specified,  manner  as  an  ad  alt,  subject  only  to  hia 

power  of  dl^.  <ice  under  the  provisions  of  this  title,  and 

subject  to  the  |.  ^visions  of  the  Titles  on  Marriage,  and  ou 
Master  and  Servant.   [In  effect  July  1,  1874.] 

§  35.  In  all  cases  other  than  those  specified  in  sections 
thirty-six  and  thirty-seven,  the  contract  of  a  minor,  if  made 
whilst  he  is  under  the  age  of  eighteen,  may  be  disaffirmed  by 
the  minor  himself,  either  before  his  majority  or  within  a  rea- 
sonable time  afterwards ;  or,  in  case  of  his  death  within  that 
period,  bv  his  heirs  or  personal  representatives ;  and  if  the 
contract  be  made  by  the  minor  whilst  he  is  over  the  age  of 
eighteen,  it  may  be  disaffirmed  in  like  manner  upon  restoring 
the  consideration  to  the  party  from  whom  it  was  received,  or 
paying  its  equivalent.     [In  effect  July  1,  1874.] 

§  36.  A  minor  cannot  disaffirm  a  contract,  otherwise  ralid, 
to  pay  the  reasonable  value  of  things  necessary  for  his  sup- 
port, or  that  of  his  family,  entered  into  by  him  when  not  under 
the  care  of  a  parent  or  guardian  able  to  provide  for  him  or 
them.     [In  effect  July  1,  1874.] 

§  37.  A  minor  cannot  disaffirm  an  obligation,  otherwise 
\alid,  entered  into  by  him  under  the  express  authority  oi 
direction  of  a  statute. 

§  38.  A  person  entirely  without  nnderstanding  has  nc 
power  to  make  a  contract  of  any  kind,  but  he  is  liable  for  the 
ri  asonable  value  of  things  furnished  to  him  necessary  for  hii 
•upport  or  the  support  of  his  family      [In  ^ect  July  1,  1874 
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5  39.  A  coDTejancB  or  other  contract  of  ft  penan  of  nn- 
•Onnd  mind,  but  DOt  entire];  without  undentanding,  mada 
before  his  incapacit;  has  been  judiciallj  determined,  is  labject 
*o  rescission,  as  provided  in  the  Chapter  on  Rescinioa  of  tUa 


*o  rescission,  as  provided  in  thi 
Code.     [In  effect  July  1,  1 874.] 


S  40.  After  hie  incapacitj  has  been  judidall/  determine^ 
B  person  of  niisound  miiid  can  make  no  convejance  or  otbet 
ooDtract,  nor  delegate  any  puwer,  uorwairenny  right, until hii 
reatoratiuQ  to  eapucity.  tSut  a  certiScaCe  from  the  medical 
■iiperintendBnC  or  lesidunt  physJciuD  of  the  insane  aayluin  to 
which  such  iier^oa  may  have  been  committed,  showinjr  that 
■uch  person  had  been  diachui^ed  therefrom  cured  and  restoi'cd 
%o  reason,  shall  establish  the  presumption  of  legal  capacity  in 
such  person  from  the  time  of  such  di^icharge.  [Id  effect  May 
29,  IS78.I 

5TC»I,531. 

§  41.  A  nunor,  or  person  of  nusoand  mind,  of  whateret 
deerec,  is  civilly  liable  for  a  wrong  done  bj  him,  bnt  ia  not 
lii£le  in  exem^ary  damages  tmless  st  the  tune  of  tho  act  ba 
was  capable  of  knovring  that  it  was  wrongfnl. 

£  42.  A  minor  may  enfurec  his  rights  bj  civil  action,  01 
-   itber  legsl  |jrocecdlu);B,  in  the  same  maimer  as  a  peraoa  at  Mi 
tfgBf  except  that  a  guardian  must  conduct  the  saBM. 


PART  II. 


PERSONAL   RIGHTa 

llcmOH  48.  Ckneral  perBonal  rights. 
44.  Defamation,  what. 
46.  Libel,  what. 

46.  Slander,  what. 

47.  What  communications  are  priyileged. 

48.  lHalice  not  inferred. 

49.  Protection  to  personal  relations. 
60.  Bight  to  use  force. 

§  43.  Besides  the  personal  rights  mentioned  or  recogniied 
hi  the  Political  Code,  every  person  has,  subject  to  th« 
qualifications  and  restrictions  provided  by  law,  the  right  ol 
protection  from  bodily  restraint  or  harm,  from  personal  insult, 
from  defamation,  ana  from  injury  to  his  personal  relations. 

See  Pol.  Code,  §§  87,  60-60 ;  Penal  Code,  §§  346-349 

§  44.  Defamation  is  efTected  by  : 

1.  Libel; 

2.  Slander. 

§  45.  Libel  is  a  false  and  unprivileged  publication  by 
>7riting,  printing,  picture,  Q^gy,  or  other  fixed  representation 
to  the  eye,  whiclJ  exposes  any  person  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupa- 
tion. 

§  46.  Slander  is  a  false  and  unprivileged  publication  othei 
Ihan  libel,  which : 

1.  Charges  any  person  with  crime,  or  with  having  been  in* 
dieted,  convicted,  or  punished  for  crime ; 

2.  Imputes  in  him  the  present  existence  of  an  infection^ 
contagious,  or  loathsome  disease ; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office,  pro 


§S  47-50 


r  business,  e 


■  by  impiitiiis  to  hiTB  BPnenil 
disqnaiilicalioa  in  thoHC  respecla  which  the  oillc«  or  other  or, 
rapation  pecniiarlj  requires,  or  by  iropnting  Bomsthiug  witl 
reference  to  hia  otiiuo,  professiou,  trade,  or  hu^^inesB  that  hai 
a  natural  tendency  to  lessen  its  profit ; 

4.  ImpHtea  to  him  inipotcace  or  a  want  of  ihiiatity  ;  or, 

5.  Which,  by  natural  coniequcnce,  causes  aciual  dainnKB. 


^         5  47.  A  privileged  publication  is  one  made : 

A.  1.  Iq  the  proper  discharge  of  an  official  duty  ; 

^^       a.  In  any  lesislative  or  judicial  proceeding,  or  in  any  Dthrn 

^  "S^ci;!.!  pi-oceeding  anlhorized  by  law  ; 

"*  3.  In  a  communication,  without  malice,  to  a  person  Inter. 
^  (stel  therein,  by  one  who  is  alao  interested,  or  by  one  who 
"J  glands  in  such  aTeiation  to  the  person  Intertateil  its  to  atTord 

^  ^^^asonable  ground  for  supposing  the  motire  l<>r  the  toui- 
jfltmnnicfltion  innocent,  or  who  is  teqneBteJ  by  the  person  inter- 
«S%.ested  to  give  the  information  ; 

V  4.  By  a  fair  and  tme  report,  without  malice,  of  a  judicial, 
X    legialatiye,  or  Other  pnblic  otticial  proceed iu^,  or  of  aaything 

«     eaid  in  the  course  thereof!     [In  effect  July  1,  1S74.] 

§  48.  In  the  eaaea  provided  for  in  Subdivisions  3  and  4  of 
the  preceding  section,  malice  is  not  iofcrrid  from  tti!!  commu- 
nication or  publiealion.  JVWa^\VU^^   1   yfl  j"* 

j  40.  The  rights  of  pei'sonal  relation  fbrbid  : 

1.  The  abduction  of  a  husband  from  his  wife,  or  of  a  par- 
ent from  his  child ; 

2.  The  abduction  or  enticement  of  a  wife  from  her  hus- 
band, of  a  child  from  a  parent  or  from  a  giiardiun  entitled  to 
its  custody,  or  of  a  servant  from  his  master  ; 

3.  The  sednctiou  of  a  wife,  daughter,  orphiin  sister,  or  sei- 

4.  Any  injury  to  a  serrant  which  affects  his  ability  lo  serve 


§  50.  Any  iieecss.ary  foree  may  bo  used  to  protect  fronr 
wrongful  Injury  the  person  or  property  of  one's  aalf,  or  of  a 
wife,  hnaband,  child,  parent,  or  other  relative,  or  member  oi 
one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

[In  effect  July  1, 1874.] 


PART  IIL 


PERSONAL  RELATIONS. 

riTUS  I.  Marriage,  §§  55-181. 

11.  Parent  and  Child,  §§  193-230. 

III.  Gdardian  and  Ward,  §§  236-358. 

IV.  Master  and  Servant,  §§  264-276. 

TITLE  I. 

MARRIAGE. 

Chaftbb  I.  The  Contract  of  Marriage,  §§  W-M. 
II.  Divorce,  §§  82-148. 
III.  Husband  and  Wife,  §§  155-181. 


CHAPTER  I. 

THE  CONTRACT  OF  MABBIAOB. 
isnou  I.  Validitt  of  MAaaiAas,  §§  55-63. 

II.  AOTHBimCATION  OP  MABUAaX,  $$  68-78. 

III.  Judicial  Dktirmination  op  Void  MABUAeis,  |  80 

ARTICLE  L 
validity  of  marriage. 

ftmmoH  56.  What  constitutes  marriage. 

66.  Minors  capable  of  contracting  marriafe. 
57.  Marriage,  how  manifested  and  prored 
68.  Certain  marriages  voidable. 

59.  Incompetency  of  parties  to. 

60.  Of  whites  and  n^roes  cr  mnlattoes,  roid. 

61.  Polygamy  forbidden. 

62.  Released  from  marriage  contract,  when. 
68.  Marriages  contracted  without  tbe  State.  I 

§  65.  Marriage  is  a  personal  relation  arising  out  of  a  ciTil  ! 

•ontract,  to  which  the  consent  of  parties  capable  of  makiiiy 


tt  1b  neceaaury.    Consent  alone  will  not  conatitnte  miirri.i},-* 
it  mast  be  folIowBd  by  a  goIcBuiiiMioo,  or  bj  a  mumnl  i» 
(ntuption  of  maritiil  lights,  ilnties,  or  obli|^tious. 
Wgunj  it  deannl  Id  FmiJ  Cods,  {  281,  ud  pauLitiBd  b;  {J  283^1. 

§  66.  Aaj  nnmarned  male  of  the  age  oC  eiglitecn  yearr 

or  upwarda,  and  any  niunarrial  finnale  of  the  aga  of  flfteBn 
veara  or  iipwartlu,  iidiI  tiot  othorwiiu  dlBqauKfled,  are  cajiublR 
of  FODseiitLDg  to  and  vousnmninting  tiiiirriage. 


§  67.  Coneent  to  and  inbaeqnont  Lun^Mininntion  ol' 
age  may  be  manlfeated  in  nny  rorm,  nnd  may  be  provei 
■r  tba  Auuie  gonoriU  ni)e»  o{  eviilenrc  lu  facw  in  other  ci 


I 


S  58.  If  Either  party  lu  a  murniige  lio  incapable  from 
phyeical  csnswof  entering  tnlo  tlie  marriiige  ftute,  or  if  the 
i^iinaent  of  eitber  be  obtained  by  fraud  or  force,  the  marriage 
l9  Toidabls.     [In  effect  July  I,  IS74.] 

I'eniillj  (or  IulM  penawtlao  Id  miiiltal  nlnlloiu.    Puul  Uodg,  |  G2S, 

§  69.  Marrii^eg  between  parents  and  children,  ancest'ir.i 
■nd  descendants  of  every  degree,  and  between  brutbers  nnd 
eiEters  of  the  half  aa  well  as  the  wholv  blood,  nnd  between 
uucles  and  uieces  or  aunts  and  nephews,  are  iiice'liious,  bdiI 

[   toid  from  the  beginning,  whether  the  relationship  is  kgili- 

V  mate  or  illegitimate. 

I      PiniillT  [oclDsataanimiuTiaeH,    Tesal  Code,  fj  285.  %9. 

persons  with  oegtoei  or 


5  81.  A  snbseqnent  marriase  contracted  by  any  person 
during  the  life  of  a  Ibrmer  husband  di  wife  of  gnch  person, 
wicb  any  person  other  (ban  snch  former  husband  or  wife,  it 
illegal  and  Toid  lYom  the  beginning-,  mdess  : 

1.  The  former  marriage  bns  been  annulled  or  dissolved  ; 

S.  Unleai  inch  former  hnshand  or  wife  wan  abfisnt,  and  cot 
Known  to  nieh  pereon  to  be  living  for  the  space  of  Ave  sne- 
tenlve  years  immediately  preceding  anch  Huhsequent  mar 
."iage,  or  waa  f^cnemliy  reputed  and  was  believed  by  snch  pe^ 
loa  to  be  dead  at  the  time  snch  BnbseqncnC  mnrrlage  was  con. 
tTMtvd  i  in  either  of  which  casea  (he  sahiequeDt  marriage  ii 
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valid  until  its  nallity  in  adjudged  by  a  competent  tribunal 
jLi  effect  July  1,  1874.] 

P(*naltv  for  bigamy.    Penal  Code,  f§  283-84 ;  exoeptionfl,  f  28S. 

58  Cal.  219. 

§  62.  Neither  party  to  a  contract  to  marry  is  bound  by  a 
promise  made  in  ignorance  of  the  other's  want  of  personal 
ehastit}-,  and  either  is  released  therefrom  by  unchaste  conduct 
ou  the  part  of  the  other,  unless  both  parties  participate  therein. 
[In  effect  July  1,  1874.] 

§  63.  All  marriages  contracted  without  this  State,  whicb 
would  be  valid  by  the  laws  of  the  countiy  in  which  the  sam€ 
were  contracted,  are  valid  in  this  State. 


ARTICLE  II. 

AUTHENTICATION  OF  MARRIAOB. 

taOfiON  68.  Marriage,  how  solemnised. 

69.  Itfarriage  lioenee. 

70.  Bj  whom  solemnized. 

71.  No  particular  form  of  solemniiatimi. 

72.  Substantial  requisites. 

73.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  recorder. 

75.  Declaration  of  marriage,  how  made 

76.  Declaration  to  contain  what. 

77.  To  be  ackiiowledged  and  recorded. 

78.  Action  between  the  parties  to  determine  yalldity. 

79.  Persons  who  may  be  married  without  license. 

§  68.  Marriage  must  be  licensed,  solenmized,  authenticated, 
iind  recorded  as  provided  in  this  article ;  but  non-compliance 
with  its  proyisiona  does  not  invalidate  any  lawful  marriage. 

§  69.  i^ persons  about  to  be  joined  in  marriage  must  fini 
obtain  a  liKse  therefor  from  the  county  clerk  of  the  county 
in  wliich  the  marriage  is  to  be  celebrated,  ahowinii^ : 

1.  .O'he  iimitity  of  the  parties; 

8.  Their  real  and  full  names  and  places  of  residence ; 
ur  ages. 

ie  male  be  under  the  ago  of  twenty-one,  or  the  femal« 
nndy  t)^  ag(B  of  eighteen  years,  the  consent  of  the  father 
^oS^r,  or  guardian,  or  of  one  having  the  charge  of  such 
person,  if  any  such  be  given ;  or  that  such  non-aged  person 
has  been  previously,  but  is  not  at  the  time,  married.  For  the 
ourpose  of  ascertaining  these  facts,  the  clerk  is  authorized  U 
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u  oath,  and  to  receive  affldo' 
lits,  and  tie  mnst  stale  such  facta  in  the  license.  If  the  male  he 
under  the  age  of  tventj-one  fears,  or  the  female  be  under  tb< 
age  of  eighteen,  and  snchpenon  has  not  been  preTiously  mar- 
red, no  license  shall  be  is'^ued  by  the  clark,  unleea  (he  consent 
b  writing  of  the  parents  of  Che  person  nnder  age,  or  of  one  oi 
such  parents,  or  of  hia  or  her  guardian,  or  of  one  having 
cbsrge  of  Huch  persoo,  be  presented  to  him  ;  and  sach  consent 
■hall  be  filed   hy  the  clerk,  provided  (hat  th    SB  d  h 

not  issae  a  license  authorizing;  the  matriam  wh       pt.    on 

with  a  negro,  mnlatto,  or  Mongolian.  [I  He  A  n  5 
1880.] 

i  70.  Marriage  maj  be  svleninized  b^  e  he  a  jus  ce  of 
the  Supreme  Court,  judge  oi  the  Superior  Cou  us  ce  of 
the  peace,  priest,  or  miniater  of  Che  gospel  of  any  d  uom  ii«- 
lion.     rin  effect  April  B,  1880-1 

Pfuat^focMilflmiiLBtionaf  lUfeslniirri»^.    FeuL  Oode,  f  »». 

§  71.  No  particular  form  tot  the  ceremony  of  marii;!;.'.'  is 
required,  but  the  parties  mast  declare,  in  the  presence  ol  the 

Cerson  solemnizing  the  marriage,  ChaC  they  take  each  other  as 
osband  and  wife. 

§72.  The  person  solemnizing  a  raarriagemust  liist  require 
the  presentation  of  the  marriage  license  ;  and  if  he  has  any 
reason  to  doubt  the  correctness  of  its  statement  of  lacls,  he 
must  first  sauflfr  himself  of  its  correctness,  and  for  that  pur- 
pose he  may  administer  oaths  and  examine  the  parties  and 
witnesses  in  like  manner  as  the  county  clerk  does  befote  is- 
•uing  Che  license.     [In  eftecC  July  I,  187+.| 


1.  The  fai.-t,  time,  and  place  of  solemnization ;  and 
3.  The  names  and  places  of  residence  of  one  or  more  »it- 
aMw«  to  the  ceremony.     (In  effect  July  1,  1874.J 
r*aaltjtotU]Mintm.    Paul  Code  ( SeO. 

S  74.  He  musC,  at  the  reqnest  of,  and  for  either  party, 
make  a  certified  copy  of  the  license  and  certificate,  and  file 
ae  onginala  with  the  county  recorder  within  thirty  davi  aft« 
H  m&rniurn.  ' 
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§  75.  Persons  married  without  the  solemnization  providec 
for  in  section  70  must  jointly  make  a  declaration  of  marriage, 
lubstantially  showing : 

1.  The  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage ; 

3.  The  time  of  marriage ; 

4.  That  the  marriage  has  not  been  solemnised. 

§  76.  If  no  record  of  the  solemnization  of  a  marriage  her» 
tofore  contracted  be  known  to  exist,  the  parties  may  join  in  t 
\i'ritten  declaration  of  such  marriage,  substantially  showing : 

1 .  The  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage ; 

3.  That  no  record  of  such  marriage  is  known  to  exist 
Such  declaration  must  be  subscribed  by  the  parties  and  at- 
tested by  at  least  three  witnesses.     [In  effect  July  1,  1874.] 

See  Penal  Code,  §  960. 

§  77.  Declarations  of  marriage  must  be  acknowledged  and 
recorded  in  like  manner  as  grants  of  real  property. 
See  Polit.  Code,  §  4235. 

§  78.  If  either  party  to  any  marriage  denies  the  same,  or 
refuses  to  join  in  a  declaration  thereof,  the  other  may  proceed, 
by  action  in  the  Superior  Court,  to  have  the  validity  of  the 
marriage  determined  and  declared.  [In  effect  February  15, 
1883.] 

§  79.  When  unmarried  persons,  not  minors,  have  been  liv- 
ing together  as  man  and  wife,  they  may,  without  a  license,  be 
married  by  any  clergyman.  A  certificate  of  such  marriage 
must,  by  the  clergyman,  be  made  and  delivered  to  the  parties, 
And  recorded  upon  the  records  of  the  church  of  which  tne  clei- 
^yman  is  a  representative.  No  other  record  need  l:<e  made. 
Tin  cflfect  February  6,  1878.] 


Wv^  /^f  7 


ARTIGLE  m. 

JUDICIAL  DBTBRMINATION  QT  YOID  XARRIAOBS. 

§  80.  Either  party  to  au  incestuous  or  void  marriage  maj 
proceed  by  action  in  the  Superior  Court,  to  have  the  same  sf 
ieclared.     [In  effect  April  5,  1880.] 


CHAFTEU  11, 

DIVORCa, 

•am  I.  Ndluit.  H  S^2-S0. 
II.  I>iaiioiflTiu«.K'")-l«7. 
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8S.  BSMtdt  Juilgmentof  nalUtj. 

{  82.  A  maniagu  may  be  anuulled  for  any  of  Che  fbllowing 
MuHa,  eniMhi;  at  the  time  of  the  marringe  : 

1.  Thut  the  pnrtjr  in  whose  behalf  it  is  eonght  to  hnve  th« 
murriage  aamilleil  was  under  the  age  of  ts^  conflent,  iiail 
■nuh  luitrriagc  was  contracted  without  (he  consent  of  his  or 
her  piirentB  or  etukrdirui,  or  person  hAvIng  charge  of  liiin  or 
ber  ;  unletH,  alter  uttiuiillig  (Ue  age  ol  oODKnt,  sueh  piirty  for 
an;  time  freel?  cobabited  with  the  othei'  an  husband  or  wife ; 

8.  That  the  former  husband  or  wife  of  atthcr  party  wiw  lin- 
ing, and  the  marriage  with  Euch  ruri»er  liasliBiid  or  wifb  na* 
then  tu  force ; 

3.  Thnt  either  party  was  of  imsoand  mEnd,  unless  4ii(h 
partj,  after  coming  to  reason,  (thbIj  cohabit  with  the  other  u 
hnsfon*.  or  wife ; 

4.  Thai  the  consent  of  eiLber  nariy  was  obtained  hy  tiaud, 
unlesa  such  parn  afterward,  with  full  knowlege  of  tne  tkats 
innstituting  the  fraud,  frcelj  cohabited  with  the  olJiar  a>  hii» 
baud  or  wil^; 

5.  That  the  connent  of  either  party  was  obtained  by  for™, 
nnlesa  such  partj  aflerwarda  lieely  cohabited  with  the  other  at 
hosband  or  wii'e ; 

6.  Thai  either  party  wui,  at  the  time  of  marriage,  physically 
bcftpable  oT  entering  into  the  married  state,  and  encti  incapao 
1^  continnei,  sod  appears  to  be  iucarablo.     [In  eflect  July  I 
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§  83.  An  action  to  obtain  a  decree  of  nullity  of  marriage 
for  causes  mentioned  in  the  preceding  section,  must  be  coro< 
menced  within  the  periods  and  by  the  parties  as  follows  : 

1.  For  causes  mentioned  in  subdivision  one :  by  the  party  to 
the  marriage  who  was  married  under  the  age  of  legal  consent, 
within  four  years  after  arriving  at  the  age  of  consent ;  or  by 
a  parent,  guardian,  or  other  person  having  charge  of  such 
non-aged  male  or  female,  at  any  time  before  such  married 
minor  has  arrived  at  the  age  of  legal  consent ; 

2.  For  causes  mentioned  in  subdivision  two :  by  either  party 
during  the  life  of  the  other,  or  by  such  former  husband  or 
wife; 

3.  For  causes  mentioned  in  subdivision  three  :  by  the  party 
injured,  or  relative  or  guardian  of  the  party  of  unsound  mind, 
at  any  time  before  the  death  of  either  party ; 

4.  For  causes  mentioned  in  subdivision  four :  by  the  party 
injured,  within  four  years  after  the  discovery  of  the  facts  con- 
stituting the  fraud; 

5.  For  causes  mentioned  in  subdivision  five  :  by  the  injured 
party,  within  four  years  afiter  the  marriage; 

6.  For  causes  mentioned  in  subdivision  six  :  by  the  injured 
party,  within  four  years  after  the  marriage.  [In  effect  July 
1,  1874.] 

§  84.  Where  a  marriage  is  annulled  on  the  ground  that  a 
former  husband  or  wife  was  living,  or  on  the  gronnd  of  in- 
sanity, children  begotten  before  the  judgment  are  legitimate, 
and  succeed  to  the  estate  of  both  parents. 

§  85.  The  court  must  award  the  custody  of  the  children  oi 
A  marriage  annulled  on  the  ground  of  fraud  or  force  to  the 
innocent  parent,  and  may  also  provide  for  their  education  and 
maintenance  out  of  the  property  of  the  guilty  party. 

§  86.  A  judgment  of  nullity  of  marriage  rende^red  is  conclu 
live  only  as  against  the  parties  to  the  action  and  those  claim 
Big  tinder  them. 


ARTICLE  n. 

DISSOLUTION  OF  MARRIAOS 

IscTiON  90.  Maxriage,  how  dissolved 

91.  Divorce}  what. 

92.  Causes  for  divorce 


r 


90,  Ptpuiljoa  bj  ooDtiial  not  ilDsertioD 

100.  SqamtioD  and  bunt  to  dexct  dm  ii1»>v>  Hrineli 

101.  CouBiiL  to  (ipanle  rsrautils. 

103.  mh  mu^C  Bbide  bj  husbiind-.  a^««m™  hgi 


I 


7  ihe  deiktli  of  one  o[  the  pnrties;  iir, 
2.  By  the  judgment  of  a  courl  of  mraji«tonc  jarisjlk-tion  do 
eneiDg  a  divorce  of  the  jmclioB.     |InefleiM  July  1,  ISZi.] 

5  81i  The  eflLi-C  of  a  judgment  ilecreciiii;  a  divorco  is  u> 

restore  the  p&rae*  ta   ihe  sLute  ul'  umnarrii'd   luriwua      [In 
■Rect  July  1,  1874.] 

S  82,  Divorces  may  bu  granted  fur  uiy  uf  the  fullowing 

1.  Adultery; 

2.  Extreme  cruelty ; 

3.  Wilful  desertion ; 
*.  Wilful  neglect ; 

S.  Rabitunl  intemperance ; 
fi.  ConvlDtion  oi  felony.     Iln  cSccc  July  I,  1874.1 
M  CaI.  &U. 

I  93.  Adnliery  in  thcvolunrsry  scxuBlmtercouiseofaniHr 
rieil  Mrauu  willi  a  jieri^cia  other  than  Che  offender's  husband 

Open  and  notorious  uluLlaij  it  (anhbai  bj  Act  of  Ilsy  16,  l>f!'i. 

§94.  Extremocrudtyia  the  inflictiun  of  griuvuua  bodily  in 
'ury  or  grievous  mental  itulfering  upun  the  other  by  one  party 
to  thu  marriage. 


L  i  86.  FeniBlent  refuEid  to 
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leicoune  as  husband  and  wife,  when  health  or  physical  condi 
fcion  does  not  make  such  refusal  reasonably  necessary,  or  tha 
refusal  of  either  party  to  dwell  in  the  same  house  with  thfi 
other  party,  when  there  is  no  just  cause  for  such  refusal,  is 
desertion. 

§  97.  When  one  party  is  induced,  by  the  stratagem  or  fraud 
of  the  other  party,  to  leave  the  family  dwelling-place,  or  to  be 
absent,  and  during  such  absence  the  offending  party  departs 
with  intent  to  desert  the  other,  it  is  desertion  by  the  paity 
eommitting  the  stratagem  or  fraud,  and  not  by  the  other. 

§  98.  Departure  or  absence  of  one  party  from  the  family 
dwelling-place,  caused  by  cruelty  or  threats  of  bodily  harm, 
ftT>m  which  danger  would  be  reasonably  apprehended  from  the 
other,  is  not  desertion  by  the  absent  party,  but  it  is  desertion 
by  the  other  party. 

§  99.  Separation  by  consent  with  or  without  the  under- 
standing that  one  of  the  parties  will  apply  for  a  divorce,  is 
not  desertion. 

§  100.  Absence  or  separation,  proper  in  itself,  becomes 
desertion  whenever  the  intent  to  desert  is  fixed  during  such 
absence  or  separation.     [In  effect  July  1,  1874.] 

§  101.  Consent  to  a  separation  is  a  revocable  act,  and  if 
one  of  the  parties  afterwards,  in  good  faith,  seeks  a  reconcilia' 
tion  and  restoration,  but  the  other  refuses  it,  such  refusal  h 
desertion. 

§  102.  If  one  party  deserts  the  other,  and  before  the  exp? 
ration  of  the  statutory  period  reoiiired  to  make  the  desertion  f 
cause  of  divorce,  returns  and  ofiers  in  good  faith  to  fulfil  th» 
marriage  contract,  and  solicits  condonation,  the  desertion  k 
eured.  If  the  otho*  party  refuse  such  offer  and  condonation, 
the  refusal  shall  be  deemed  and  treated  as  desertion  by  such 
party  from  the  time  of  refusal.    [In  effect  July  1,  1 874. J 

§  103.  The  hutiband  may  choose  any  reasonable  place  or 
mode  of  living,  and  if  the  wile  does  not  conform  thereto,  it  is 
iesertion. 

I  104.  If  the  place  or  mode  of  living  selected  by  the  bus 
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band  is  unreasonable  and  grossly  unfit,  and  tho  wife  does  not 
conform  thereto,  it  is  desertion  on  the  part  of  the  husband 
from  the  time  her  reasonable  objections  are  made  known  to 
him. 

§  105.  Wilful  neglect  is  the  neglect  of  the  husband  bj  pro 
ddc  for  bis  wife  the  common  necessaries  of  life,  he  having  the 
ftbiiity  to  do  so ;  or. it  is  the  failure  to  do  so  by  reason  of  idle 
aess,  profligacy,  or  dissipation. 

51  Cal.  544. 

§  106,  Habitual  intemperance  is  that  degree  of  intempei- 
ance  from  the  use  of  intoxicating  drinks  which  disqualifies  thf 
pcreon  a  great  portion  of  the  time  from  properly  attending  i€ 
business,  or  which  would  reasonably  infuct  a  course  of  greati 
mental  anguish  upon  the  innocent  party. 

§  107*  Wilful  desertion,  wilful  neglect,  or  habitual  intern 
perance  must  continue  for  one  year  before  either  is  a  ground 
ror  divorce. 

ARTICLE  III. 

CAUSES   FOR  DENYING   DIVORCE. 

hlOTioir  ill.  Divorces  denied,  ou  showing  what. 

112.  Connivauce,  wliat. 

113.  Corrupt  consent,  how  manifested. 

114.  Collusion,  what. 

115.  Condonation,  what. 

116.  Requisites  to  condonation. 

117.  Condonation  implies  what. 

118.  Eridence  of  condonation. 

119.  Condonation,  when  operates  to  bar  diyorce. 

120.  Concealment  of  facts  in  certain  cases  makes  oondoaatloi 

void. 

121.  Condonation,  how  revoked. 

122.  Recrimination,  what. 

123.  Condonation  in  a  recriminatory  defence  a  bar  to  lueh  d» 

fence,  when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  certain  presumptionfl. 

126.  Presumptions  may  be  rebutted. 

127.  limitation  of  time. 

128.  Divorces  granted,  when. 

130.  Proof  of  actual  residence  required.    Presumptions  do  n«i 

apply. 
180l  Diroroe  not  to  be  granted  by  default,  &c. 

§  1 11.  Divorces  most  be  denied  upon  showing ' 
I.  Connivance  •  oj 
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2.  Collusion;  or, 

3.  Condonation;  or, 

4.  Recrimination;  or, 

5.  Limitation  and  lapse  of  time. 

§  112.  Connivance  is  the  corrupt  consent  of  one  party  to 
the  commission  of  the  acts  of  the  other,  constituting  the  cause 
>f  divorce. 

§  113.  Corrupt  consent  is  manifested  hy  passive  permi» 
von,  with  intent  to  connive  at  or  actively  procure  the  com- 
nission  of  the  acts  complained  of. 

§  114.  Collusion  is  an  agreement  between  husband  and 
mfe  that  one  of  them  shall  commit,  or  appear  to  have  com* 
mitted,  or  to  be  represented  in  court  as  having  committed, 
acts  constituting  a  cause  of  divorce,  for  the  purpose  of  ena- 
bling the  other  to  obtain  a  divorce. 

§  116.  Condonations  is  the  conditional  forgiveness  of  a 
matrimonial  offence  constituting  a  cause  of  divorce. 

§  116.  The  following  requirements  are  necessary  to  con- 
donation : 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facti 
constituting  the  cause  of  divorce  ; 

2.  Reconciliation  and  remission  of  the  offence  by  the  in- 
ured party  ; 

3.  Restoration  of  the  offending  party  to  all  marital  rights. 

§  117.  Condonation  implies  a  condition  subsequent;  that 
the  forgiving  pai-ty  must  be  treated  with  conjugal  kindness. 

§  1 18.  Where  the  cause  of  divorce  consists  of  a  course  ol 
offensive  conduct,  or  arises,  in  cases  of  cruelty,  from  successive 
tcts  of  ill-treatment  which  may,  aggregately,  constitute  the 
offence,  cohabitation,  or  passive  endurance,  or  conjugal  kind 
Dess,  shall  not  be  evidence  of  condonation  of  any  of  the  acts 
constituting  such  cause,  unless  accompanied  by  an  express 
^reement  to  condone.     [In  effect  July  I,  1874.] 

§  119*  lu  cases  mentioned  in  the  last  section,  condonatioi 
tan  bo  mad.*)  only  after  the  cause  of  divorce  has  becx)me  com 
^te,  ae  to  the  acts  complained  of.    [In  effect  July  1, 1874.] 


§  120.  A  franduJenl  rancealmeiit  by  the  coiidonee  u(  fiicU 
(onBlituling  a  difRronl  causo  of  divorce  from  the  one  con- 
ioned,  ani  existing  at  the  time  of  comlunation,  avoidd  auch 
condonaCion. 

S  121.  Condonation  is  reioked,  and  the  original  cbomoi 
tivorce  revived : 

1.  When  the  condones  commits  acts  conBtitntiog  a  like  Ol 
sther  cause  of  divorce  ;  or, 

2,  When  the  condonte  ia  gaUty  of  grent  conjugal  nnklnd 
neas,  not  amounting  to  a  cause  of  divorce,  but  aufficicntl; 
habitoal  and  gross  to  show  that  the  conditions  iif  condoDatioa 
had  not  been  accepted  in  good  faitb,  oi  not  fultilted. 

g  122.  Iletrimination  is  a  showing  hy  the  defendant  o( 
■or  causa  of  divorce  against  the  plainttif,  in  bur  of  the  plain 
tifrs  cause  of  divorce, 

$  123.  Condonation  of  a  can^e  of  divorce,  shown  tn  ths 
answer  as  a,  recriminatory  defence,  is  a  bar  to  snch  defence, 
unless  the  condonarion  be  i-evoiied,  aa  provided  in  section  one 
hundred  and  twiuty-one,  or  two  jeara  have  elapsed  after  ths 
condonation,  and  tielbrc  the  accruing  or  completion  of  the 
causo  of  ilivorca  ngainst  whicli  the  recrimination  la  shown 
[In  effect  July  1,  1874.] 

g  124.  A  divorce  must  be  denied  : 

1.  When  the  canse  is  adultery,  and  the  nation  is  not  com 
DMDced  within  two  yeai's  after  the  comniissiuii  of  the  art  ol 
adultery,  or  after  its  discovery  by  che'icijurcd  |iarty  ;  or, 

2.  when  the  cause  is  conviction  of  felony,  and  the  actioa 
is  not  commenced  before  the  expiration  of  two  years  aflar  a 
pardon,  or  the  termination  of  the  period  of  sentence  ; 

3.  In  all  other  cases  when  there  is  an  unreasonable  lapse  of 
Lime  before  the  commencement  of  the  action.  [In  eifect  Joly 
1.  IS74,] 

$126.  Unreasonable  lapse  of  time  is  BHch  a  delay  in  com- 
1  encing  the  action  as  establishes  lh«  presumption  ihat  there 
has  been  connivance,  collosion,  or  condonation  of  the  ofhncc, 
«r  full  aequicaci^Dce  in  the  sann*,  with  intent  to  continue  ths 
narriage  relitjon,  notwith^anding  the  commiasiou  of  auch 
tffeuce. 

(  126.  The  preflumprions  arisin,-  from  lapse  of  lime  ma; 
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be  rebutted  by  showing  reasonable  grounds  for  the  delay  in 
commeni  ing  the  action. 

§  127.  There  are  no  limitations  of  time  for  commencing 
actions  for  divorce,  except  such  as  are  contained  in  section 
124. 

§  128.  A  divorce  must  not  be  granted  unless  the  plain' if) 
has  been  a  resident  of  the  State  for  six  months  next  preceding 
the  commencement  of  the  action. 

§  129,  In  actions  for  divorce  the  presumption  of  law,  that 
the  domicile  of  the  husband  is  the  domicile  of  the  wife,  does 
not  apply.  After  separation,  each  may  have  a  separate  domi- 
cile,  depending  for  proof  upon  actual  residence,  and  not  upon 

legal  presumptions. 

§  130.  No  divorce  can  be  granted  upon  the  default  of  the 
defendant,  or  upon  the  uncorroborated  statement,  admission, 
or  testimony  of  the  parties,  or  upon  any  statement  or  finding 
of  fact  made  by  a  referee  ;  but  the  conrt  must,  in  addition  to 
any  statement  or  finding  of  the  referee,  require  proof  of  the 
facta  alleged,  and  such  proof,  if  not  taken  before  the  court, 
must  be  upon  written  questions  and  answers.  [In  effect  Jnlj 
1,1874.]     49Cal.94. 

ARTICLE  IV. 

CJKNKHAL  rROVISIONS. 

taOlxON  136.  Relief  may  be  adjudged,  where  separation  is  denied. 
187.  Expense  of  action,  alimony. 
138.  Orders  respecting  custody  of  ishildren. 
189.  Support  of   wife  and  children   on  diyorce  or  seiMkration 
granted  to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Court  shall  resort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  support,  court  may  withhold  allowance 
148.  Community  and  separate  property  may  be  subjected  to  sup- 
port and  educate  children. 

144.  Legitimacy  of  issue. 

145.  Same. 

146.  Disposition  of  community  property  on  divorce. 

147.  How  disposed  of  when  divorce  rendered  on  odultery. 

148.  Sh  ih  an  action  subject  to  revision  on  appeal. 

§  136.  Though  judgment  of  divorce  is  denied,  the  court 
way,  in  an  action  for  divorce,  provide  for  the  maintenancf 
»f  the  wife  and  her  children,  or  any  of  them   by  the  hop 

"d. 
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§  137.  While  an  action  for  dirorce  is  pending  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife  to  support  herself  or 
her  children,  or  to  prosecute  or  defend  the  action.  When  the 
husband  wilfully  deserts  the  wife,  she  may,  without  applying 
for  a  divorce,  maintain  in  the  Superior  Court  an  action  against 
him  for  permanent  support  and  maintenance  of  herself  or  of 
herself  and  children.  During  the  pendency  of  such  action  the 
eourt  may,  in  its  discretion,  require  the  husband  to  paj  as  ali- 
mony any  money  necessary  for  the  prosecution  of  the  action 
and  for  support  and  maintenance,  and  executions  may  issue 
therefor  in  the  discretion  of  the  court.  The  final  judgment  in 
•nch  action  may  be  enforced  by  the  court  by  such  order  or 
orders  as  in  its  discretion  it  may  from  time  to  time  deem  nec- 
essary, and  such  order  or  orders  may  be  yaried,  altered,  or 
reyoked  at  the  discretion  of  the  court.  [In  effect  April  ft, 
1880.] 

65  Cal.  326. 

§  138.  In  an  action  for  divorce  the  court  may,  before  oi 
after  judgment,  give  such  direction  for  the  custody,  care,  and 
education  of  the  children  of  the  marriage  as  may  seem  neo 
essary  or  proper,  and  may  at  any  time  vacate  or  modify  th« 
Mune. 

§  139.  Where  a  divorce  is  granted  for  an  offence  of  tht 

husband,  the  court  may  compel  him  to  provide  for  the  main- 
tenance of  the  children  of  tne  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  court  may  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively  ;  and 
the  court  may,  from  time  to  time,  modify  its  orders  in  theM 
respects. 

52  Cal.  384. 

§  140.  The  court  may  require  the  husband  to  give  reason- 
ftble  security  for  providing  maintenance  or  making  any  pay- 
ments required  under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  appointment  of  a  receiver,  or  by  any 
other  remedy  applicable  to  the  case. 

§  141.  In  executing  the  five  preceding  sections  the  court 
nust  resort : 
;.  To  the  community  property    then, 
^.  To  the  separate  property  of  the  hnsband. 

§  142.  When  the  wife  has  either  a  9ep«rate  estate,  off 
ticre  is  community  property  sufficient  to  give  her  alimop 
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or  a  proper  support,  the  court,  in  its  discretion,  may  withhold 
any  silowance  to  her  out  of  the  separate  property  of  the  hns' 
band. 

§  143.  The  community  property  and  the  separate  property 
may  be  subjected  to  the  support  and  education  of  the  children 
m  sucli  proportions  as  the  court  deems  just. 

§  144.  When  a  divorce  is  granted  for  the  adultery  of  the 

husband,  the  legitimacy  of  children  of  the  marriage  begotten 
of  the  wife  before  the  commencement  of  the  action  is  not 
affected. 

§  145.  When  a  divorce  is  granted  for  the  adultery  of  the 
wife,  the  legitimacy  of  children  begotten  of  her  before  the 
commission  of  the  adultery  is  not  affected  ;  but  the  legitimacy 
of  other  children  of  the  wife  may  be  determined  by  the  court, 
upon  the  evidence  in  the  case. 

§  146.  In  case  of  the  dissolution  of  the  marriage  by  the 
decree  of  a  court  of  competent  jurisdiction,  the  community 
property  and  the  homestead  shall  be  assigned  as  follows  : 

1.  If  the  decree  be  rendered  on  the  ground  of  adultery  or 
extreme  cruelty,  the  community  property  shall  be  assigned  to 
the  respective  parties  in  such  proportions  as  the  court,  from 
nil  the  facts  of  the  case,  and  the  condition  of  the  parties  may 
deem  just. 

2.  If  the  decree  be  rendered  on  any  other  ground  than  that 
of  adultery  or  extreme  cruelty,  the  community  property  shaU 
be  equally  divided  between  the  parties. 

3.  If  a  homestead  has  been  selected  from  the  community 
property,  it  may  be  assigned  to  the  innocent  party,  eithei 
absolutely,  or  for  a  limited  period,  subject,  in  the  latter  case^ 
to  the  future  disposition  of  the  court,  or  it  may,  in  the  discre- 
tion of  the  court,  be  divided,  or  be  sold  and  the  proceed! 
divided. 

4.  If  a  homestead  has  been  selected  from  the  separate  prop- 
erty of  either,  it  shall  be  assigned  to  the  former  owner  of  such 
property,  subject  to  the  power  of  the  court  to  assign  it  for  a 
limited  period  to  the  innocent  party.    [In  effect  July  I,  1874.] 

47  Cal.  146. 

§  147.  The  court,  in  rendering  a  decree  of  divorce,  must 
oake  such  order  for  the  disposition  of  the  community  prop. 
Brty,  and  of  the  homestead,  as  in  this  chapter  provided,  and 
whenever  necessary  for  that  purpose,  may  order  a  partition  o* 
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Bale  of  the  riroperty  aud  a  divisioii  or  other  disposilion  of  tk« 
proceeds.    [In  effect  July  1,  1874.] 
47  Cal.  147. 

§  148.  The  disposition  of  the  community  propeitv,  and 
of  the  homestead,  as  above  provided,  is  subicct  to  revision  on 
appeal  in  nil  particulars,  including  those  which  are  stated  W 
be  in  the  discretion  of  the  court.     [In  effect  July  1,  1874.] 

CHAPTER  III. 

HUSBAND  AND  WIPE 

ItonoH  Wb   Mutual  obligations  of  husband  and  wife. 
156.  Rights  of  husband,  as  head  of  family. 

167.  In  other  respects  their  interests  separate. 
158.  Ilusband  and  wife  may  make  contracts. 
158.  ilow  far  may  impair  their  l^^l  obligations. 

160.  Consideration  for  agreement  of  separation. 

161.  May  be  joint  tenants,  &ff. 

162.  Separate  property  of  the  wife. 

168.  Separate  property  of  the  husband. 
164.  Community  property. 

166.  Inventory  of  separate  property  of  wife. 

166.  Filing  inventory  notice  of  wife's  title. 

167.  Wife  not  competent  to  contract  for  payment  of  money. 

168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

16B.  Earnings  of  wife,  when  living  separate,  separate  property. 

170.  Liability  for  debts  of  wife  contracted  before  murriHge. 

171.  Wife's  property  not  liable  for  debts  of  the  husband,  bot  ]1» 

ble  for  her  own  debts. 

172.  Power  of  the  husband  over  community  property. 
178.  Courtesy  and  dower  not  idlowed. 

174.  Support  of  wife. 

176.  Husband  not  liable  when  abandoned  by  wife. 

176.  When  wife  must  support  husband. 

177.  Rights  of  husband  and  wife  governed  by  what. 

178.  Marriage  settlement  contracts,  how  executed. 

179.  To  be  acknowledged  and  recoiled. 

180.  Effect  of  recording. 

181.  Minors  may  make  marriage  settlements. 

{166.  Husband  and  wife  contract  towards  each  other  obU- 
latioDS  of  mutual  respect,  fidelity,  and  support. 

%  166.  The  husband  is  the  head  of  the  family.  He  ma? 
thiose  any  reasonable  place  or  mode  of  living,  and  the  win 
nust  conform  thereto. 

S  167.  Neither  husband  nor  wife  has  any  interest  in  th« 
property  of  the  other,  but  neither  can  be  exdaded  from  the 
iuzdr's  dwdling. 
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§  168.  Either  husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might  if  no  married ;  subject, 
in  transactions  between  themselves,  to  the  general  rules  which 
control  the  actions  of  persons  occupying  confidential  relations 
with  each  other,  as  defined  by  the  Title  on  Trusts. 

52  Cal.  335 ;  53  Cal.  469 ;  54  Oaf.  178 ;  55  Cal.  15,  52,  68. 

§  159.  A  husband  and  wife  cannot,  by  any  contract  with 
each  other,  alter  their  legal  relations,  except  as  to  property, 
and  except  that  they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  make  provision  for  the  support  of  either 
of  them  and  of  their  children  during  such  separation.  [In 
effect  July  1,  1874.] 

§  160.  The  mutual  consent  of  the  parties  is  a  sufficient  con- 
sideration for  such  an  agreement  us  is  mentioned  in  the  last 
section. 

§  161.  A  husband  and  wife  may  hold  property  as  joint  ten 
ants,  tenants  in  common,  or  as  community  property. 

53  Cal.  459. 

§  162.  All  property  of  the  wife,  owned  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is  her  sepa- 
rate property.  The  wife  may,  without  the  consent  of  her  hmh 
band,  convey  her  separate  property. 

53  Cal.  459;  55  Cal.  56. 

§  163.  All  property  owned  by  the  husband  before  marriago 
and  that  acquired  afterwards  by  gift,  bequest,  devi.><e,  or  de- 
scent, with  the  rents,  issues,  and  profits  thereof,  is  his  separate 
property. 

67  Cal.  257,  320. 

§  164.  All  other  property  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  is  community  property  ;  but 
whenever  any  property  is  conveyed  to  a  married  woman  by 
an  instrument  iu  writing,  the  presumption  is  that  the  title  is 
thereby  vested  in  her  as  her  separate  property.  And  in  case 
the  conveyance  be  to  such  married  woman  and  her  husband, 
or  to  her  and  any  other  person,  the  presumption  is  that  the 
married  woman  takes  the  part  conveyed  to  her  as  tenant  in 
common,  unless  a  different  intention  is  expressed  in  the  in- 
strument,  and  the  presumption  in  this  section  mentioned  is 
conclusive  in  favor  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  \  valuable  consideration.  [Approved  March 
19,  1889.]     VjL>()^ 
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§  166.  A  fiill  and  complete  inventory  of  the  separate  |)er 
sonal  property  of  the  wife  may  be  made  oat  and  sij^ucil  by 
her,  acknowledged  or  proved  in  the  manner  required  by  law 
for  the  acknowledgment  or  proof  of  a  grant  of  real  ]iro])ertj 
by  an  unmarried  woman,  and  recorded  in  the  office  of  the  re 
torder  of  the  county  in  which  the  parties  reside. 

§  166.'  The  filing  of  the  inventory  in  the  recorder's  oftict;  ii 
notice  and  prima  facte  evidence  of  the  title  of  the  wife.  1> 
"effect  July  1.  1874.] 

§  167.  The  property  of  the  community  is  not  liable  for  the 
contracts  of  the  wiie,  made  aftei  marriage,  unless  secured  b/ 
a  pledge  or  mortgage  thereof  executed  by  the  husband.  [  In 
effect  Julv  1,  1874] 

54  Cal.  178. 

§  168.  The  earnings  of  the  wife  are  not  liable  for  the  debts 
of  the  husband. 
53  Cal.  459. 

§  169.  'The  earnings  and  accumulations  of  the  wife,  and  of 
her  minor  children  living  with  her  or  in  her  custody,  while  she 
is  living  separate  from  her  husband,  are  the  separate  })roperty 
of  the  wife. 

53  Cal.  459. 

§  1 70.  The  separate  property  of  the  husband  is  not  liable 
for  the  debts  of  the  wife  contracted  before  the  marriage. 

§  171.  The  separate  property  of  the  wife  is  not  liable  for 
the  debts  of  her  husband,  but  is  liable  for  her  own  debts,  con 
tracted  before  or  after  marriage. 

§  172.  The  husband  has  the  management  and  control  of 
the  community  property,  with  the  like  absolute  power  of  dis- 
position (other  than  testamentary)  as  he  has  of  his  separate 

estate. 
58  Cal.  116. 

§  173.  No  estate  is  allowed  the  husband  as  tenant  \y  cour- 
tesy upon  the  death  of  his  wife,  nor  is  any  estate  in  dower 
allotted  to  the  wife  upon  the  death  of  her  husband. 

§  174.  If  the  husband  neglect  to  make  adequate  provision 
for  the  support  of  his  wife,  except  in  the  cases  mentioned  in 
the  next  section,  any  other  peraon  may,  in  good  faith,  supply 
her  with  articles  necessary  for  her  support,  and  recover  the 
reasonable  value  thereof  from  the  husband.  [In  effect  Julv  1. 
1874.] 
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§  175.  A  husband  abandoned  by  his  wife  is  not  liable  for 
•ii  support  until  she  offers  to  return,  unless  she  was  justified, 
jy  his  misconduct,  in  abandoning  him  ;  nor  is  he  lialAe  fur  her 
RUDport  when  she  is  living  separate  from  him,  by  agreement, 
unless  such  support  is  stipulated  in  the  agreement.  [In  effect 
♦uly  1, 1874.] 
64  Cal.  397. 

§  176.  The  wife  must  support  tne  husband,  when  he  has 
Qot  deserted  her,  oat  of  her  separate  property,  when  he  has  do 
separate  property,  and  there  is  no  community  property,  ;im(1 
he  is  unable,  from  infirmity,  to  support  himself.  [In  eHcct 
July  1,  1874.] 

§  177.  The  property  rights  of  husband  and  wife  are  gov 
emed  by  this  chapter,  unless  there  is  a  marriage  settlement 
containing  stipulations  contrary  thereto. 

§  178.  All  contracts  for  marriage  settlements  must  :e  in 
writing,  and  executed  and  acknowledged  or  proved  in  like 
manner  as  a  grant  of  land  is  required  to  be  executed  and 
acknowledged  or  proved. 

§  179.  When  such  contract  is  acknowledged  or  proved,  it 
must  be  recorded  in  the  office  of  the  recorder  of  every  county 
in  which  any  real  estate  may  be  situated  wliich  is  granted  or 
affected  by  such  contract. 

§  180.  The  recording  or  non-recording  of  such  contract  has 
ft  like  effect  as  the  recording  or  non-recording  of  a  grant  of 
teal  property, 

§  181.  A  minor  capable  of  contracting  marriage  may  make 
ft  valid  marriage  settlement. 

TITLE   II. 
PARENT  AND   CHILD. 

CHAPTER   I. 

CHILDREN  BY  BIRTH. 

Satmon  198.  Legitimacy  of  children  born  in  w«ilock. 

194.  Legitimacy  of  children  born  out  of  wedlcftk 

195.  Who  may  dispute  the  legitimacy  of  a  •'thild 

196.  Obligation  of  parents  for  the  support  anl  Mncatloo  of 

children. 

197.  Oostody  of  legitimate  child 
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iB^Tk^a  iSS.  Hiuband  and  wife  liring  sepuate,  neither  to  ha 
right  to  custody  of  cmidren. 
199.  When  husband  or  wife  may  bring  action  fox  the 

control  of  children.    Decree  in  such  cases 
aOO.  Custody  of  an  illegitinaate  child. 

201.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child 
203    Remedy  for  parental  abuse, 

204.  When  parental  authority  ceases. 

205.  Remedy  when  a  parent  dies  without  providing  for  the  lu^ 

port  of  his  child. 
206   Reciprocal  duties  of  parents  and  children  in  maintaining 
each  other. 

207.  When  a  parent  is  liable  for  neccs^iaries  supplied  to  a  child 

208.  When  a  parent  is  not  liable  for  support  furnished  his  child. 
a09.  Husband  not  bound  for  the  support  of  his  wife's  childi«s 

by  a  former  marriage. 
210.  Compensation  and  support  of  adult  child. 
211    Parent  may  relinquish  services  and  custody  of  child 
212.  Wages  of  minors. 
218.  Right  of  parent  to  determine  the  residence  of  child. 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor  ehll< 

dren. 

215.  Child  legitimized  by  marriage  of  parents 

§  193.  All  children  bora  in  wedlock  are  presumed  to  be 
legitimate. 

§  194.  All  children  of  a  woman  who  has  been  married, 
bom  within  ten  mouths  after  the  dissolution  of  the  marriapfe, 
are  presumed  to  be  legitimate  children  of  that  marriage.  [In 
effect  July  1,  1874.] 

§  195.  The  presumption  of  legitimacy  can  be  disputed 
only  by  the  husband  or  wife,  or  the  descendant  of  one  or  both 
of  them.  Ill^itimacy,  in  such  case,  may  be  proved  like  any 
other  fact. 

§  196.  The  parent  entitled  to  the  custody  of  a  child  must 
r>ve  him  support  and  education  suitable  to  his  circumstances. 
If  the  support  and  education  which  the  father  of  a  legitimate 
child  is  able  to  give  are  inadequate,  the  mother  must  assist 
^im  to  the  extent  of  her  ability 

§  197.  The  father  of  a  legitimate  unmarried  minor  child 
fii  entitled  to  its  custody,  services,  and  earnings  ;  but  he  can- 
iot  transfer  such  custody  or  services  to  any  other  i)erson,  ex- 
rept  the  mother,  without  her  written  cot^sent,  unless  she  has 
ieserted  him,  or  is  living  separate  Crom  him  by  agreement 

o 
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If  the  father  be  dead,  or  be  unable,  or  refuse  to  take  the  cut- 
tody,  or  has  abandoned  his  family,  the  mother  is  entitled 
thereto.     [In  effect  July  1,  1874.] 

§  198.  The  husband  and  father,  as  such,  has  no  rights- 
superior  to  those  of  the  wife  and  mother,  in  re<^ard  to  the  care» 
custody,  education,  and  control  of  the  children  of  the  mar- 
riage, while  such  husband  and  wife  live  separate  and  aparl 
from  each  other. 

§  199.  Without  application  for  a  divorce,  the  husband  ui 
the  wife  may  bring  an  action  for  the  exclusive  control  of  the 
children  of  the  marriage ;  and  the  court  may,  during  the 
pendency  of  such  action,  or  at  the  final  hearing  thereof,  or  af- 
terwards, make  such  order  or  decree  in  regard  to  the  support, 
care,  custody,  education,  and  control  of  the  children  of  the 
marriage,  as  may  be  just,  and  in  accordance  with  the  natural 
rights  of  the  parents  and  the  best  interests  of  the  children,  and 
may  at  any  time  thereafter  amend,  vary,  or  modify  such  order 
or  decree,  as  the  natural  rights  and  the  interests  of  the  par« 
ties,  including  the  children,  may  require. 

§  200.  The  mother  of  an  illegitimate  unmarried  minor  it 
entitled  to  its  custody,  services,  and  earnings. 

§  201.  The  proper  court  may  direct  an  allowance  to  be 
made  to  the  parent  of  a  child,  out  of  its  property,  for  its  past 
or  future  support  and  education,  on  such  conditions  as  may 
be  proper,  whenever  such  direction  is  for  its  benefit. 

§  202.  The  parent,  as  such,  has  no  control  over  the  prop- 
rty  of  the  child. 

§  203.  The  abuse  of  parental  authority  is  the  subject  of 
udicial  cognizance  in  a  civil  action  brought  by  the  child,  or 
jy  its  relative  within  the  third  degree,  or  by  the  supervisors 
^f  the  county  where  the  child  resides ;  and  when  the  abuse  is 
established,  the  child  may  be  freed  from  the  dominion  of  thii 
parent,  and  the  duty  of  support  and  education  enforced. 

OmLssion  to  supply  a  child  with  necessaries  is  a  misdemeanor,  aDd  d» 
tertion  is  punished  by  imprisonment.    Penal  Code,  §§  270,  271. 

§  204.  The  authority  of  a  parent  ceases: 
1.  Upon  the  appointnient.,  by  a  court,  of  a  guardian  of  tbi 
vBtfon  ofachild; 
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2.  Upon  the  marriage  of  the  child  ;  or 

3.  Upon  its  attaining  majority. 

^  §  206.  If  a  pnrent  chargeable  with  the  support  of  a  child 
dies,  leaving  it  chargeable  to  the  county,  and  leaving  an  estate 
sufficient  for  its  support,  the  supervisors  of  the  county  nmy 
eiaim  provision  for  its  support  from  the  parent's  estate  by 
civil  action,  and  for  this  purpose  may  have  the  same  remediei 
as  any  creditors  against  that  estate,  and  against  the  heirs, 
devisees,  and  next  of  kin  of  the  parent. 

§  206.  It  is  the  duty  of  the  father,  the  mother,  and  the 
ehUdren  of  any  poor  person  who  is  unable  to  maintain  himself 
by  work,  to  maintain  such  person  to  the  extent  of  their  abil- 
ity. The  promise  of  an  adult  child  to  pay  for  necessaries  pre- 
viously furnished  to  such  parent  is  binding. 

§  207.  If  a  parent  neglects  to  provide  articles  neoessarj 
for  his  child  who  is  under  his  charge,  according  to  his  cir- 
cumstances, a  third  person  may  in  good  faith  supply  such  nec- 
essaries, and  recover  the  reasonable  value  thereof  from  th« 
parent. 

§  208.  A  parent  is  not  bound  to  compensate  the  other  par- 
ent, or  a  relative,  for  the  voluntary  support  of  his  child,  with- 
out an  agreement  for  compensation,  nor  to  compensate  a 
stranger  for  the  sup|X)rt  of  a  child  who  has  abandoned  the 
parent  without  just  cause. 

§  209.  A  husband  is  not  bound  to  maintain  his  wife's  chil- 
dren by  a  former  husband ;  but  if  he  receives  them  into  hi^ 
family  and  supports  them,  it  is  presumed  that  he  does  so  as  a 
parent ;  and,  where  such  is  the  case,  they  are  not  liable  to  him 
for  their  suppoii;,  nor  he  to  them  for  their  services. 

§  210.  Where  a  child,  after  attaining  majority,  continues 
to  serve  and  to  be  supported  by  the  parent,  neither  party  is 
entitled  to  compensation,  in  the  absence  of  an  agreement 
therefor. 

§  211.  The  parent,  whether  solvent  or  insolvent,  may  re- 
linquish to  the  child  the  right  of  controlling  him  and  receiv- 
big  his  earnings.  Abandonment  by  the  parent  is  presumptiTf 
•^'idence  of  such  relinqnisbment. 
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§  212.  The  wages  of  a  minor  employed  in  service  majr  be 
paid  to  him  until  the  parent  or  guardian  entitled  thereto  gives 
the  employer  notice  that  he  cJaims  such  wages.  [In  effect 
July  1,  1874.] 

§  213«  A  parent  entitled  to  the  custody  of  a  child  has  a 
right  to  change  his  residence,  subject  to 'the  power  of  the 
proper  court  to  restrain  a  removal  which  would  prejudice  the 
ngiits  or  welfare  of  the  child. 

§  214.  When  a  husband  and  wife  live  in  a  state  of  sepa 
ration,  without  being  divorced,  any  court  of  competent  juris 
diction,  upon  application  of  either,  if  an  inhabitant  of  this . 
State,  may  inquire  into  the  custody  of  any  unmarried  minoi 
child  of  the  marriage,  and  may  award  the  custody  of  such  child 
to  either,  for  such  time  and  under  such  regulations  as  the  case 
may  require.  The  decision  of  the  court  must  be  guided  by 
the  rules  prescribed  in  section  246. 

See  Act  of  March  7, 1874,  Relative  to  Orphans  and  Abandoned  Children 
Appendix,  pp. 

§  216*  A  child  bom  before  wedlock  becomes  legitimate  hj 
the  subsequent  marriage  of  its  parents.  [In  effect  July  1, 
1874.] 

Child  stealing  is  punished  by  §  278  of  the  Penal  Code,  and  abortion,  oz 
lubmitting  to  attempted  abortion,  by  imprisonment  of  from  one  to  &▼• 
rears,  §§  274,  275. 


CHAPTER  n. 

ADOPTION, 

IwmoH  221.  Child  may  be  adopted. 

222.  Who  may  adopt. 

223.  Consent  of  wife  necesaary.  • 

224.  Consent  of  child^s  parentf . 
226.  Consent  of  child. 

226.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  EfFect  on  former  relations  of  ehilA. 
280.  Adoption  of  illegitimate  child. 

§  221.  Any  minor  child  may  be  adopted  by  any  adult  pei 
fOD,  in  the  cases  and  subject  to  the  rules  prescribed  in  thii 
thauter. 
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§  222.  The  person  adopting  a  child  roust  be  at  least  ten 
fears  older  than  the  person  adopted.     [In  effect  July  1,  1874.] 

§  223.  A  married  man,  not  lawfully  separated  from  hif 
wife,  cannot  adopt  a  child  without  the  consent  of  his  wife ; 
aor  can  a  married  woman,  not  thus  separated  from  her  hus- 
band, without  his  consent,  provided  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  consent.  [^In  effect  July 
I,  1874.] 

§  224.  A  legitimate  child  cannot  be  adopted  without  the 
ecnsent  of  its  parents,  if  living,  uor  nn  illegitimate  child  with- 
out the  consent  of  its  mother,  if  living,  except  that  consent  is 
■lot  necessary  from  a  father  or  mother  depnved  of  civil  rights, 
or  adjudged  guilty  of  adultery,  or  of  cruelty,  and  for  either 
cause  divorced,  or  adjudged  to  be  a  habitual  drunkard,  or  who 
has  been  judicially  deprived  of  the  custody  of  the  child  on 
account  of  cruelty  or  neglect. 

§  225.  The  consent  of  a  child,  if  over  the  age  of  twelve 
years,  is  necessary  to  its  adoption. 

§  226.  The  person  adopting  a  child,  and  the  child  adopted, 
and  the  other  persons,  if  within  or  residents  of  this  State, 
whose  consent  is  necessaiy,  must  appear  before  the  judge  of 
the  Superior  Court  of  the  county  where  the  person  adopting 
resides,  and  the  necessary  consent  must  thereupon  be  signed 
and  an  agreement  be  executed  by  the  person  adopting,  to  the 
effect  that  the  child  shall  be  adopted  and  tic-iied  in  all  re- 
spects  as  his  own  lawful  child  should  be  treated.  If  the  per- 
sons whose  consent  is  necessary  are  not  within  or  arc  not  res- 
idents of  this  State,  then  their  written  consent,  duly  proved 
or  acknowledged,  according  to  sections  eleven  hundred  and 
eighty-two  and  eleven  hundred  and  eighty-three  of  this  Code, 
•hall  be  filed  in  said  Superior  Court  at  the  time  of  the  appli- 
cation for  adoption,     fin  effect  April  5,  1880.] 

§  227.  The  judge  must  examine  all  persons  appearing 
before  him  pursuant  to  the  last  section,  each  separately,  and 
f  satisfied  that  the  interests  of  the  child  will  be  promoted  by 
the  adoption,  he  must  make  an  order  declaring  that  the  child 
ihall  thenceforth  be  regarded  and  treated  in  all  respects  a« 
Cie  child  of  the  person  adopting 
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{  228.  A  child,  when  adopted,  may  take  the  fomily  iiame 
»f  the  person  adopting.  After  adoption,  the  two  shall  sastain 
towards  each  other  the  legal  relation  of  parent  and  chil  1,  and 
have  all  the  rights  and  be  subject  to  all  the  duties  of  thkt  rcla 
tion.     [In  effect  July  1,  1874.] 

§  229.  The  parents  of  an  adopted  child  are,  from  the 
Mme  of  the  adoption,  relieved  of  all  parental  duties  towards. 
«nd  all  responsibility  for,  the  child  so  adopted,  and  have  no 
right  over  it. 

§  280.  The  father  of  an  illegitimate  child,  by  pablicly 
acknowledging  it  aa  his  own,  receiving  it  as  such,  with  the 
consent  of  his  wife,  if  he  is  married,  into  his  family,  akid  oth-. 
erwise  treating  it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it  aa  such ;  and  such  child  is  thereupon  deemed  foi 
all  purposes  legitimate  from  the  time  of  its  birth.  The  fore- 
going provisions  of  this  chapter  do  not  apply  to  tnch  ai 
adoption. 

52  Cal.  86. 


TITLE  III. 

GLTARDIAN  AND  WARD. 

lamov  286.  Ouardian,  what. 

287.  Ward,  what. 

288.  Kinda  of  guardianB. 

289.  Qeneral  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointaient  by  parent. 

242.  No  person  guardian  of  estate  without  appoln 
248.  Appointment  by  court. 
244.  Same. 
246.  Jurisdiction. 

246.  Rules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 

260.  Relation  confidential. 

261.  Guardian  under  direction  of  eourt. 

262.  Death  of  a  joint  guardian. 
268.  Removal  of  guardian. 
264.  Guardian  appointed  by  parent,  how  su 
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SMnoif  266.  Guardian  appointed  by  court,  how  tnpcvtMM 

266.  Released  by  ward. 

267.  Guardian's  diBcharg«. 

268.  Insane  persona. 

§  236.  A  guardian  is  a  person  appointed  to  take  cars  ol 

the  person  or  property  of  another. 

§  237.  The  person  over  whom  or  over  whose  property  ft 
fnardian  is  appointed,  is  called  his  ward. 

§238.  Guardians  are  either : 
I.  General ;  or, 
S.  Special. 

§  239.  A  general  guardian  is  a  guardian  of  the  penon 
(»r  of  all  the  property  of  the  ward  within  this  State,  or  of 
hoth. 

§  240.  Every  other  is  a  special  guardian. 

§  241.  A  guardian  of  the  person  or  estate,  or  of  both,  of 
a  child  born,  or  likely  to  bo  born,  may  be  appointed  by  wiLi 
or  by  deed,  to  take  effect  upon  the  death  of  the  parent  ap- 
pointing : 

1 .  If  the  child  be  legitimate,  by  the  father,  with  the  written 
i  onsent  of  the  mother ;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent ; 

2.  If  the  child  be  illegitimate,  by  the  mother.  [In  effect 
July  I,  1874.] 

§  242.  No  person,  whether  a  parent  or  otherwise,  has  any 
power  as  guardian  of  property,  except  by  appointment  as 
hereinafter  provided. 

§  243.  A  guardian  of  the  person  or  property,  or  both,  of 
a  person  residing  in  this  State,  who  is  a  minor,  or  of  unsound 
mind,  may  be  ap)>ointed  in  all  cases,  other  than  those  named 
in  section  two  hundred  and  forty-one,  by  the  Superior  Court, 
AS  i)rovided  in  the  Code  of  Civil  Procedure.  [In  effect  April 
I,  1880.] 

§  244.  A  guardian  of  the  property  within  this  State  of  a 
person  not  residing  therein,  who  is  a  minor,  or  of  unsound 
nind,  may  be  appointed  by  the  Superior  Court.  [In  effect 
\pril  5,  1880.] 
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§  246.  In  all  cases  the  court  making  the  appointmuiit  of 
a  guardian  has  exclusive  jurisdiction  to  control  mm. 

§  246.  In  awarding  the  custody  of  a  minor,  or  in  appoint 
ing  a  general  guardian,  the  court  or  officer  is  to  be  guided  by 
the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  iiitere>t  of  the  child 
in  respect  to  its  temporal  and  its  mental  and  moral  welfare , 
and  if  the  child  be  of  a  sufficient  age  to  form  an  intelligent 
preference,  the  court  may  consider  that  preference  in  deter- 
mining the  question. 

2.  As  between  parents  adversely  claiming  the  custody  or 
guardianship,  neither  parent  is  entitled  to  it  as  of  right ;  but 
other  things  being  equal,  if  the  child  be  of  tender  years,  it 
should  be  given  to  the  mother ;  if  it  be  of  an  age  to  require 
education  and  preparation  for  labor  or  business,  then  to  the 
father. 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other 
respects,  preference  is  to  be  given  as  follows : 

1 .  To  a  parent ; 

2.  To  one  who  was  indicated  by  the  wishes  of  a  deceased 
parent ; 

3.  To  one  who  already  stands  in  the  position  of  a  trustee 
of  a  fund  to  be  applied  to  the  child's  support ; 

4.  To  a  relative.     [In  effect  July  1,  1874.] 

See  §  214. 

§  247.  A  guardian  appointed  by  a  court  has  power  ovei 
the  person  and  property  of  the  ward,  unless  otherwise  or* 
dered. 

§  248.  A  guardian  of  the  person  is  charged  with  the  cus- 
tody of  the  ward,  and  must  look  to  his  support,  health,  and 
education.  lie  may  fix  the  residence  of  the  ward  at  any  place 
within  the  State,  but  not  elsewhere,  without  permission  of  the 
oonrt. 

§  249.  A  guardian  of  the  property  must  keep  safely  the 
property  of  his  ward.  He  must  not  permit  any  unnecessary 
Vtraste  or  destruction  of  the  real  property,  nor  make  any  sale 
of  such  property  without  the  order  of  the  Superior  Court,  but 
must,  so  far  as  it  is  in  his  power,  maintain  the  same,  with  its 
buildings  and  appurtenances,  out  of  the  income  or  other  prop 
•rty  of  the  estate,  and  deliver  it  to  the  ward,  at  the  close  o 
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his  gnardianship,  in  as  good  condition  as  he  received  it.     |lo 
effect  April  5,  1880. J 

§  260.  The  relation  of  guardian  and  ward  is  confidential, 
ftnd  is  subject  to  the  provisions  of  the  Title  on  Trust. 

§  261.  In  the  management  and  disposition  of  the  person 
or  propertv  committed  to  him,  a  guardian  may  be  regulated 
imd  controlled  by  the  court. 

§  262.  On  the  death  of  one  of  two  or  more  joint  guar> 
dians,  the  power  continues  to  the  survivor  until  a  further  ap- 
pointment IS  made  by  the  court. 

§  263.  A  guardian  may  be  removed  by  the  Superior  Court 
for  any  of  the  following  causes  : 

1 .  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  duties ; 

3.  For  incapacity  to  perform  its  duties  ; 

4.  For  gross  immorality  ; 

5.  For  having  an  interest  adverse  to  the  faithful  perform- 
Rnce  of  his  duties  ; 

6.  For  removal  from  the  State  ; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency ; 
or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  b€ 
under  guardianship.     [In  effect  April  5,  1880.] 

§  264,  The  power  of  a  guardian  appointed  by  a  parent  is 
superseded : 

1 .  By  his  removal,  as  provided  by  section  253  ; 

2.  By  the  solemnized  marriage  of  the  ward  ;  or, 

3.  By  the  ward's  attaining  majority. 

§  266.  The  power  of  a  guardian  appointed  by  a  court  if 
suspended  only : 

1.  By  order  of  the  court ;  or, 

2.  If  the  appointment  was  made  solely  because  of  the 
ward's  minority,  by  his  attaining  majority  ;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by  the 
marriage  of  the  ward.     [In  effect  July  1,  1874.] 

§  256.  After  a  ward  has  come  to  his  majoritj,  he  ma> 
lettle  accounts  with  his  guardian,  and  give  him  a  release, 
vhich  is  valid  if  obtained  fairly  and  without  undue  influence 
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§  257.  A  guardian  appointed  by  a  court  is  not  entitled  to 

a'm  discharge  until  one  year  after  the  ward's  majority. 

§  258.  A  person  of  unsoand  mind  may  be  placed  in  aa 
Rsylum  for  such  persons,  upon  the  order  of  the  Superior  Court 
of  th  J  county  in  which  he  resides,  as  follows  : 

1.  The  court  must  be  satisfied,  upon  examination  in  Ofen 
court  and  in  the  presence  of  such  person,  from  the  testimony 
of  two  reputable  physicians,  that  such  person  is  of  unsound 
mind,  and  unfit  to  be  at  large ; 

2.  After  the  order  is  granted,  the  person  alleged  to  be  of 
unsound  mind,  his  or  her  husband  or  wife,  or  relative  to  the 
third  degree,  or  any  citizen,  may  demand  an  investigation  be- 
fore a  jury,  which  must  be  conducted  in  all  respects  as  under 
an  inquisition  of  lunacy. 

Ai  to  appointment,  rights,  and  powers  of  guardian  see  Code  dr 
Proc.  a  1747-1809, 


TITLE  IV. 
MASTER  AND  SERVANT. 

Swmoir  204.  Minors  may  apprentice  themselves. 

265.  Consent  of  parents,  &c.,  requisite. 

266.  Written  consent. 

267.  Executors  maj  bind. 

268.  Supervisors  may  bind  out. 
209.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  indentures 

271.  Indentures,  conditions  in. 

272.  Same. 

273.  Deposit  of  indentures. 

274.  Alien  minors. 

276.  Contract  under  preceding  section  to  be  acknowledged. 
276.  Causes  for  annulling  indentures. 

§  264.  Every  minor,  with  the  consent  of  the  persons  or  of* 
fleers  hereinafter  mentioned,  may,  of  his  own  n-ee  will,  bind 
himself,  in  writing,  to  seinre  as  clerk,  apprentice,  or  servant, 
in  any  profession,  trade,  or  employment,  during  his  minority 
Mid  such  binding  shall  be  as  valid  and  effectual  as  if  suck 
minor  was  of  full  age  at  the  time  of  making  the  engagement 

Aiding  apprtntioe  to  run  away  a  misdemeanor.    Penal  Code,  )  646 
See  Act  ox  April  8  1876,  Relative  to  Apprentices,  AppeuUix,  pp. 
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§  266.    Such  consent  shall  be  fip^en : 

1.  By  the  father  of  ttTe  minor.  If  he  be  dead,  or  be  not  c 
legal  capacity  to  give  his  consent,  or  if  he  shall  have  aban 
doned  or  neglected  to  provide  for  his  family,  and  such  fact  b« 
certified  by  a  justice  of  the  peace  of  the  township  or  county, 
or  sworn  to  by  a  credible  witness,  and  such  certificate  or  affi- 
davit be  indorsed  on  the  indenture,  then  : 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of  legal 
capacity  to  give  such  consent  or  refusal,  then  : 

3.  By  the  guardian  of  such  infant.  If  such  infant  have  no 
parent  living,  or  none  in  a  legal  capacity  to  give  consent,  and 
there  be  no  guardian,  then  : 

4.  By  the  supervisors  of  the  county,  or  any  two  justices  of 
the  peace,  or  the  judge  of  the  Superi«>r  Court  of  the  county ; 

5.  If  such  minor  be  an  orphan,  under  the  care  and  control 
of  any  orphan  asylnm  in  this  State,  then  by  the  board  of 
managers  thereof.     [In  effect  April  5,  1880.] 

§  266.  Such  consent  shall  be  signified  in  writing  by  the  per- 
son entitled  to  give  the  same,  by  certificate  at  the  end  of^  or 
indorsed  upon  the  indentures. 

§  267.  The  executors  of  any  last  will  of  a  parent  who  shall 
be  directed  in  such  will  to  bring  up  his  or  her  child  to  some 
trade  or  calling,  may  bind  such  child  to  service  as  a  clerk,  or 
apprentice,  in  like  manner  as  the  father  might  have  done  if 
living.  If  there  is  a  surviving  mother,  her  consent  also  is 
necessary. 

§  268.  The  supervisors  of  the  county  may  bind  out  minors 
who  are  or  shall  become  chargeable  to  such  county,  to  be 
clerks,  apprentices,  or  servants,  which  binding  shall  be  as  effect 
ual  as  if  such  minors  had  oonnd  themselves  with  the  consent 
of  their  father. 

§  269.  In  every  town  or  city  the  presiding  officer  of  the 
II  st  council  or  legislative  board  thereof,  if  there  be  more  than 
me,  or  any  public  officer  or  officers  appointed  to  provide  for 
ihe  poor,  may  in  like  manner  bind  out  any  child  who,  oi 
vhose  parents  are,  chargeable  to  any  such  town  or  city. 

§  270.  The  age  of  every  infant  so  bound  shall  be  inserted  in 

the  indentures,  and  shall  be  taken  to  be  the  true  age ;  and 

yhenever  public  officers  are  authorized  to  execute  any  inden 

ares,  or  their  consent  is  required  to  the  validity  of  the  same^ 
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It  shall  be  their  dut}'  to  inform  themselves  fully  of  the  infant's 
ftge. 

§  271.  Every  sum  of  money  paid  or  agreed  for,  with  or  in 
relation  to  the  binding  out  of  any  clerk,  apprentice,  or  servant 
shall  be  inserted  in  the  indentures. 

§  272.  The  indenture  shall  also  contain  an  agreement,  on 
the  part  of  the  person  to  whom  such  child  shall  be  bound,  that 
lie  will  cause  such  child  to  be  instructed  to  read  and  write, 
and  to  be  taught  the  general  rules  of  arithmetic,  or,  in  lieu 
thereof,  that  he  will  send  such  child  to  school  three  months  of 
eat^h  year  of  the  period  of  indenture. 

§  273.  The  countei*part  of  any  indenture  executed  by  any 
county,  or  city,  or  town  oflScers,  must  be  by  them  deposited  in 
the  office  of  the  county  clerk.     [In  effect  April  5,  1880.] 

§  274.  Any  minor,  capable  of  becoming  a  citizen  of  this 
State,  coming  from  any  other  country,  State,  or  Territory,  may 
bind  himself  to  sei*vice  until  his  majority,  or  for  any  shorter 
term.  Such  contract,  if  made  for  the  purpose  of  raising 
money  to  pay  his  passage,  or  for  the  payment  of  such  passage, 
may  be  for  the  term  of  one  year,  although  such  term  may  ex- 
tend beyond  the  time  when  such  person  will  be  of  full  age,  but 
it  shall  in  no  case  be  for  a  longer  term. 

§  275.  No  contract  made  under  the  preceding  section  shall 
bind  the  servant,  unless  duly  acknowledged  by  tne  minor,  be- 
fore some  public  magistrate  or  other  officer  authorized  to 
administer  oaths,  nor  unless  a  certificate,  showing  that  the 
same  was  made  freely,  on  private  examination,  be  indorsed 
upon  the  contract. 

§  276.  Such  indentures  of  apprenticeship  may  be  annulled 
for: 

1    Fraud  in  the  contract  of  indenture ; 

2.  When  such  contract  is  not  made  or  executed  in  accord 
ance  with  the  provisions  of  this  title  ; 

3.  For  wilful  non-fulfilment,  by  such  master,  of  the  provi 
sions  of  such  indenture ; 

4.  Cruelty  or  maltreatment  of  such  apprentice  bpr  the  mas 
ter.  In  such  case,  the  apprentice  may  recover  wr  his  ser 
noes. 


PART  IV. 


CORPORATIONS. 

TiTUi  I.  General  PRovisioNft  as  to  all  Corpora  nova. 

§§  283-403. 
IL  Insurance  Cori»ouation9,  §§  414-448. 
m.  Railroad  Corpokations,  §§  454-4^>l. 
IV.  Street  Railroad  Corporations,  §§  497-511. 
V.  Wagon  Road  Corporations,  §§  512-523. 
VI.  Bridge,  Ferry,  Wharf,  Chute,  and  Pier  Cor 
porations,  §§  528-531. 
Vn.  Telegraph  Corporations,  §§  536-541. 
VIIL  Water  and  Canal  Corporations,  §§  548-551. 
IX.  Homestead  Corpora^tions,  §§  557-566. 
X.  Savings  and  Loan  Corporations,  §§  571-579. 
XL  Mining  Corporations,  §§  584-.587. 
XII.  Religious,  Social,  and  Benevolent  Corpora 
tions,  §§  593-601. 

XIII.  Cemetery  Corporations,  §§  608-614. 

XIV.  Agricultural  Fair  Corporations,  §§  620-622. 
XV.  Gas  Corporations,  §§  628-632. 

XVI.  Land  and  Building  Corporations,  §§  639-^8 


TITLE  I. 

GENERAL    PROVISIONS    APPLICABLE 
TO  ALL  CORPORATIONS. 

Chaptkr  I.  Formation  of  Corporations,  §§  283-320. 
II.  Corporate  Stock,  §§  322-349. 

III.  Corporate  Powers,  §§  354-393. 

IV.  Extension  and  Dissolution  of  Corporatioii» 

§§  399-403. 
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CHAPTER  L 
FORMATION  OF  CORPORATIONS. 

imCU  I.  COBPOBATIONS  DiriNBD  Ain>  UOW  OIMAinZED,  §§  283-900. 

II.  Bt-laws,  Directors,  Elections,  and  Mkbtinos,  §§  801-890 

ARTICLE  I. 

CORPORATIONS   DEFINED    AND    HOW   ORGANIZBD. 

iwonov  283.  Corporation  defined. 

284.  What  are  public  and  private  corporations. 

286.  Gorporationg,  how  formed. 

2S6.  For  what  purpose  private  corporations  ue  formed. 

287.  How  corporations  may  continue  their  existence  undtr  tUl 

Code. 

288.  Existing  corporations  not  affected. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contain. 

291.  Certain  corporations  to  state  further  facts  in  articles. 

292.  Five  corporators,  three  to  be  citizens  of  the  State,  to  sign 

articles  and  acknowledge  the  same. 
298.  Prerequisite  to  filing.articles.    Amounts  to  be  subscribed  to 
be  fixed. 

294.  Prerequisite  to  filing  articles  of  corporations  for  profit. 

295.  Oath  of  officer  to  subscription  of  stock  and  payment  of  tei. 

per  cent. 

296.  To  file  articles  with  county  clerk  and  secretary  of  state, 

and  receive  certificate.    Term  of  existence. 

297.  Certified  copy  of  certificate  to  be  prima  facie  evidence. 

298.  Who  are  members  and  who  stockholders  of  a  corporation 

299.  When  member  diet)  successor  to  be  elected. 

SOU.  Banking  corporations  may  elect  to  have  capital  stock. 

§  283.  A  CORPORATION  is  a  creature  of  the  law,  having 
:ertain  {)ower8  and  duties  of  a  natural  person.  Being  created 
'iy  the  law,  it  may  continue  for  any  length  of  time  which  the 
law  prescribes. 

61  Cal.  410. 

§  204.  Corporations  are  either  public  or  private.  Public 
ft)rf)orations  are  formed  or  organized  for  the  government  of  a 
portion  of  the  State ;  all  other  corporations  are  priTale.  [Ii 
lffe<!t  July  1,  1874.1 

61  Cal.  409. 

§  286.  Private  corporations  may  be  formed  by  the  volun- 
*ry  association  of  any  five  or  more  persons  in  the  mannei 
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piescribed  in  this  article.    A  majority  of  sach  persons  must 
be  Ksidents  of  this  State.     [In  effect  July  I,  1874.] 

§  286.  Private  corporations  may  be  formed  for  any  pur- 
nose  for  which  individuals  may  law&lly  associate  themselves 
[In  effect  July  1,  1874.] 

§  287.  Any  corporation  existing  on  the  first  day  of  Jann 
ary,  one  thousand  eight  hundred  and  seventy-three,  fornico 
nnder  the  laws  of  this  State,  and  still  existing,  which  has  not 
already  elected  to  continue  its  existence,  under  the  provision! 
of  this  Code  applicable  thereto,  may,  at  any  time  hereafter, 
make  such  election  by  the  unanimous  vote  of  all  its  directors, 
or  snch  election  may  be  made  at  any  annual  meeting  of  the 
stockholders,  or  members,  or  at  any  meeting  called  by  the 
directors  expressly  for  considering  the  subject,  if  voted  by 
stockholders  representing  a  majority  of  the  capital  stock,  or 
by  a  majority  of  the  members,  or  may  be  made  by  the  direc- 
tors upon  the  written  'consent  of  that  number  of  such  stock- 
holders or  members.  A  certiHrate  of  the  action  qf  the  direc- 
tors, signed  by  them  and  their  secretary,  when  the  election  is 
made  by  their  unanimous  vote,  or  upon  the  written  consent  of 
the  stockholders  or  members,  or  a  certificate  of  the  proceed- 
ings of  the  meeting  of  the  stockholders  or  members,  when 
such  election  is  made  at  any  such  meeting,  signed  by  the 
chairman  and  secretary  of  the  meeting,  and  a  majority  of  the 
directors,  mnst  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  original  articles  of  corporation  are  filed,  and  a  cer- 
tified copy  thereof  must  be  filed  in  the  office  of  the  secretary 
of  state ;  and  thereafter  the  coi-poration  shall  continue  its  ex- 
istence under  the  provisions  of  this  Code  which  are  applicable 
thereto,  and  shall  possess  all  the  rights  and  powers,  and  be 
subject  to  all  the  obligations,  restrictions,  and  limitations  pre- 
scribed thereby.  [In  effect  Julv  1,  1874.1 
57  Cal.  633 

§  288.  No  corporation  formed  or  existing  before  twelve 
o'clock,  noon,  of  the  day  upon  which  this  Code  takes  effect,  if 
ifiected  by  the  provisions  of  l*art  IV.  of  Division  First  of 
this  Code,  unless  such  corporation  elects  to  continue  its  ex 
istence  under  it  as  provided  in  section  287  ;  but  the  laws  un- 
der which  such  corporations  were  formed  and  exist  are  appli- 
lable  to  all  such  corporations,  and  are  repealed,  subject  to  th« 
provisions  of  this  section. 

52  Cal.  141. 
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§  289.  The  instrument  bv  which  a  private  corporation  is 
formed  is  called  "  Articles  of  Incorporation. "" 


» 


§  290.  Articles  of  incorporation  must  be  prepared,  setting 
forth :  First,  the  name  of  the  incorporation.  Second,  the  par- 
pose  for  which  it  is  framed.  Third,  the  place  where  its  prin- 
cipal business  is  to  be  transacted.  Fourth,  the  term  for  which 
it  is  to  exist,  not  exceeding  fifty  years.  Fifth,  the  number  of 
its  directors  or  trustees,  which  shall  not  be  less  than  five  noz 
more  than  eleven,  and  the  names  and  residence  of  those  who 
are  appointed  for  the  first  year ;  providedf  that  the  corporate 
powers,  business,  and  property  of  corporations  formed  or  to 
be  formed  for  the  purpose  of  erecting  and  managing  halls  an4 
buildings  for  the  meetings  and  accommodation  of  several 
lodges  or  societies  of  any  benevolent  or  charitable  order  or 
organization,  and  in  cormection  therewith  the  leasing  of  stores 
and  ofiices  in  such  building  or  buildings  fur  other  purposes, 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 
less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization  ;  and  provided  also, 
that  at  any  time  during  the  existence  of  corporations  for 
profit,  other  than  those  of  the  character  last  herein  above  pro- 
vided for,  the  number  of  the  directors  may  be  increased  or  di- 
minished by  a  majority  of  the  stockholders  of  the  corporation, 
to  any  number  not  exceeding  eleven  nor  less  than  five,  who 
must  be  members  of  the  corporation,  whereupon  a  certificate, 
itating  the  number  of  directors,  must  be  filed,  as  provided  for 
in  section  two  hundred  and  ninety-six,  for  the  filing  of  the 
original  articles  of  incorporation.  Sixth,  the  amount  of  its 
capital  stock,  and  tlie  number  of  shares  into  which  it  is  di 
vided.  Seventh,  if  there  is  a  capital  stock  the  amount  ae 
tually  subscribed,  and  by  whom.    [In  efiect  April  1 6,  1 880.  | 

53  Cal.  128 ;  56  Cal.  346. 

§  291.  The  articles  of  incorporation  of  any  railiiMid, 
A'agon  road,  or  telegraph  organization  must  also  state  : 

1.  Tlie  kind  of  road  or  telegraph  intended  to  be  cox^ 
Btructi'd. 

2.  The  place  from  and  to  which  it  is  intended  to  be  lun,  an<f 
all  the  intermediate  branches  ; 

3.  The  estimated  length  of  the  road  or  telegraph  line  ; 

4.  That  at  least  ten  per  cent,  of  the  capital  stock  sub 
icribed  has  been  paid  in  to  the  treasurer  of  tho  intended  coi 
oration. 
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§  292.  The  articles  of  incorporation  must  be  subscribed  by 
five  or  more  persons,  a  majority  of  whom  must  be  residents  of 
this  State,  and  acknowledged  by  each  before  some  officer  au- 
thorized to  take  and  certify  acknowledgments  of  conveyance** 
of  real  property.     [In  effect  July  I,  1874.] 

§  298.  Each  intended  corporation  named  in  section  291, 
before  filing  articles  of  iucorporation,  must  have  actually  sub* 
icribed  to  its  capital  stock,  for  each  mile  of  the  contemplated 
ir:>rk,  the  following  amounts,  to  wit : 

1 .  One  thousand  dollars  per  mile  of  railroads ; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines  ; 

3.  Three  hundred  dollars  per  mile  of  wagon  loads. 
63  Cal.  128. 

§  284.  Before  the  articles  of  incorporation  of  any  corpo- 
ration referred  to  in  the  preceding  section  are  filed,  there 
must  be  paid  for  the  benefit  of  the  cx)rporation,  to  a  treasurer 
elected  by  the  subscribera,  ten  per  cent,  of  the  amount  sub- 
scribed. 
57  Cal.  396. 

§  295.  Before  the  secretary  of  state  issues  to  any  sucA 
corpomtion  a  certificate  of  the  fiUiig  of  articles  of  incorpora- 
tion, there  must  be  filed  in  his  office  an  affidavit  of  the  pres- 
ident, secretary,  or  treasurer  named  in  the  articles,  that  the 
required  amount  of  the  capital  stock  thereof  has  been  actually 
subscribed,  and  ten  per  cent,  thereof  actually  paid  to  a  treas- 
urer for  the  benefit  of  tlie  corporation. 

Signing  fictitious  name  or  fraud  in  the  subscription  is  made  a  misde- 
meanor by  Penal  Code,  §  567. 

§  296.  Upon  filing  the  articles  of  incorporation  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  princi- 

Kkl  business  of  the  company  is  to  be  transacted,  and  a  copy 
ereof,  certified  by  the  county  clerk,  with  the  secretary  of 
vtate,  and  the  affidavit  mentioned  in  the  last  section,  where 
fuch  affidavit  is  required,  the  secretary  of  state  must  issue  to 
the  corporation,  over  the  great  seal  of  the  State,  a  certificate 
that  a  copy  of  the  articles,  containing  the  required  statement 
:>f  facts,  nas  been  filed  in  his  office;  and  thereupon  the  per- 
sons signing  the  articles,  and  their  associates  and  successor, 
«hall  be  a  body  politic  and  corporate,  by  the  name  stated  in 
\he  certificate,  and  for  the  term  of  fifty  years,  unless  it  is  in 
the  articles  of  incorporation  otherwise  stated,  or  in  this  Code 
^herwise  specially  provided.     [In  effect  July  1,  1874.] 
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§  297.  A  oopjof  aDy  articles  of  incorporation  filcU  in  pur- 
suance of  this  chapter,  and  certified  by  the  socretar}'  of  state, 
must  be  received  in  all  the  courts  and  other  places  as  prima 
facie  evidence  of  the  factis  therein  stated.  [In  effect  Joly  1, 
1874.] 

§  298.  The  owners  of  shares  in  a  corporation  which  has  a 
capital  stock  are  called  stockholders.  If  a  corporation  has  no 
capital  stock,  the  corporators  and  their  successors  are  called 
aicmbers. 

§  299.  No  corporation  hereafter  formed  shall  purchAS« 
locate,  or  hold  property  iu  any  county  in  this  State,  withoui 
filing  a  copy  of  the  co])y  of  its  articles  of  incorj»oration  tiled 
iu  the  office  of  the  secretary  of  state,  duly  certified  by  such 
secretary  of  state,  in  the  office  of  the  county  clerk  of  the 
county  in  which  such  property  is  situated,  within  sixty  days 
after  such  purchase  or  location  is  made.  Every  corponftiou 
now  in  existence,  whether  formed  under  the  provisions  of  this 
Code  or  not,  must,  within  ninety  days  after  the  pjissage  of  this 
(section,  file  such  certified  copy  of  the  copy  of  its  articles  ol 
incorporation  in  the  office  of  the  county  clerk  of  every  county 
in  this  State  in  which  it  holds  any  property,  except  the  county 
where  the  original  articles  of  incorporation  are  filed ;  and  if 
any  corporation  hereafter  acquire  any  propertv  in  a  coantj 
olher  than  that  in  which  it  now  holds  property,  it  must,  withii 
ninety  days  thereafter,  file  with  the  clerk  of  such  county  such 
tertified  copy  of  the  copy  of  its  articles  of  incoi-poration.  The 
copies  so  filed  with  the  several  county  clerks  and  certified 
copies  thereof  shall  have  the  same  force  and  effect  in  evidence 
as  would  the  originals.  Any  corporation  failing  to  comply 
with  the  provisions  of  this  section  shall  not  maintain  or  de* 
fend  any  action  or  proceeding  in  relation  to  such  property,  its 
rents,  issues,  or  profits,  until  such  articles  of  incorporation, 
and  such  certified  copy  of  its  articles  of  incorporation,  and 
such  certified  copy  of  the  copy  of  its  articles  of  incorporation 
•hall  be  filed  at  the  places  directed  by  the  general  law  and 
khis  section ;  provided^  tha^  all  corporations  shall  be  liable  in 
damages  for  any  and  all  loss  that  may  arise  by  the  failure  of 
Buoh  corporation  to  perform  any  of  the  foregoing  duties  within 
ihe  time  mentioned  in  this  section ;  and  provided  further,  that 
Jhe  said  damages  may  be  recovered  in  an  action  brought  ii 
%ny  court  of  this  State  of  competent  jurisdiction,  by  any  partj 
or  parties  suffering  the  same.     [In  effect,  April  23, 1880.] 
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§  300.  Eveiy  corporatiob  tliaC  \ua  been  or  may  he  pi^sLbi] 
ipder  the  i>;i'iiera1  l&ws  oE  this  State,  doing  a  banking  husiia'si 
bhtruin.  and  which  baa  tio  capitd  stock,  may  elect  to  have  a 
capital  Btix'k,  anil  may  issue  certificates  of  stock  tberalbr  in 
'he  same  miuiiier  as  corporations  formed  nndet  the  provj^n* 
ui  Chapter  I.,  Article  I.,  of  the  Civil  Code,  relatiug  to  the 
formation  ut  corporatiops :  provided,  that  no  such  corporation 
ahall  u»e  or  convert  any  moneys  or  funds  theretofora  belone- 
ing  to  it  or  under  its  control  into  capital  stock,  but  such  f  unda 
dr  moneys  must  be  held  and  managed  only  for  the  pHrposef 
and  in  the  manner  for.  which  they  were  created.  Before  Boch 
change  ia  made,  a  majority  of  the  members  of  such  corporation 
present  at  a  meeting  called  for  the  pnrposc  of  considering  thg 
propoeitiou  whether  it  ia  bent  to  have  a  capital  stock,  111 
amount,  and  the  number  of  ahaics  into  which  it  ehall  be  di- 
Tided,  must  vote  in  favor  of  having  a  capital  stock,  fix  tlie 
amount  thereof,  and  the  number  of  shares  into  which  it  shall 
be  divided  Notice  of  the  lime  and  place  of  bolding  such  meet- 
ing and  its  object  must  be  given  by  the  president  of  such  coi^ 
poralion  by  publication  in  some  newspaper  priotej  and  pub- 
lished in  the  county,  or  city  and  TOunty,  In  which  the  piincipaj 
place  of  business  of  the  corporation  is  situated,  at  least  once  a 
ifteek  for  three  snccessive  weeks  prior  to  the  holding  of  the 
meeting.  A  copy  of  the  proceedings  of  this  meeting,  Riving  the 
number  of  persons  present,  the  votes  taken,  tbe  notice  calling 
the  meetiog,  the  proof  of  its  publication,  the  amonot  of  capilAl 
actnally  subsciibcd,  and  by  whom,  all  duly  certified  by  the 
prcaident  and  secretary  of  the  coriwration,  must  be  filed  in  the 
offices  of  the  secretary  of  stale  and  clerk  of  the  [u>nnty  where 
the  articles  of  iucort>oration  are  filed.  Thereafter  such  corpo- 
ration is  possessed  of  all  the  rights  and  powers,  and  is  subject 
to  all  the  obligations,  restrictions,  and  limitations,  as  if  it  had 
been  ocijtinally  created  with  a  capital  stock.  And  jirovi'ded, 
farther,  that  no  bank  in  this  State  shall  ever  pay  any  dividend 
upon  so-called  guaranty  notes,  nor  upon  any  stock  oxcep'. 
ui)on  the  amount  actually  paid  in  money  into  said  capital 
iipuD  such  stock,  and  any  payment  made  m  violation  of  thil 
provision  shall  render  all  officers  and  directors  consenting  to 
the  same  jointly  and  severally  liable  to  the  depo^ii'-Td  tif  th> 
ixteut  thereof.     [In  etFect  May  28,  187S.| 
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ARTICLE   U. 

BY-LAWS,   DIRECTORS,   BIrf]CriONS,    AND   MEBTINOf 

iBOnoH  301.  Adoption  of  by-laws,  when,  how,  and  by  whom 

302.  Directors,  election  of,  «&c. 

303.  By-laws  may  provide  for  what. 

304.  By-laws  recorded  and  how  amended. 
306.  How  many  and  who  to  be  directors. 

306.  Directors  must  be  elected  and  by-laws  adopted  at  flr«c 

ing. 

307.  Elections,  how  conducted. 

308.  Organization  of  board  of  directors,  <S:c. 

309.  Dividends  to  be  made  from  surplus  profits. 

310.  Removal  from  ofiioe  of  directors,  &e. 

811.  Justice  of  the  peace  may  order  meeting  when 

312.  Majority  of  stock  must  be  represented. 

313.  All  stock  may  be  represented  in  votes. 

814.  Election  may  be  postponed. 

815.  CompUtints  and  quo  warranto  regarding  elections. 

316.  Falite  certificate,  report,  or  notice  to  make  officers  Uabto 

817.  Meeting  by  con.sent  to  be  valid. 

818.  Proceedings  at  meeting  to  be  binding. 

819.  Meetings,  where  held. 

820.  Special  meetings,  how  caviled. 

§  801.  Every  corporation  formed  nnder  this  title  mns:^ 

intllin  one  month  after  filing  articles  of  incorporation,  adopt  a 
Code  of  by-laws  for  its  government  not  inconsistent  with  the 
CJonstitution  nnd  laws  of  this  State.  The  assent  of  atockhold 
en  representing  a  majority  of  all  the  subscribed  capital  stock, 
or  of  a  majority  of  the  members,  if  there  be  no  capital  stock. 
«  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a  meet 
ing  called  for  that  puri)ose ;  and  in  the  event  of  such  meeting 
^ing  called,  two  weeks'  notice  of  the  same  by  advertisement 
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in  some  newspaper  published  in  the  county  in  which  the  prin- 
cipal place  of  business  of  the  corporation  is  located,  or  if  none 
is  published  therein,  then  in  a  paper  published  in  an  adjoining 
county,  must  be  j^iven  by  order  of  the  acting  president.  The 
written  assent  of  the  holders  of  two  thirds  of  the  stock,  or  ol 
tv¥0  thirds  of  the  members,  if  there  be  no  capital  stock,  shall 
be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for 
Ihat  purpose.    [In  effect  July  1,  1874.] 

§  302.  The  directors  of  a  corporation  must  be  elected  an 
nually  by  the  stockholders  or  members,  and  if  no  provision  if 
riade  in  the  by-laws  for  the  time  of  election,  the  election  must 
be  held  on  the  first  Tuesday  in  June.    Notice  of  such  elec- 
tion must  be  given,  and  the  right  to  vote  determined  as  pre- 
scribed in  section  301 . 

§  303.  A  corporation  may,  by  its  by-laws,  where  no  other 
provision  is  specially  made,  provide  for : 

1.  The  time,  place,  and  manner  of  calling  and  conducting 
its  meetings,  and  may  dispense  with  notice  of  all  regular  meet^ 
ings  of  stockholders  or  directors ; 

2.  The  number  of  stockholders  or  members  constituting  a 
quorum ; 

3.  The  mode  of  voting  by  proxy ; 

4.  The  qualifications  and  duties  of  directors,  the  time  of 
their  annaal  election,  and  the  mode  and  manner  of  giving  no- 
tice thereof; 

5.  The  compensation  and  duties  of  officers ; 

6.  The  manner  of  election  and  the  tenure  of  office  of  all 
officers  other  than  the  directors ;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceed- 
ing, in  any  case,  one  hundred  dollars  for  any  one  offence. 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of 
stockholders  or  Board  of  Directors,  notice  of  which  is  required, 
shall  be  published,  which  must  be  some  newspaper  published 
in  the  county  where  the  principal  place  of  business  of  the  cor- 
poration is  located,  or  if  none  is  published  therein,  then  in  a 
newspaper  published  in  an  adjoining  county ;  provided,  that 
when  the  by-laws  prescribe  the  newspaper  in  which  said  publi- 
cation shall  be  made,  if  from  any  cause,  at  the  time  any  publi- 
cation is  desired  to  be  made,  the  publication  of  such  newspaper 
shall  have  ceased,  the  Board  of  Directors  may,  by  an  order 
entered  on  the  records  of  the  corporation,  direct  the  publica- 
tion to  be  made  in  some  other  newspaper  published  in  the 
county,  or  if  none  is  published  therein,  then  in  an  adjoining 
county.     [Approved  March  19,  1889.] 
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§  304.  All  by-laws  adopted  must  be  certifiecl  by  a  majority 
of  the  Directors  and  Secrctiry  of  the  cor |)o ration,  and  copied 
in  a  legible  hand,  iu  some  book  kept  in  tlie  office  of  the  cor- 
poration, to  be  known  as  the  "  Book  of  By-Laws,"  and  no  by- 
law shall  take  effect  until  so  copied,  and  the  book  shall  then 
be  opened  to  the  inspection  of  the  public  during  office  hours 
of  each  day  except  holidays.  The  by-laws  may  be  repealed 
or  amended,  or  new  by-laws  may  be  adojjted,  at  the  annual 
meeting,  or  at  any  other  meeting  of  the  stockholders  or  mem- 
bers, cfUled  for  that  purpose  by  the  Directors,  by  a  vote  repre- 
senting two  thirds  of  the  subscribed  stock,  or  by  two  thirds  of 
the  members.  The  written  assent  of  the  holders  of  two  thirds 
of  the  stock,  or  two  thirds  of  the  members  if  there  be  no  capi- 
tal stock,  shall  be  effectual  to  repeal  or  amend  any  by-law,  or 
to  adopt  additional  by-laws.  Tlie  power  to  repeal  and  amend 
the  by-laws,  and  adopt  new  by-laws,  may,  by  a  similar  vote  at 
any  such  meeting,  or  similar  written  assent,  bo  delegated  to 
the  Board  of  Directors.  The  power,  when  delegated,  may  be 
revoked  by  a  similar  vote,  at  any  regular  meeting  of  the  stock- 
holders or  members.  Whenever  any  amendment  or  new  by- 
law is  adopted,  it  shall  be  copied  iu  the  book  of  by-laws  with 
the  original  by-laws,  and  immediately  after  them,  and  shall 
not  take  effect  until  so  copied.  If  any  by-law  be  repealed,  the 
fact  of  repeal,  with  the  date  of  the  meeting  at  which  the  repeal 
was  enacted,  or  written  assent  was  filed,  shall  be  stated  in  said 
book,  and  until  so  stated  the  repeal  shall  not  take  effect.  [Ap- 
proved March  14,  1885.] 

§  305.  The  corporate  powers,  business,  aud  property  of 
all  coi-porations  formed  under  this  title  must  be  exercised, 
conducted,  and  controlled  by  a  board  of  not  less  than  five  nor 
more  than  eleven  directors,  to  be  elected  from  among  tiic 
holdera  of  stock,  or,  where  there  is  no  capital  stock,  then  from 
the  membcro  of  such  corporations ;  except  that  corporations 
formed,  or  to  be  formed,  for  the  purpose  of  erecting  and  man- 
aging halls  and  buildings  for  the  meetings  and  accommodation 
of  several  lodges,  or  societies,  of  any  benevolent  or  charitable 
order,  or  organization,  and  in  connection  therewith,  the  leas- 
ing of  stores  and  offices  in  such  building  or  bnildings,  for  other 
purposes,  the  corporate  powers,  business,  and  property  thereof 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 
less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization.  A  majority  of  the 
directors  must  be,  in  all  cases,  citizens  of  this  State.  Directors 
^  corporations  for  profit  must  be  holders  of  stock  therein,  is 
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an  ainouut  to  be  fixed  by  the  by-laws  of  tbe   ___, 

Diroctorsof  all  other  corporations  rauBt  be  members  thereof. 
Unless  a  quorum  is  present  and  acung,  no  buaiiiess  pi'rfbrmed, 
or  act  done,  is  raJid,  as  ufrainst  the  corporation.  Whenever 
a  vacancy  occurs  in  the  otHce  of  dim^tor,  iirilosa  the  by-law* 
of  the  corporation  otherwise  provide,  such  viicaiii'y  itiiist  b« 
fliled  fay  an  appointee  of  the  board.  [In  elTt'Ct  J.-muury  ^0, 
■876.] 

g  30e.   Repealed  March  19,  1889. 


number  of  eharei  standing  in  In's  name,  as  provided  ir 
three  hundred  and  twelve  of  this  Code,  for  as  muny  persons 
IS  there  are  directors  to  be  elected,  or  to  cumnlato  siiid  diarei 
and  give  one  candidate  as  many  votes  as  the  number  of  di- 
Mctors  multiplied  by  the  number  of  his  Shan's  of  stock  shall 
equal,  or  la  distribute  them  on  the  Eamc  principle  nmang  aa 
many  candidates  as  he  shall  think  fit.  In  coqiorations  having 
no  capital  stock,  each  member  of  tho  cor[«>rritii.ii  may  OHst  al 
many  votes  for  one  director  us  there  iitc  dircclurc  to  lie  elected, 
OT  may  distribute  the  same  among  any  or  nil  of  the  candi 
dates.  In  either  case,  the  directors  receiving  Uie  lii^hcatnum 
ber  of  votes  shall  be  ilcclarid  c'.urted.  The  |>rDviMions  of  this 
section,  su  far  aa  it  relates  w  cumulative  vulltig.  shall  not  a]>- 
ply  Cu  literary,  religious,  scientific,  socinl.  or  lienevolent  so- 
cieties, nnless  it  sluill  be  so  provided  in  their  by-ians  or  rules. 
[In  cllcct  March  7,  1889.] 

g  SOS.  Immediately  after  their  election,  the  directors  must 
organize  by  the  election  of  a  president,  who  must  be  one  of 
their  number,  a  secretary,  and  irtasurer.  They  must  per- 
form the  duties  eujoiued  on  them  by  law  atid  the  by-luws  ol 
tbe  corporation.  A  majority  of  the  directors  is  a  suflicietit 
nnmber  to  form  a  board  for  the  transaction  of  business,  and 
every  decisioti  of  a  m^ority  of  the  directors  forming  such 
bo.ird,  made  when  duly  assembled,  is  valid  as  a  corporate  act, 

5  309.  The  directors  of  corporations  must  not  make  divi- 
ilriids,  except  for  the  surplus  profits  arising  from  the  bnsineie 
thereof ;  nor  must  they  divide,  withdraw,  or  pay  to  the  stjx'k- 
bolders,  or  any  of  lliem,  any  part  of  the  capital  stock  ;  nor 
must  they  create  debts  beyond  their  subscribed  til lital  stoi:k, 
or  reduce  or  increase  the  capital  stock,  except  as  hcreiuafltr 
Ipedally  provided.  For  a  violation  of  the  provisions  of  this 
lection   ine  directors  under  whose  admitiistration  the  same 
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may  have  happened  (except  those  who  may  have  caused  their 
dissent  thereirom  to  be  entered  at  lar^e  on  the  minutes  of  the 
directors  at  the  time,  or  wei-e  not  present  when  the  same  did 
happen)  are,  in  their  individual  and  priyate  capacity,  jointly 
and  severally  liable  to  the  corporation,  and  to  the  creditors 
thereof,  in  the  event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  withdrawn,  paid  out,  or  rediice<l, 
or  debt  contracted ;  and  no  statute  of  limitations  is  a  bar  to 
any  suit  a^cainst  such  directors  for  any  sums  for  which  they 
are  made  liable  by  this  section  There  may,  however,  be  a 
division  and  distnbution  of  the  capital  stock  of  any  corpo- 
ration which  remains  after  the  payment  of  all  its  debts,  upon 
its  dissolution  or  the  expiration  of  its  term  of  existence. 

Misconduct  as  to  dividends  and  discounts,  Penal  Code,  §  560 ;  Fnud  \n 
rfwounts,  f  563;  False  reports,  $  564 ;  By  absent  di>'ector,  §§  568.  570 

67  Cal.  b^i  68  Cal.  651. 

§  310.  No  director  shall  oe  removed  from  office,  unless  by 
t  vote  of  two  thirds  of  the  members,  or  of  stockholders  holding 
two  thirds  of  the  capital  stock,  at  a  general  meeting  held  after 
previous  notice  of  the  time  and  place,  and  of  the  intention  tc 
propose  such  removal.  Meetings  of  stockholders  for  this  pur- 
pose may  be  called  by  the  president,  or  by  a  majority  of  tho 
lirectors,  or  by  members  or  stockholders  holding  at  least  one 
half  of  the  votes.  Such  calls  must  be  in  writing,  and  addressed 
to  the  secretary,  who  must  thereupon  give  notice  of  the  time, 
place,  and  object  of  the  meeting,  and  by  whose  order  it  is 
called.  If  the  secretary  refuse  to  give  the  notice,  or  if  there 
is  none,  the  call  may  be  addressed  directly  to  the  members  or 
stockholders,  and  be  served  as  a  notice,  in  which  case  it  must 
specify  the  time  and  place  of  meeting.  The  notice  must  be 
given'  in  the  manner  provided  in  section  301  of  this  title, 
unless  other  express  provision  has  been  made  therefor  in  the 
by-laws.  In  case  of  remoyal,  the  vacancy  may  be  filled  by 
election  at  the  same  meeting. 

§  311.  Whenever,  from  any  cause,  there  is  no  person  au- 
thorized to  call  or  to  preside  at  a  meeting  of  a  corporation, 
any  justice  of  the  peace  of  the  county  where  such  corporation 
IS  established  may,  on  written  application  of  three  or  more  of 
the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to 
one  of  the  stockholders  or  members,  directing  him  to  call  a 
meeting  of  the  corporation,  by  giving  the  notice  required,  and 
the  justice  may  in  the  same  warrant  direct  such  pereon  to 
preside  at  such  meeting  until  a  clerk  is  chosen  and  qualified, 
if  there  is  uo  other  officer  present  legally  authorized  to  presidt 
ttieieat. 
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§  312.  At  all  elections  or  votes  had  for  any  purpose  there 
mnst  be  a  majority  of  the  subscribed  capital  stock,  or  of  the 
members,  represented,  either  in  pereon  or  by  proxy  in  writ- 
ing .  Every  person  acting  therein,  in  person  or  by  proxy  or 
representative,  must  be  a  member  thereof  or  a  ooud  Jide 
stockholder,  having  stock  in  his  own  name  on  the  stock  books 
of  the  corporation  at  least  ten  days  prior  to  the  election.  Any 
vote  or  election  had  other  than  in  accordance  with  the  pron- 
lions  of  this  article  is  voidable  at  the  instance  of  absent  or  any 
stockholders  or  members,  aur  may  be  set  aside  by  petition  to 
the  District  Court  of  the  connty  where  the  same  was  held. 
Any  regular  or  called  meeting  of  the  stockholders  or  members 
may  adjourn  from  day  to  day,  or  from  time  to  time,  if  for  anv 
>«afiou  there  is  not  present  a  majority  of  the  subscribed  stoel 
or  members,  or  no  election  had — such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  journal  of  proceedings 
of  the  hoard  or" directors.     [In  effect  April  1,  1878.] 

§  313.  The  shares  of  stock  of  an  estate  ot  a  minor,  or  in< 
lane  person,  may  be  represented  by  his  <;uardiaii,  and  of  a 
deceased  person  by  his  executor  or  administrator.  [In  effect 
July  1,  1874.1 

§  314.  If  from  any  cause  an  election  does  not  take  place 
on  the  day  appointed  in  the  by-laws,  it  may  be  held  on  anv 
day  thereafter  as  is  provided  for  in  such  by-laws,  or  to  which 
such  election  may  be  adjourned  or  ordered  by  the  directors. 
If  an  election  has  not  been  held  at  the  appointed  time,  and  no 
adjourned  or  other  meeting  for  the  purpose  has  been  ordered 
by  the  directors,  a  meeting  may  be  called  by  the  stockholders 
••provided  in  section  310  of  this  article. 

§  315j  Upon  the  application  of  any  person  or  body  corpo- 
tate  aggrieved  by  any  election  held  by  any  corporate  body,  the 
District  Court  of  the  district  in  which  such  election  is  held  must 
proceed  forthwith  to  hear  the  allegations  and  proofs  of  the 
parties,  or  otherwise  inquire  into  the  matters  of  complaint,  and 
thereupon  confirm  the  election,  order  a  new  one,  or  direct  such 
other  relief  in  the  premises  as  accords  with  right  and  justice. 
Uponjiling  the  petition ^  and  before  smy  further  proceedings  are 
l\ad  under  this  section,  five  days'  notice  of  the  hearing  must 
be  given,  under  the  direction  of  the  court  or  the  judge  thereof, 
to  the  adverse  party  or  those  to  be  affected  thereby.  [In  effect 
April  1,  1878.] 

§  316.  Any  officer  of  a  corporation  who  wilftilly  gives  • 
-•ertificate,  or  wilfully  makes  an  official  report,  public  notice, 
\W  entry  in  any  of  the  records  or  books  of  the  corponvtion, 
concerning  the  corporation  or  its  business,  which  is  false  in 
tny  material  representation,  shall  be  liable  for  all  the  damages 
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lesulting  therefrom  to  any  person  injared  thereby;  and  if  two 
jr  more  oflficers  unite  or  participate  in  the  commission  of  any 
of  tlio  acts  herein  designated,  they  shall  be  jointly  and  sever- 
ally J.uble.     [In  effect  Jnly  1,  1874.] 

Penal  Code,  §§  568,  564 

^  §  317,  When  all  the  stockholders  or  members  of  a  corpora* 
tion  are  present  at  any  meetmg,  however  called  or  notified, 
mil  sign  a  written  consent  thereto  on  the  record  of  such  meet- 
ing, the  doin<>:.s  of  such  meetinii;  are  as  valid  as  if  aad  at  s 
meeting  legally  called  and  noticed. 

§  318.  The  stockholders  or  members  of  such  corporation, 
when  so  Jissemblod,  may  elect  officers  to  till  all  vacancies  then 
existing,  and  may  act  npon  such  other  business  as  might  law- 
fully be  transacted  at  regular  meetings  of  the  coi-poration. 

§  319.  The  meetings  of  the  stockkoldei-s  and  board  ci 
directors  of  a  corpoi'ation  must  be  held  at  its  office  or  prin- 
cipal place  of  business. 

§  320.  When  no  provision  is  made  in  the  by-laws  for  reg- 
ular meetings  of  the  directors  and  the  mode  of  calling  spe- 
cial meetings,  all  meetings  mnst  be  called  by  special  notice  in 
writing,  to  be  given  to  each  director  by  the  secretary,  on  the 
order  of  the  president,  or  if  there  be  none,  on  the  order  of 
two  directors. 

§  321.  Every  corporation  doing  a  banking  business  in  this 
State  must  keep  in  its  office,  in  a  place  accessible  to  the  stock- 
holders, d'^positoi's,  and  creditors  thereof,  and  for  their  use,  a 
book,  containing  a  list  of  all  stockholders  in  such  corporation, 
and  the  number  of  shares  of  stock  held  by  each ;  and  every 
such  corporation  must  keep  posted  in  its  office,  in  a  conspicu- 
ous place,  accessible  to  the  public  generally,  a  notice,  signed 
by  the  president  or  secretary,  showing :  First,  The  names  of 
the  directors  of  such  corporation.  iSecondy  The  number  and 
value  of  shares  of  stock  held  by  each  director.  The  entries  on 
such  DOOK,  and  such  notice,  shall  be  made  and  posted  within 
twenty-four  hours  after  any  transfer  of  stock,  and  shall  be 
conclusive  evidence  against  each  director  and  stockholder  oi 
the  number  of  shares  of  stock  held  by  each.  The  provisions 
of  this  section  shall  apply  to  all  banking  corporations,  formed 
or  existing  before  twelve  o'clock,  noon,  of  the  day  on  which 
this  Code  took  effect,  as  well  as  to  those  formed  afber  such 
«!ime.     [Approved  January  29, 1876.] 

§  321a.  Every  corporation  that  has  been  or  may  be  created 
under  the  general  laws  of  this  State  mnv  change  its  principal 
place  of  business  from  one  place  to  another  in  the  sam« 
conntv,  or  from  one  city  or  county  to  another  city  or  countj 
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idthin  this  State.  Before  such  change  is  made,  the  consent 
11  writing,  of  the  holders  of  two  thirds  of  the  capital  gtoct 
tintit  be  obtained  and  filed  in  the  offloo  uf  the  corporation 
When  such  consent  is  obtained  and  filed,  notice  of  the  in 
tended  removal  or  change  must  he  published,  at  least  once  a 
week,  for  three  successive  weeks,  in  some  newspaper  published 
In  the  county  wherein  said  principal  place  of  business  is  situ- 
ated, if  there  is  one  published  therein ;  if  not,  in  a  newspaper 
of  an  adjoining  county,  giving  the  name  of  the  county  or  city 
where  it  is  sitnated,  and  that  to  which  it  is  intended  to  remove 
h.     [In  effect  Aprl  3, 1876.] 

CHAPTER  n. 
OOBPOBATB  STOCK. 


ARTICLE   I. 

STOCK  AND   BTOOKHOLDERS. 

taonoir  S22.  Liabilities  of  stockholders.    They  may  be  relMUMd,  whan 

823.  Certificates,  how  and  when  ifisned. 

824.  Transfer  of  shares. 

825.  Transfer  of  shares  held  by  married  women,  &e     IMyidends 

payable  to  married  women. 
326.  Non-resident  stockholders.    Bonds. 
827.  Contract  to  relieve  directors  void. 

§  322.  Each  stockholder  of  a  corporation  is  indiyidnall^ 
and  personally  liable  for  such  portions  of  its  debts  and  liabili- 
ties as  the  amount  of  stock  or  shares  owned  by  him  bears  to 
the  whole  of  the  subscribed  capital  stock  or  shares  of  the  co:^ 
poration,  and  for  a  like  proportion  only  of  each  debt  or  claim 
against  the  corporation.  Any  creditor  of  the  corporation  may 
institute  joint  or  several  actions  against  any  of  its  stock- 
holders, for  the  proportion  of  his  claim  payable  by  each,  and 
in  such  action  the  court  must  ascertain  the  proportion  of  the 
claim  or  debt  for  which  each  defendant  is  liable,  and  a  several 
judgment  must  be  rendered  against  each,  in  conformity  there- 
with. If  any  stockholder  pays  his  proportion  of  any  debt  due 
^m  the  corporation,  incurred  while  he  waa  such  stockholder, 
be  18  relieved  from  any  fiirtber  personal  liability  for  nch  debt, 
Rnd  if  an  action  has  been  brongnt  against  him  upon  such  debt, 
it  shall  be  dismissed,  as  to  him,  upon  his  paying  the  costs,  or 
<uch  proportion  thereof  as  may  be  properly  chargeable  against 
%im.  The  liability  of  each  stockholder  is  determined  by  the 
imonnt  of  stock  or  shares  owned  by  him  at  the  time  the  debt 
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jr  liability  was  incnrred ;  and  such  liability  is  not  released  by  •• 
•ny  subsequent  transfer  of  stock.  The  term  stockholder,  as 
nsed  in  this  section,  shall  apply  not  only  to  such  persons  as 
Appear  by  the  books  of  the  corporation  to  be  such,  but  also 
to  every  equitable  owner  of  stock,  although  the  same  appear 
on  the  books  in  the  name  of  another ;  and  also  to  every  per- 
son who  has  advanced  the  instalments  or  purchase-money  of 
stock  in  the  name  of  a  minor,  so  long  as  the  latter  remain?  a 
minor ;  and  also  to  every  guardian,  or  other  trustee,  who  vol* 
untarily  invests  any  trust  funds  in  the  stock.  Trust  funds  ia 
the  hands  of  a  guardian,  or  trustee,  shall  not  be  liable  undet 
the  provisions  of  this  section,  by  reason  of  any  such  invest- 
ment ;  nor  shall  the  person  for  whose  benefit  the  investment  is 
made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same ;  but  the  responsibility 
of  tne  guardian  or  trustee  making  the  investment  shall  con- 
tinue until  that  period.  Stock  held  as  collateral  security,  oi 
by  a  trustee,  or  m  any  other  representative  capacity,  does  not 
make  the  holder  thereof  a  stockholder  within  the  meaning  ol 
this  section,  except  in  the  cases  above  mentioned,  so  as  to 
charge  him  with  any  proportion  of  the  debts  or  liabilities  of 
the  corporation ;  but  the  pledgor,  or  person  or  estate  repre- 
sented, 18  to  be  deemed  the  stockholder,  as  respects  such  lia- 
bility. In  corporations  having  no  capital  stock,  each  member 
is  individually  and  personally  liable  for  his  proportion  of  its 
debts  and  liabilities,  and  similar  actions  may  be  brought 
against  him,  either  alone  or  jointly  with  other  members,  to 
enforce  such  liability,  as  by  this  section  may  be  brought 
Against  one  or  more  stockholders,  and  similar  judgments  may 
be  tendered.  The  liability  of  each  stockholder  of  a  corpo- 
ration formed  under  the  laws  of  any  other  State  or  Terri- 
tory of  the  United  States,  or  of  any  foreign  country,  and 
doing  business  within  this  State,  shall  be  the  same  as  the  lia- 
bility of  a  stockholder  of  a  corporation  created  under  the 
Constitution  and  laws  of  this  State.  [Approved  March  15, 
87G.] 
58  Cal.  880. 

§  323.  All  corporations  for  profit  must  issue  certificates 
for  stock  when  fully  paid  up,  signed  by  the  president  and  sec- 
retary, and  may  provide,  in  their  by-laws,  for  issuing  ceiiifi 
eates  prior  to  the  full  payment,  under  such  restrictions  and  foi 
inch  purposes  as  their  by-laws  may  provide. 

§  824.  Whenever  the  capital  stock  of  any  corporation  it 

•livided  into  shares,  and  certificates  therefor  are  issued,  sucb 

Hares  of  stock  are  personal  propertv,  and  may  be  transferred 
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by  indorsement  by  the  signature  of  the  proprietor,  or  his  attw- 
ney  or  legal  representative,  and  delivery  of  the  certificate ;  bat 
Buch  transfer  is  not  valid,  except  between  the  parties  thereto, 
autil  the  same  is  so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  and  to  whom  trans- 
ferred, the  number  or  designation  of  the  shares,  and  the  date 
of  the  transfer. 

63  Cal.  431.    See  act  taxing  transfer  of  shares,  following  §  471,  p.  Ti  #• 

58  Cal.  426,  600. 

§  325.  Shares  of  stock  in  corporations  held  or  o^ued  by 
a  married  woman  may  be  transferred  by  her,  her  a^ent,  or 
attorney,  without  the  signature  of  her  husband,  in  the  same 
manner  as  if  such  married  woman  wei'c  a  /erne  sole.  All 
dividends  payable  upon  any  shares  of  stock  of  a  corporation 
held  by  a  manicd  woman  may  be  paid  to  such  married 
woman,  her  agent  or  attorney,  in  the  same  manner  as  if  she 
were  unmarried,  and  it  is  not  necessary  for  her  husband  to 
join  in  a  receipt  therefor ;  and  any  proxy  or  power  given  by 
a  married  woman,  touching  any  shares  of  stock  of  any  cor- 
poration owned  by  her,  is  valid  and  binding  without  the  sig- 
nature of  her  husband,  the  same  as  if  she  were  uu'^arried. 

§  326.  When  the  shares  of  stock  in  a  corporation  are  o^ned 
by  parties  residing  out  of  the  State,  the  president,  secretary, 
or  directors  of  the  corporation,  before  entering  any  transfer 
of  the  shares  on  its  books,  or  issuing  a  certificate  therefor  to 
the  transferee,  may  require  from  the  attorney  or  agent  of  the 
non-resident  owner,  or  from  the  person  claiming  under  the 
transfer,  an  affidavit  or  other  evidence  that  the  non-resident 
owner  was  alive  at  the  oate  of  the  transfer,  and  if  such  affi- 
davit or  other  satisfactory  evidence  be  not  furnished,  may  re- 
quire from  the  attorney,  a^ent,  or  claimant,  a  bond  of  indem- 
nity, with  two  sureties,  satisfactory  to  the  officers  of  the  cor- 
poration, or,  if  not  so  satisfactory,  then  one  approved  by  a 
judge  of  the  Superior  Court  of  the  county  in  which  the  prin- 
cipal office  of  the  corporation  is  situjited,  conditioned  to  pro- 
tect the  corporation  against  any  liability  to  the  legal  represen- 
tiiiives  of  the  owner  of  the  shares,  in  case  of  his  or  her  death 
before  the  transfer  ;  and  if  such  affidavit  or  other  evidence  or 
bond  be  not  furnished  when  required,  as  herein  provided, 
neither  the  corporation,  nor  any  officer  thereof,  shall  be  liable 
Cor  refusing  to  enter  the  transfer  on  the  books  of  the  corpora- 
tion.    [In  effect  February  16,  1883.] 

68  Cal.  426. 

§  327*  Any  contract  or  contracts,  verbal  or  written,  here- 
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Itfter  made,  wnerebj  it  is  sought  directly  or  indirectlj  to  n> 
lieve  any  director  or  trustee  of  any  corporation  or  joint  stock 
association  from  any  liability  imposed  by  section  three  of  ar« 
tide  twelve  of  the  Constitution  of  California,  are  hereby  de« 
'blared  to  be  and  shall  be  null  and  void.     [In  effect  April  12, 

ARTICLE  n. 

ASSESSMENTS  OF  STOCK. 

Bimoir  381.  Directors  may  levy  assessmeniB. 
832.  Limitation.    How  levied. 

838.  Levy  of  assessment.    Old  assessment  remainiiig  wnpiJtfi 
834.  What  order  shall  contain. 
335.  Notice  of  assessment.    Form. 

836.  Publication  and  service. 

837.  Delinquent  notice.    Form 
338.  Contents  of  notice. 

389.  How  published. 

840.  Jurisdiction  acquired,  how. 

841.  Sale  to  be  by  public  auction. 

842.  Highest  bidder  to  be  the  purchaser. 

343.  In  default  of  bidders,  corporation  may  purchase 
844.  Disposition  of  stock  purchased  by  corporation. 
846.  Extension  of  time  of  delinquent  sale. 

846.  Assessments  shall  not  be  invalidated. 

847.  Action  for  recovery  of  stock,  and  limitation  thereof. 

848.  Affidavits  of  publication.    Affidavits  of  sale.    To  be  filed. 

849.  Waiver  of  sale.    Action  to  recover  assessment. 

§  331.  The  directors  of  any  corporation  formed  or  existine 
ander  the  laws  of  this  State,  after  one  fourth  of  its  capita] 
stock  has  been  subscribed,  may,  for  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying  debts,  levy  and  collect 
assessments  upon  the  subscribed  capital  stock  thereof,  in  the 
mamier  and  form,  and  to  the  extent  provided  herein.  [In 
effect  July  1,  1874.] 

§  33 2«  No  one  assessment  must  exceed  ten  per  cent,  of  the 
imount  of  the  capital  stock  named  in  the  articles  of  incorpora- 
tion, except  in  tne  cases  in  this  section  otherwise  provided 
for,  as  follows : 

1.  If  the  whole  capital  of  a  corporation  has  not  been  paid 
up,  and  the  corporation  is  unable  to  meet  its  liabilities  or  to 
satisfy  the  claims  of  its  creditors,  the  assessment  may  be  for 
the  full  amount  unpaid  upon  the  capital  stock ;  or  if  a  lesi 
tmount  is  sufficient,  then  it  may  be  for  such  a  percentage  ai 
▼ill  raise  that  amoimC , 


2.  Tbe  directors  of  railroad  corporatitina  ma 
tapttal  stock  in  iniitalinenM  of  ntt  moie  tiian  [ 
per  month,  unlesa  in  Che  articles  of  incorporatioi 
iris«  provided : 

3,  The  dire. 

jeem  proper. 

I  §  333.  No  afaessment  innBt  lie  levied  while  any  portion  of 

a  preWoua  oua  reinaios  impiiiil,  unless  : 

1.  Tbe  power  of  the  corporation  has  been  fxeruiaed  id  ac- 
corilance  wibh  the  provisions  of  this  article  for  the  purport  of 
Eollecting  such  previous  asseagineiit ; 

2.  The  colleccioQ  of  the  previous  assessment  has  been  er. 

3.  The  ftsscssment  falls  within  the  pTovisions  of  eliher  tht 
first,  socond,  or  tbiid  sulidiviaion  of  section  332. 

§  334.  Every  onler  levyini'  an  assessment  must  ajicclfy  Ibe 

I'        Kmount  thereof,  when,  to  whom,  and  wlieie  payable;  lix  a 

I  day,  subacquent  to  the  full  term  of  publication  of  the  assess- 

I  mentuotie«,on  which  the  unpaid  HSfieaaments  shall  be  dtliu- 

qni'Dt,  not  less  than  thirty  nor  more  than  sixty  days  from  the 

bmo  of  making  the  order  levying  the  assessment;  and  a  day 

for  the  sale  of  delinquent  stock,  not  less  tlian  lifleen  tior  mora 

than  sixty  days  from  (he  day  the  stock  is  declared  delin- 

1 

(Ilaine  of  corporalion  in  fult.  Location  of  principal  place  of 
luainess.)  Notice  is  hereby  given,  that  at  a  meeting  of  tlia 
direclore,  held  on  the  (date|,  an  Bssessmeiit  of  (amount)  per  share 
was  levied  upon  the  capital  stock  of  the  corporation,  payable 
(when,  to  whom,  and  where).  Any  stock  upon  which  this  OBsess- 
meut  shall  remain  unpaid  on  the  (day  fixed)  will  be  delinqueDt 
■od  advertised  for  sale  at  public  auction,  and,  unless  payment  ii 
Dude  before,  will  be  sold  a.i  the  (day  appoinled),  to  pay  the  delin- 
(uent  assessment,  togethei  with  costs  of  advertising  and  expensei 

(Signature  of  secretar}-,  with  locaUon  of  office.) 
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through  the  mail,  addressed  to  each  stockholder  at  his  place  of 
residence,  if  known,  and  if  not  known,  at  the  place  where  the 
principal  office  of  the  corporation  is  situated,  and  be  published 
ouce  a  week,  for  four  successive  weeks,  in  some  newspaper  oi 
general  circulation  and  devoted  to  the  publication  of  general 
Dews,  published  at  the  place  designated  in  the  articles  of  in- 
corporation as  the  principal  place  of  business,  and  also  in  some 
news])aper  published  in  the  county  in  which  the  works  of  the 
corporation  are  situated,  if  a  paper  be  published  therein.  If 
the  works  of  the  coi'poration  are  not  within  a  State  or  Terri- 
tory of  the  United  States,  publication  in  a  paper  of  the  place 
where  they  are  situated  is  not  necessary.  If  there  be  no 
newspaper  published  at  the  place  designated  as  the  principal 
place  of  business  of  the  corporation,  then  the  publication  must 
be  made  in  some  other  newspaper  of  the  county,  if  there  be 
one,  and  if  there  be  none,  then  in  a  newspaper  published  in  an 
adjoining  county.     [In  effect  July  1,  1874. J 

§  337.  If  any  portion  of  the  assessment  mentioned  in  the 
notice  remains  unpaid  on  the  day  specified  therein  for  declar- 
ing the  stock  delinquent,  the  secretary  must,  unless  otherwise 
ordered  by  the  board  of  directors,  cause  to  be  published  in  the 
same  papers  in  which  the  notice  hereinbefore  provided  for 
shall  have  been  published,  a  notice  substantially  in  the  follow 
ing  foim : 

(Name  in  full.  Location  of  principal  place  of  business.)  No^ 
MCE.  —  There  is  delinquent  upon  the  following  described  sto<?|c, 
vn  account  of  assessment  levied  on  the  (date),  (and  assessment^ 
evied  previous  thereto,  if  any),  the  several  amounts  set  opposite 
the  names  of  the  respective  shareholders,  as  follows:  (Names, 
number  of  certHicate,  number  of  sharers,  amount.)  And  in  ac- 
cordance with  law  (and  an  order  of  the  board  of  directors,  made 
on  the  [date],  if  any  such  order  shall  have  been  made),  so  many 
shares  of  each  parcel  of  such  stock  as  may  be  necessary,  will  l)e 
Bold,  at  the  (particular  place),  on  the  (date),  at  (the  hour)  of  such 
day,  to  pay  aelinquent  assessments  thereon,  together  with  costs  of 
alvertismg  and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office. ) 

§  338.  The  notice  must  specify  every  certificate  of  stock, 
the  number  of  shares  it  represents,  and  the  amount  due 
thereon,  except  where  certificates  may  not  have  been  issued  tc 
^rties  entitled  thereto,  in  which  case  the  number  of  sharet 
%nd  amount  due  thereon,  together  with  the  fact  that  the  certi 
^cates  for  such  shares  have  not  been  issued,  must  be  stated. 


c«.  S§  339-34S 

5  S39.  Tlie  Dotke,  wh^n  publiHhed  in  a  diiily  paper,  must 
be  publiahed  for  ttn  (Ihjb,  excluding  SundavB  and  holidnyi, 
previous  to  ths  daj  of  Bale.  When  published  in  a  weekly 
paper,  it  mnst  be  published  in  each  issue  for  two  weeks  pre- 
floua  to  the  day  of  sale.  The  iirat  publicatiou  of  aU  doliu- 
quent  eales  must  be  at  least  fifteen  days  jirvir  to  ibe  day  ol 

§  340.  By  the  publication  of  tlic  notice,  the  corporation 
acquires  Jurisiliction  to  sell  aud  convey  a  perft'cl  (itle  to  all  ol 
Ihe  stock  deaciibed  in  the  notice  of  sale  upon  which  miy  por- 
tion of  the  assessment  oc  costs  of  adTertising  remnins  unpaid 
ftt  the  hoor  appointed  for  iho  sale,  but  must  sell  no  rauro  of 
such  stock  than  is  necessary  to  pay  the  assessments  due  and 
coau  of  sale. 

5  341.  On  the  day,  at  the  place,  and  at  the  time  appointed 
in  Che  notice  of  Kale,  the  socntary  must,  unless  otherwise  or- 
dered by  the  directoi's,  sell  or  cause  to  be  sohl  at  public  auc- 
tion, to  the  highest  bidder  for  cash,  so  many  tlinrcs  of  eac^b 
parcel  of  the  described  stock  as  tniiy  b«  necessary  to  pay  the 
MBBBBment  and  charges  thci-cuu,  according  to  the  terms  ot 
sale ;  if  payment  is  made  before  the  time  fixed  for  sale,  the 
j»rlj  ijayinK  is  only  required  to  pay  the  aetual  cort  oI  adver- 
tidng,  in  addition  to  the  asi^essmeiit. 

§  342.  The  person  ofCering  at  such  sale  to  pa^  (he  assess- 
ment and  costs  for  the  smallest  number  of  sbarvj^  or  fraction 
of  a  share  ia  the  highest  bidder,  anil  the  siook  iiurcliased  must 
bo  tranalferred  U>  him  on  the  stock  hooks  of  the  corporation, 
Ml  payment  of  the  assessment  and  co^ts, 

§  343.  If,  at  the  sale  of  stock,  no  hidd.'ir  olTets  the  amount 
of  the  assebsments  am!  costs  and  charges  due,  the  same  may 
be  bid  in  and  pnrehased  hy  the  corporation,  through  the  sec- 
retary, piesident,  or  any  director  thereof,  at  the  amount  td 
Ihe  assessments,  costs,  and  chai^<^  dne  ;  and  the  amount  of 
the  assessments,  costs,  and  charges  must  be  credited  as  paid  in 
full  on  the  books  of  the  corjioration,  and  entry  of  the  transfer 
)f  the  stock  to  the  corporation  must  be  maile  on  the  booki 
thereof.  While  the  stock  remains  the  projierty  of  the  corpo- 
ration it  is  not  assessable,  nor  must  any  dividends  l-e  declnred 
(hereon ;  but  all  assessments  and  dividends  most  he  appor 
tioiied  upon  ths  stock  held  by  th«  stockholders  of  the  corpo- 
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§  344.  All  purchases  of  its  own  stock  made  by  any  corpo> 
raticj?  vest  the  legal  title  to  the  same  in  the  corporation ;  and 
the  stock  so  purchased  is  held  subject  to  the  control  of  the 
gtockholders,  who  may  make  such  disposition  of  the  same  aa 
they  deem  fit,  in  accordance  with  the  by-laws  of  the  corpora* 
tion  or  vote  of  a  majority  of  all  the  remaining  shares.  When- 
ever any  portion  of  the  capital  stock  of  a  corporation  is  held 
by  the  corporation  by  purchase,  a  majority  or  the  remaining 
shares  is  a  majority  of  the  stock  for  all  purposes  of  election,  ot 
voting  on  any  question  at  a  stockholders'  meeting. 
67  Cal.  398. 

§  345.  The  dates  fixed  in  any  notice  of  assessment  or  no- 
tice of  delinquent  sale,  published  according  to  the  provisions 
hereof,  may  be  extended  from  time  to  time  for  not  more  than 
thirty  days,  by  order  of  the  directors,  entered  on  the  records 
of  the  corporation ;  but  no  order  extending  the  time  for  the 
performance  of  any  act  specified  in  any  notice  is  effectual  un- 
less notice  of  such  extension  or  postponement  is  appended  to 
and  published  with  the  notice  to  which  the  order  relates. 

§  346.  No  assessment  is  invalidated  by  a  failure  to  make 
publication  of  the  notices  hereinbefore  provideci  for,  nor  by 
tlie  non-performance  of  any  act  required  in  order  to  enforce 
the  payment  of  the  same  ;  but  in  case  of  any  substantial  error 
or  omission  in  the  course  of  proceedings  for  collection,  all  pre- 
vious ])roceedings,  except  the  levying  of  the  assessment,  are 
void,  and  publication  must  be  begun  anew. 

§  347.  No  action  must  be  sustained  to  recover  stock  iold 
for  delinquent  assessments,  upon  the  ground  of  iiTegularity 
in  the  assessment,  irregularity  or  defect  of  the  notice  of  sale, 
or  defect  or  irregularity  in  the  sale,  unless  the  party  seeking 
w  maintain  such  action  first  pays  or  tenders  to  the  corpora- 
tion, or  the  party  holding  the  stock  sold,  the  sum  for  which 
the  same  was  sold,  together  with  all  subsequent  assessments 
which  may  have  been  paid  thereon  and  interest  on  such  sums 
from  the  time  they  were  paid ;  and  no  such  action  must  be 
tiustained  unless  the  same  is  commenced  by  the  filing  of  a 
tomplaint  and  the  issuing  of  a  summons  thereon  within  six 
months  after  such  sale  was  made. 

§  348.  The  publication  of  notice  required  by  this  article 
may  be  proved  by  the  affidavit  of  the  printer,  foreman,  ot 
principal  clerk  of  the  newspaper  in  which  the  same  was  pub 
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Hshed ;  and  the  affidavit  of  the  secretary  or  auctioneer  ia 
primd  facie  evidence  of  the  time  and  place  of  sale,  of  the 
quantity  and  particular  description  of  the  stock  sold,  and  to 
whom,  and  for  what  price,  and  of  the  fact  of  the  purchase 
monej  being  paid.  The  affidavits  must  be  filed  in  the  office 
of  the  corporation,  and  copies  of  the  same,  certified  bj  the 
secretary  thereof,  aie  prima  facie  evidence  of  the  facts  therein 
stated.  Certificates,  signed  bj  the  secretary,  and  nnder  the 
seal  of  the  corporation,  are  prima  facte  evidence  of  the  con* 
tants  thereof.     [In  efiect  J  4y  1, 1874.] 

§  849.  On  the  day  specilied  for  declaring  the  stock  delin- 
qnent,  or  at  any  time  subsequent  thereto  and  before  the  tale 
of  the  delinquent  stock,  the  board  of  directors  ma;^  elect  to 
waive  fui-ther  proceedings  under  this  chapter  for  the  collec- 
tion of  delinquent  assessments,  or  any  part  or  portion  thereof, 
and  may  elect  to  proceed  by  action  to  recover  the  amount  of 
the  assessment  and  the  costs  and  expenses  already  incnrred, 
or  any  part  or  portion  thereof. 
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ARTICLE  I. 
OENEBAL  POWBBS. 

UonoH  354.  Powers  of  corporations. 

855.  Limitation  of  powers. 

856.  Banking  expressly  prohibited. 

857.  Misnomer  docs  not  inyalidate  instrument. 

858.  Corporation  to  organise  witliin  one  year. 

859.  Increasing  and  diminishing  capital  stock,  how. 

800.  Corporations  may  acquire  real  property,  and  how  mOAh- 
Ml.  Consolidation  of  mining  corporations. 

862.  Amendment  of  articles  or  certificate  of  incorporation. 
363.  Power  to  hold  real  estate. 

863.  Erroneous  filing  of  articles  of  incorporation. 

§  354.  Every  corporation,  as  such,  has  ]>owcr  : 
1 .  Qf  succession,  by  its  corporate  name,  for  the  period  lim- 
ited ;  and  when  no  period  is  limited,  perpetually  ; 
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2.  To  sne  and  be  sued,  in  any  court ; 

3.  To  make  and  nse  a  common  seal,  and  alter  the  same  al 
pleasure ; 

4.  To  purchase,  hold,  and  convey  such  real  and  persona, 
estate  as  the  purposes  of  the  corporation  may  require,  not  ex- 
(leeding  the  amount  limited  in  this  part ; 

5.  To  appoint  such  subordinate  officers  or  agents  as  the 
business  of  the  corporation  may  reqaire,  and  to  allow  them 
■uitable  compensation ; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 
for  the  management  of  its  property,  the  regulation  of  ita 
affairs,  and  for  the  transfer  oi^ its  stock ; 

7.  To  admit  stockholders  or  members,  and  to  sell  theii 
stock  or  shares  for  the  payment  of  assessments  or  instal- 
ments; 

8.  To  enter  into  any  obligations  or  contracts  essential  to  the 
transaction  of  its  ordinary  alEarrs,  or  for  the  purposes  of  the 
corporation. 

52  Cal.  59  ;  56  Cal.  63. 

§  355.  In  addition  to  the  powers  enumerated  in  the  pre- 
ceding section,  and  to  those  expressly  given  in  that  title  of 
this  part  under  which  it  is  incorporated,  no  corporation  shall 
possess  or  exercise  any  corporate  powers,  except  such  as  are 
necessary  to '  the  exercise  of  the  powers  so  enumerated  and 
given. 

§  356.  No  corporation  shall  create  or  issue  bills,  notes,  or 
other  evidences  of  debt,  upon  loans  or  otherwise,  for  circula- 
tion as  money. 

Issuing  or  circulating  paper  money,  except  as  authorised  by  the  United 
States,  punished  by  Penal  Cod<>,^  §  648. 

§  357.  The  misnomer  of  a  corporation  in  any  written  in- 
Btriin.cnt  does  not  invalidate  the  instrument,  if  it  can  be  rea- 
Bonably  ascertained  from  it  what  corporation  is  intended. 

§  358.  If  a  corporation  does  not  orgniiize  and  commence 
the  transaction  of  its  business  or  the  construction  of  its  works 
within  one  year  from  the  date  of  its  incoi-pomtion,  its  corpo- 
rate powers  cease.  The  due  incorporation  of  any  company, 
claiming  in  good  faith  to  be  a  corporation  under  this  part, 
and  doing  business  as  such,  or  its  right  to  exercise  corporate 
powers,  shall  not  be  inquired  into,  collaterally,  in  any  private 
nit  to  which  such  de  facto  corporation  may  be  a  party  ;  bul 

ch  inquiry  may  be  had  at  the  »uit  of  the  State  on  infotra» 

)n  of  tlie  attorney  geuci'al. 
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§  359.  No  corporation  shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  actually  received,  and 
all  fictitious  increase  of  stock  or  indebtedness  is  void.    Every 
corporation  may  increase  or  diminish  its  capital  stock,  create 
or  increase  its  bonded  indebtedness,  subject  to  the  foregoing 
provision.    The  capital  stock  of  a  corporation  may  be  in- 
creased or  diminished  at  a  meeting  of  the  stockholders  by  a 
vote   representing  at  least  two  thirds  of  the  capital  stock. 
Such  meeting  must  be  called  by  the  Board  of  Directors,  and 
notice  must  be  given  by  publication  in  a  newspaper  pul>lished 
in  the  county  where  the  principal  place  of  I)usine88  of  such 
corporation  is  located,  or  if  there  be  none  published  in  said 
county,  then  in  a  newspaper  published  in  an  adjoining  county, 
such  paper  to  be  designated  bv  ihe  Board  of  l)irectors  in  the 
order  calling  the  meeting,  which  order  must  be  made  at  least 
one  month  before  the  publication  begins.     The  notice  must 
specify  the  object  of  the  meeting,  and  the  amount  to  which  it 
is  proposed  to  increase  or  dimiuisli  the  capital  stock,  the  time 
and  place  of  holding  the  meeting,  which  latter  must  be  at  the 
principal   place  of  business  of  the  corporation,  and  at  the 
building  where  the  Board  of  Directors  usually  meet.    The 
notice  herein  provided  must  be  published  at  least  once  a  week 
for  at  least  sixty  days.    The  capital  stock  cannot  be  diminished 
to  an  amount  less  than  the  indebtedness  of  the  corporation. 
The  bonded  indebtedness  of  a  corporation  may  be  created  or 
increased  by  a  vote  of  the  stockholders  representing  at  least 
two  thirds  of  the  entire  capital  stock  at  a  meeting  called  by 
the  Board  of  Directors,  and  after  notice  of  the  time  and  place 
of  the  meeting,  published  in  the  same  manner  nud  for  the  time 
above  prescribed,  which  notice  shall   state    the  amount  of 
bonded  indebtedness  which  it  is  proposed  to  create,  or  the 
amount  to  which  it  is  proposed  to  increase  such  indebtedness, 
and  shall  in  all  other  respects  contain  the  same  matters  as  are 
above  provided  and  set  forth  in  tlie  notice  of  a  meeting  to  in- 
crease or  diminish  the  capital  stock.     In  addition  to  the  notice 
by  publication,  the  secretary  of  the  corporation  shall  also  ad- 
dress a  notice  to  each  of  the  stockholders  at  his  place  of  resi- 
dence, if  known,  and  if  not  known  then  at  the  place  of  busi- 
ness of  the  corporation,  which  notice  shall  be  mailed  to  the 
stockholders  at  least  sixty  days  before  the  day  appointed  for 
such  meeting ;  and  upon  such  increase  or  diminution  of  the 
capital  stock  or  creation  or  increase  of  bonded  indebtedness 
being  made  as  herein  provided,  a  certificate  must  be  signed  by 
the  chairman  and  secretary  of  the  meeting  and  a  majority  of 
the  Directors,  showing  a  compliance  with  the  requirements  of 
this  flection  the  amount  to  which   ihe  capital  stock  has  been 
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increased  or  diminished,  or  the  amount  of  the  bonded  indebt- 
^edness  created  or  to  which  the  bonded  indebtedness  may  have 
been  increased,  the  amount  of  stock  represented  at  the  meet- 
ing, and  the  whole  vote  by  which  the  object  was  accomplished. 
The  certificate  must  be  tiled  in  the  office  of  the  Clerk  of  the 
county  where  the  original  articles  of  incorporation  are  filed, 
and  a  certified  copy  thereof  in  the  office  of  the  Secretary  of 
State  ;  and  thereupon  the  capital  stock  shall  be  so  increased 
or  diminished,  or  the  bonded  indebtedness  may  be  created  or 
increased  accordingly.  When  the  by-laws  of  the  corporation 
prescribe  the  paper  in  which  notice  of  meetings  are  to  be  puK 
iished,  the  notices  herein  provided  for  shall  be  published  in 
such  paper  unless  publication  thereof  shall  have  ceased.  (Ap- 
proved March  19,  1889.] 

§  360.  ^o  corporation  shall  acquire  or  bold  any  more 
real  property  than  may  be  reasonably  necessary  for  the 
transaction  of  its  business,  or  the  construction  of  its  works, 
except  as  otherwise  specially  provided.  A  corporation  may 
icquire  real  property,  as  provided  in  Title  VII.,  Part  Ul., 
Code  of  Civil  Procedure,  when  needed  for  any  of  the  uses  and 

Purposes  mentioned  in  said  title   [§§  1237-1263].     [In  effect 
uly  1,  1874.] 

§  361.  It  shall  be  lawful  for  two  oi  more  corporations 
formed,  or  that  may  hereafter  be  formed,  inder  the  laws  o^ 
this  State,  for  mining  purposes,  which  own  or  possess  mining 
claims  or  lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts,  property, 
assets,  and  franchises,  in  such  manner  and  upon  such  terms 
as  may  be  agreed  upon  by  the  respective  boards  of  directors 
or  trustees  of  snch  companies  so  desiring  to  consolidate  their 
interests ;  but  no  such  consolidation  shidl  take  place  without 
the  written  consent  of  the  stockholders  representing  two 
thirds  of  the  capital  stock  of  each  company,  and  no  such  con- 
solidation shall,  in  any  way,  relieve  such  companies,  or  the 
stockholders  thereof,  from  any  and  all  just  liabilities ;  and  in 
case  of  such  consolidation,  due  notice  of  the  same  shall  be 
given,  by  advertising,  for  one  month,  in  at  least  one  news- 
paper in  the  county  and  State  where  the  said  mining  prop- 
erty is  situated,  if  there  be  one  published  therein,  and  also  in 
one  newspaper  published  in  the  county,  or  city  and  county, 
where  the  principal  place  of  business  of  any  of  said  companies 
shall  be.  And  when  the  said  consolidation  is  completed,  a 
certificate  thereof,  containing  the  manner  and  terms  of  said 
consolidation,  shall  be  filed  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  original  certificate  of  incorporation 
'>f  any  of  said  companies  shall  be  filed,  and  a  copy  thereof 
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shall  be  filed  in  the  office  of  the  secretary  of  state ;  such  cer- 
tificate shall  be  signed  by  a  majority  of  each  board  of  trustees 
or  directors  of  the  original  companies,  and  it  shall  be  their 
duty  to  call,  within  thirty  days  after  the  filing  of  such  certifi- 
cate, and  after  at  least  ten  days'  public  notice,  a  meeting  of 
the  stockholders  of  all  of  said  companies  so  consolidated,  to 
elect  a  board  of  trustees  or  directors  for  the  consolidated  com- 
pany, for  the  year  thence  next  ensuing.  The  said  certificate 
Bhall  also  contain  all  the  requirements  prescribed  by  section 
two  hundred  and  ninety  of  said  Civil  Code. 

This  act  shall  apply  to  all  corporations  formed  under  the 
^aws  of  this  State,  whether  formed  under  the  said  Civil  Code 
9T  prior  thereto.     [In  effect  March  20,  1876.] 

§  362.  Any  corporation  may  amend  its  articles  of  associa- 
tion or  certificate  of  incorporation  by  a  majority  vote  of  its 
Board  of  Directors  or  Trustees,  and  by  a  vote  or  written  nssent 
of  the  stockholders,  representing  at  least  two-thirds  of  the  cap- 
ital stock  of  such  corporation  ;  and  a  copy  of  the  said  articles 
of  association  or  certificate  of  incorporation,  as  thus  amended, 
duly  certified  to  l>e  correct  by  the  rresident  and  Secretary  of 
the  Board  of  Directors  or  Trustees  of  such  incorporation,  shall 
be  filed  in  the  office  or  offices  where  the  ori^'iiial  or  certificates 
of  incorporation  are  required  by  this  Code  to  be  filed ;  and 
from  the  time  of  so  filing  such  copy  of  the  amended  articles 
of  association  or  certificate  of  incorporation,  snch  corporation 
shall  have  the  same  powers,  and  it  and  the  stockholders  thereof 
shall  thereafter  be  subject  to  the  same  liabilities  as  if  snch 
amendment  had  been  embraced  in  the  original  articles  or  cer- 
tificate of  incorporation ;  provided,  that  the  time  of  the  exist- 
ence of  such  corporation  shall  not  be  by  such  amendment  ex- 
tended beyond  the  time  fixed  in  the  original  articles  or  certifi- 
cate of  incorporation ;  provided  further,  that  such  original  and 
amended  articles  or  certificate  of  incorporation  shall  together 
contain  all  the  matters  and  things  required  under  which  the 
original  articles  of  association  or  certificate  of  incorporation 
were  executed  and  filed ;  and,  provided  further,  that  nothing 
herein  contained  shall  be  construed  to  cure  or  amend  any  de- 
fect existing  in  any  original  certificate  of  incorporation  here- 
tofore filed,  by  reason  that  such  certificate  does  not  set  forth 
the  matters  required  to  make  the  same  valid  as  a  certificate  of 
incorporation  at  the  time  of  its  filing ;  and  also  provided,  that 
if  the  assent  of  two  thirds  of  the  stockholders  to  such  amend- 
ment has  not  been  obtained,  that  a  notice  of  the  intention  to 
make  the  amendment  shall  first  be  advertised  for  thirty  (30) 
days  in  some  newspaper  published  in  the  town  or  county,  or 
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city  and  county,  in  which  the  principal  place  of  business  of  the 
association  or  corporation  is  located,  before  the  filing  of  the 
proposed  amendment ;  and,  provided  also,  that  nothing  in  this 
section  shall  be  construed  to  authorize  any  corporation  to  di- 
minish its  capital  stock.     [Approved  March  12,  1885] 

§  363.  By  a  unanimous  vote  of  all  the  Directors  at  any 
regular  meeting,  any  corporation  existing  or  hereafter  to  be 
formed  under  the  laws  of  this  State  may  acquire  and  hold  the 
lots  and  building  on  and  in  which  its  business  is  carried  on, 
and  may  improve  the  same  to  any  extent  required  for  the  con- 
venient transaction  of  its  business.     [In  effect  March  5,  1889.] 

§  363.  When  articles  of  incorporation  have  been  pre- 
pared, subscribed,  and  executed  in  accordance  with  the  pro- 
visions of  sections  two  hundred  and  ninety  and  two  hundred 
and  ninety-two  of  the  Civil  Code,  and  such  original  articles 
filed  by  error  or  inadvertence  with  the  clerk  of  a  county  other 
than  that  named  in  the  articles  of  incorporation  as  the  county 
in  which  the  principal  place  of  business  is  to  be  transacted, 
and  the  Secretary  of  State  shall  have  issued  a  certificate  of  in- 
corporation based  on  a  certified  copy  of  such  original  articles 
of  incorporation,  any  stockholder  or  director  of  such  corpora- 
tion may  petition  the  Superior  Court  of  the  county  in  which 
said  original  articles  of  incorporation  were  filed  for  an  order 
to  withdraw  such  original  articles  of  incorporation,  and  file  in 
place  thereof  a  certified  copy  of  the  copy  thereof  on  file  in  the 
oflice  of  the  Secretary  of  State.  Such  petition  must  be  veri- 
fied, and  must  state  clearly  the  facts,  showing  that  such  aiti- 
cles  of  incorporation  were  filed  by  inadvertence  and  mistake ; 
and  notice  of  the  hearing  of  said  petition  must  be  given  for  at 
least  ten  days  before  the  day  of  hearing,  by  publication  in  a 
newspaper  published  in  the  county  where  such  petition  is  filed. 
Upon  the  day  set  for  hearing  the  petition  the  Superior  Court 
may  grant  an  order  allowing  such  original  articles  of  incorpo- 
ration  to  be  withdrawn,  and  a  certified  copy  of  the  copy  in  the 
office  of  the  Secretary  of  State  in  the  place  thereof  filed ;  and 
the  original  articles  of  incorporation  must  be  filed  within  ten 
days  thereafter  in  the  county  in  which  the  principal  place  of 
business  is  to  be  transacted,  as  stated  in  sucn  articles  of  incor- 
poration, and  a  certified  copy  of  the  order  allowing  such  ac- 
tion must  be  filed  with  the  certified  copy  in  the  office  of  the 
Secretary  of  State,  after  which  said  corporation  shall  be  en- 
titled to  all  rights  and  privileges  of  a  private  corporation,  and 
the  title  to  any  property  it  may  have  previously  acquired 
shall  not  be  affected  by  reason  of  the  failure  to  file  the  origi- 
nal articles  of  incorporation  in  the  first  instance.  [In  effect 
-*'^ch  19,  1889.] 
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ABTIGLE  n. 

RB0OBD8. 

BMUOfK  877.  Beooidc — of  what,  and  how  kept. 

878L  Other  reoords  to  be  kept  by  oorporationi  for  profit,  trnti 
others. 

{  877.  All  corporations  for  profit  are  required  to  keep  a 
record  of  all  their  business  transactional;  a  journal  of  all 
meetings  of  their  directors,  members,  or  stockholders,  with 
the  time  and  place  of  holding  the  same,  whether  regular  or 
special,  and  if  special,  its  object,  how  authorized,  and  the  no* 
tice  thereof  given.  The  record  must  embrace  every  act  done 
or  ordered  to  be  done ;  who  were  present,  and  who  absent ; 
and,  if  requested  by  any  director,  member,  or  stockholder,  the 
time  shall  be  noted  when  he  entered  the  meeting  or  obtained 
leave  of  absence  therefrom.  On  a  similar  request,  the  aye? 
and  noes  must  be  taken  on  any  proposition,  and  a  recorc 
thereof  made.  On  similar  request,  the  protest  of  any  director, 
member,  or  stockholder,  to  any  action  or  proposed  action, 
must  be  entered  in  full  —  all  such  records  to  be  open  to  the 
inspection  of  any  director,  member,  stockholder,  or  creditor  of 
the  corporation. 

8ee  Penal  Code,  §§  666,  669. 

§  378.  In  addition  to  the  records  required  to  be  kept  by 
the  preceding  section,  corporations  for  profit  must  keep  a 
book,  to  be  known  as  the  "  Stock  and  Transfer  Book,"  in 
which  must  be  kept  a  record  of  all  stock ;  the  names  of  the 
stockholders,  or  members,  alphabetically  arranged;  instal- 
ments paid  or  unpaid ;  assessments  levied  and  paid  or  un- 
paid; a  statement  of  every  alienation,  sale,  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to  whom  ;  and  all 
snch  other  records  as  the  by-laws  prescribe.  Corporations 
for  religious  and  benevolent  pur]X).ses  must  provide  in  their 
by-laws  for  such  records  to  be  kept  as  may  be  necessary. 
Such  Stock  and  Transfer  Book  must  be  kept  open  to  the  in- 
itpection  of  any  stockholder,  uiembcr,  or  creditor. 

See  Penal  Code,  §§  565, 569. 

See  Act  of  April  1, 1876,  CoQceming  Statements  by  Banks  and  Bankeni 
ippendix,  p.  434. 
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ABTIGLE  ni. 

SXAMIHATION  OF   OORFOIIATIONS,  ETC 

BrnmOK  882.  Examination  into  aiXaiiB  of  corporation,  how  made  1^  vtk 
cen  of  State. 
888.  Examination  made  by  the  l^;islatare 
881.  Chapter  and  article  may  be  repealed 

§  382.  The  attorney  general  or  district  attorney,  wheneye.' 
and  as  often  as  required  by  the  governor,  must  examine  intc 
the  affairs  and  condition  of  any  corporation  in  this  State,  and 
report  such  examination,  in  wiiting,  together  with  a  detailed  • 
statement  of  facts,  to  the  governor,  who  must  lay  the  same 
before  the  legislature;  and  for  that  purpose  the  attorney 
general  or  district  attorney  may  administer  all  necessary  oaths 
to  the  directors  and  officers  or  any  corporation,  and  niay  ex- 
amine them  on  oath  in  relation  to  the  affairs  and  condition 
thereof,  and  may  examine  the  books,  papers,  and  documents 
belonging  to  such  corporation,  or  appertaining  to  its  afiain 
and  condition. 

gee  Penal  Code,  §  666. 

§  383.  The  legislature,  or  either  branch  thereof,  may  ex- 
imine  into  the  affairs  and  condition  of  any  corporation  in  this 
State  at  all  times ;  and,  for  that  purpose,  any  committee  ap- 
pointed by  the  legislature,  or  either  branch  thereof,  may  ad- 
minister all  necessary  oaths  to  the  directors,  officers,  and  stock- 
holders of  such  corporation,  and  may  examine  them  on  oath 
'n  relation  to  the  affairs  and  condition  thereof ;  and  may  ex- 
amine the  safes,  books,  papers,  and  documents  belonging  to 
/uch  corjioratioii,  or  peii;ainLng  to  its  affairs  and  condition,  and 
<ompel  the  production  of  all  keys,  books,  papers,  and  docu- 
ments by  summary  process,  to  be  issued  on  application  to  any 
court  of  record  or  any  judge  thereof,  under  such  rules  and 
regulations  as  the  court  may  prescribe. 

Bee  Penal  Code,  §  666. 

§  384.  The  legislature  may  at  any  time  amend  or  repea] 
this  part,  or  any  title,  chapter,  article,  or  section  thereof,  and 
dissolve  all  corporations  created  thereunder ;  but  such  amend 
•nent  or  repeal  does  not,  nor  does  the  dissolution  of  any  such  cor* 
poration,  take  awa^  or  impair  any  remedy  given  against  any 
luch  corporation,  its  stockholders,  or  officers,  for  any  liahilitj 
irhich  has  been  previously  incurred. 
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ARTICLE  IV. 

rUDOMSNT  AGAINST  AND  BALE  OF  CORPORATE  PROPERTT 

BiOTiON  888.  VranchlBe  may  be  treated  as  property,  and  sold  iiiidi4  tie 
cation. 
389.  Purchaser  to  transact  business  of  corporation. 

890.  Porchaser  may  recorer  penalties,  &c. 

891.  Corporation  to  retain  powers  after  sale. 

892.  Redemption  of  franchise. 

393.  When  proceedings  under  execution  may  be  had. 

§  388.  For  the  satisfaction  of  any  judgment  against  a  coi 
poration  authorized  to  receive  tolls,  its  franchise  and  all  th« 
tights  and  privileges  thereof  may  be  levied  upon  and  sold  un^ 
der  execution,  in  the  same  manner  and  with  like  effect  as  anj 
other  property.     [In  effect  July  1,  1874.] 

Code  CiT.  Froe.  §  688. 

§  389.  The  purchaser  at  the  sale  must  receiye  a  certificate 
of  purchase  of  the  franchise,  and  be  immediately  let  into  the 
possession  of  all '  property  necessary  for  the  exercise  of  the 
powers  and  the  receipt  of  the  proceeds  thereof,  and  must 
thereafter  conduct  the  business  of  such  corporation,  with  all 
its  powers  and  privileges,  and  subject  to  all  its  liabilities 
until  the  redemption  of  the  same,  as  hereinafter  provided. 

§  390.  The  purchaser  or  his  assignee  is  entitled  to  re- 
cover any  penalties  imposed  by  law  and  recoverable  by  the 
corporation  for  an  injury  to  the  franchise  or  property  thereof, 
or  for  any  damages  or  other  cause,  occurring  daring  the  time 
he  holds  the  same,  and  may  use  the  name  of  the  corporation 
for  the  purpose  of  any  action  necessary  to  recover  the  same. 
A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar  to 
any  subsequent  action  by  or  on  behalf  of  the  corporation  for 
the  same. 

§  391.  The  corporation  whose  franchise  is  sold,  as  in  this 
iirticle  provided,  in  all  other  respects  retains  the  same  powers, 
jB  bound  to  the  discharge  of  the  same  duties,  and  is  liable  to 
the  same  penalties  and  forfeitures,  as  before  such  sale. 

§  392.  The  corporation  may,  at  any  time  within  one  year 
ifter  such  sale,  redeem  the  franchise,  by  paying  or  tendering 
4>  the  porchaaer  thereof  the  sum  paid  therefor,  with  twt  pey 
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cent,  interest  thereon,  but  without  any  allowance  for  the  toL  i 

which  he  may  in  the  mean  time  have  received ;  and  upon  such  I 

pajment  or  tender  the  franchise  and  all  the  rights  and  priy 
de^  thereof  revert  and  belong  to  the  corporation,  as  if  no 
■uch  sale  had  been  made. 

§  393.  The  sale  of  anv  franchise  under  execution  must  b^ 
made  in  the  county  in  which  the  corporation  has  its  principa 
place  of  business,  or  in  which  the  property,  or  some  portion 
thereof,  upon  which  the  taxes  are  paid,  is  situated.  [In  effect 
July  1,  1874.] 


CHAPTER  IV. 

EXTENSION  AND  DISSOLUTION  OF  CORPORA- 
TIONS. 

BiOTiOM  899.  Proceedings  to  disincorporate. 

400.  On  dissolution,  directors  to  be  trustees  for  creditors. 
iOl.  Any  corporation  may  extend  its  corporate  existence,  how. 

402.  IIow  corporations   may    continue    their    existence.     (Be 

pealed.) 

403.  Title  I.  to  apply  to  all  corporatious    with  certain  exoep 

tions. 

§  399.  The  dissolution  of  corporations  is  provided  for : 

1.  If  involuntary  —  in  Chapter  V.  of  Title  X.,  Part  II.,  of 
the  Code  of  Civil  Procedure.     [§§  802-810.1 

2.  If  voluntary  — ill  Title  VI.,  Part  III.,  of  the  Code  ol 
Civil  Procedure.     [§§  1227-1233.] 

§  400.  Unless  other  persons  are  appointed  hy  the  court,  the 
directors  or  managers  of  the  affairs  of  such  corporation  at  the 
time  of  its  dissolution  are  trustees  of  the  creditors  and  stock 
holders  or  members  of  the  coi*poration  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corporation. 

§  401.  Every  corporation  formed  for  a  period  less  than 
fifty  years  may,  at  any  time  prior  to  the  expiration  of  th# 
term  of  its  corporate  existence,  extend  such  term  to  a  period 
not  exceeding  nfty  years  from  its  formation.  Such  extension 
tnay  be  made  at  any  meeting  of  tlie  stockholders  or  members^ 
tsided  by  the  directors  expressly  for  considering  the  subject 
4  TOted  "by  stockholders  representing  two  thirds  of  the  capita 
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Btock ;  or  by  two  thirds  of  the  members ;  or  may  be  made 
upon  the  written  assent  of  that  n amber  of  stockholders  or 
members.  A  certificate  of  the  proceedings  of  the  meeting 
npon  such  vote,  or  upon  snch  assent,  shall  be  signed  by  tlw 
chairman  and  secretary  of  the  meeting  and  a  majority  of  the 
directors,  and  be  filed  in  the  office  of  the  county  derk,  where 
the  original  articles  of  incorporation  were  filed,  and  a  certified 
copy  thereof  in  the  office  of  the  secretary  of  state,  and  there- 
apon  the  term  of  the  corporation  shall  be  extended  for  the 
specified  period.     [In  effect  July  1,  1874. J 

§  402  of  said  Code  is  repealed.     [In  effect  July  1,  1874.) 

§  403.  The  provisions  of  this  title  are  applicable  to  every 
corporation,  unless  such  corporation  is  excepted  from  its  opera- 
tion, or  unless  a  special  provision  is  made  in  rclnrion  thereto 
inconsistent  with  some  provision  in  this  title,  in  which  case  the 
special  provision  prevails. 

See  Act  of  April  1, 1872,  Requiring  Foreign  Corporations  to  designate 
Resident  upon  wliom  Process  may  be  served,  Appendix,  p.  473. 


TITLE  n. 

INSURANCE  CORPORATIONS. 

Chapter  I.  Gbnbral  Provistons,  §§  414-419. 

n.  Fire   and   Marine    Insurance    Corforatioiib, 

§§  424-430. 
III.  Mutual  Life,  Health,  and  Accident  Iusur- 
ANCB  Corporations,  §§  437-458. 


CHAPTER  I. 

aBNBRAIi  PROVISIONS. 

^■orxOH  414.  Subscriptions  to  capital  stock  opened,  and  how  colleottd 

415.  Purchafle  and  conveyance  of  real  estate. 

416.  Policies,  how  iraued  and  by  whom  signed. 

417.  Dividends,  of  what^  and  when  declared. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

419.  Capital  to  be  at  least  two  hundred  thousand  dollars. 

420.  Exception,  capital  of  one  hundred  thousand  dollars. 

§  414.  After  the  secretary  of  state  issues  the  certificate  of 
^corporation,  as  provided  in  Article  I.,  Chapter  I.,  Title  I.,  o1 
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this  part,  the  directors  named  in  the  articles  of  incorporation 
must  proceed  in  the  manner  specified,  or  in  their  by-laws,  or 
if  none,  then  in  snch  manner  as  they  may  by  order  adopt,  to 
open  books  of  subscription  to  the  capital  sfock  then  unsub- 
scribed, and  to  secure  subscriptions  to  the  full  amount  of  the 
fixed  capital ;  to  levy  assessments  and  instalments  thereon, 
and  to  collect  the  same,  as  in  Chapter  II.  of  Title  I.  provided. 

§  415.  No  insurance  corporation  must  purchase,  hold,  o* 
eonvey  real  estate,  except  as  hereinafter  set  forth,  to  wit : 

1.  Such  as  is  requisite  for  its  accommodation  in  the  conven 
lent  ti'ansaction  of  its  business,  not  exceeding  in  value  one 
^lundred  and  fifty  thousand  dollars ; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way 
of  mortgage  or  in  trust,  or  otherwise,  to  secure  or  provide  for 
tiie  payment  of  loans  previously  contracted,  or  for  moneys 
due; 

3.  Such  as  is  purchased  at  salos  upon  deeds  of  truet  or 
judgments  obtained  or  made  for  such  loans  or  debts  ; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts  previ- 
ously contracted  in  the  course  of  its  dealings. 

AU  such  real  estate  so  acquired,  which  is  not  requisite  for 
the  accommodation  of  such  cor])oration  in  the  transaction  of 
its  business,  must  be  sold  and  disposed  of  within  five  years 
after  such  corporation  acquired  title  to  the  same.  No  such 
real  estate  must  be  held  for  a  longer  period  than  five  years, 
unless  the  corporation  first  procures  a  certificate  from  the  in- 
surance commissioner  that  the  interest  of  the  corporation  will 
suffer  materially  by  a  forced  sale  of  such  real  estate,  in  which 
event  the  time  for  the  sale  may  be  extended  to  such  time  as 
the  insurance  commissioner  directs  in  the  ceitificate. 

§  416.  All  policies  made  by  insurance  corporations  must 
bo  subscribed  by  the  president  or  vice  president,  or  in  case  of 
the  death,  absence,  or  disability  of  those  officers,  by  any  two 
of  the  directors,  and  countersigned  by  the  secretary  of  the 
corporation.  All  such  policies  are  as  binding  and  obligatory 
upon  the  corporation  as  if  executed  over  the  corporate  seal. 

§  417.  The  directors  of  every  insurance  corporation,  at 
inch  times  as  their  by-laws  provide,  must  make,  declare,  and 
pay  to  the  stockholders  dividends  of  so  much  of  the  net  prof* 
Its  of  the  corporate  business  and  interest  on  capital  inyested 
HM  to  them  appears  advisable ;  but  the  moneys  received  an^ 
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aotes  taken  for  premium  on  risks  which  are  undetermined  and 
outstanding  at  the  time  of  making  the  dividend  must  not  be 
treated  as  profits,  nor  divided,  except  as  provided  in  Chapter 
XL  of  this  title. 

§  418.  If  any  insurance  corporation  is  under  liabilities  for 
losses  to  an  amount  equal  to  its  capital  stock,  and  the  presi- 
dent or  directors,  after  knowing  the  same,  make  any  new  or 
Cuither  insurance,  the  estates  of  all  who  make  such  insurance, 
er  assent  thereto,  are  severally  and  jointly  liable  for  the 
ftmount  of  any  loss  wlxich  takes  place  under  such  ixisurance. 

^419.  Every  company,  corporation,  or  association  here- 
after formed  or  organized  under  the  laws  of  this  State  for  the 
transaction  of  business  in  fire,  marine,  inland  navigation,  or 
life  insurance,  mnst  have  a  subscribed  capital  stock  equal  to 
at  least  two  hundred  thousand  dollars,  twenty-five  per  cent,  of 
which  must  be  paid  in  previous  to  the  issuance  of  any  policy, 
and  the  residue  within  twelve  months  from  the  day  of  filing 
the  certificate  of  incorporation.  No  person,  corporation,  or 
association  organized  or  formed  under  the  laws  of  any  other 
State  or  country,  as  a  stock  company,  must  transact  any  such 
insurance  business  in  this  State,  unless  such  person,  corpora- 
tion, or  association  has  a  paid-up  capital  stock  equal  to  at  least 
two  hundred  thousand  dollars  in  available  cash  assets,  over 
and  above  all  liabilities  for  losses  reported,  expenses,  taxes, 
and  reinsurfince  of  all  outstanding  risks,  as  provided  in  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State. 
Nor  must  any  person,  corporation,  or  association,  organized  or 
formed  under  the  laws  of  any  other  State  or  country  as  a  mut- 
ual insurance  company,  transact  any  such  insurance  business 
in  this  State,  unless  such  person,  corporation,  or  association 
possesses  available  cash  assets  equal  to  at  least  two  hundred 
thousand  dollars,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  all  outstanding 
risks,  as  provided  in  said  section  six  hundred  and  two  of  the 
Political  Code  of  this  State.     [In  effect  April  1,  1878.] 

§  420.  Every  company,  corporation,  or  association  here- 
after formed  or  organized  under  the  laws  of  this  State  for  the 
cansaction  of  business  in  any  kind  of  insurance  not  enumer 
%ted  in  section  four  hundred  and  nineteen  of  the  Civil  Code 
gaust  have  a  subscribed  capital   stock  equal  to  at  least  one 
lundred  thou.sand  dollars,  which  must  be  paid  in  at  the  timei 
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and  in  the  manner  prescribed  for  the  pajrment  of  the  capital 
•tock  of  a  corporation  organized  under  section  four  hondred 
and  nineteen  of  said  Civil  Code.  No  company,  corporation 
or  association,  formed  or  organized  under  the  laws  of  an)' 
other  State  or  country  as  a  stock  company,  must  ti-ansact  any 
such  insurance  business  in  this  State  without  a  paid-up  capital 
itock  of  not  less  than  one  hundred  thoasand  dollars  in  avail- 
able cash  assets,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  all  outstanding 
risks,  as  provided  in  section  six  hundred  and  two  of  the  Polit- 
ical Code  of  this  State.  Nor  must  any  company ,  corporation, 
sr  association,  formed  or  organized  under  the  laws  of  any 
other  State  or  country  as  a  mutual  insurance  company,  t^aus- 
act  any  such  insurance  business  in  this  State  unless  such 
company,  corjwration,  or  association  possesses  available  cash 
assets  equal  to  at  least  one  hundred  .thousand  dollars  over  and 
above  all  liabilities  for  losses  reported,  expenses,  taxes,  and 
reinsurance  of  all  outstanding  risks,  as  provided  in  said  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State 
[In  effect  April  1,  1878.] 


CHAPTER  n. 

FIRE  AND  MARINE  INSURANCE  COHPORATIONS. 

Bkction  42A.  Fftyment  of  subscriptions.    Capital  to  be  all  paid  In  twelf« 
months. 
426.  Certificate  of  capital  stock  paid  up  to  be  died,  and  when 

426.  Property  wliich  may  be  insured. 

427.  Funds  may  be  invested,  how. 

428.  Bate  of  risk. 

429.  Amounf*  to  be  rcforved  before  making  dividends. 

430.  Ilef*ervaHon  by  rompanies  with  less  than  $200,000  capital 

431.  AniountK  to  bercj^erved  by  life  insurance  companies. 

§  424.  The  entire  capital  stock  of  every  fire  or  narine  it 
nirance  corporation  must  be  paid  up  in  ciish  within  twelve 
months  from  the  filing  of  the  articles  of  incorporation,  and  no 
policy  of  insurance  must  be  issued  or  risk  taken  until  twenty 
fye  per  cent,  of  the  whole  capital  stock  is  paid  up. 

§  426.  The  president  and  a  majority  of  the  directors  must 

inthin  thirty  days  after  the  payment  of  the  twenty-five  pei 

enfc.  of  the  capital  stock,  and  also  within  thirty  days  after  th« 
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payment  of  the  last  instalmeiit  or  assessment  of  the  capital 
fltock  limited  and  fixed,  prepare,  subscribe,  and  swear  to  a  cer* 
tificate  setting  forth  the  amount  of  the  fixed  capital  and  the 
amount  thereof  paid  up  at  the  times  respectively  in  this  sec- 
tion named,  and  file  the  same  in  the  ofiice  of  the  county  clerk 
of  the  county  where  the  principal  place  of  business  of  the  cor- 
poration is  located,  and  a  duplicate  thereof,  similarly  exe* 
rnted,  with  the  insurance  commissioner. 

§  426.  Every  corporation  formed  for  fire  or  marine  insup 
ance,  or  both,  may  make  insurance  on  all  insurable  interests 
within  the  scope  of  its  articles  of  incorporation,  and  may 
rauM  itself  to  be  reinsured. 

§  427.  Corporations  organized  subsequent  to  April  first, 
eighteen  hundred  and  seventy-eight,  under  the  laws  of  this 
State,  for  the  transaction  of  business  in  any  kind  of  insurance, 
may  invest  their  cai)ital  and  accumulations  in  the  following 
named  securities : 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  the  United  States  Government. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  States  of  the  United  States,  not  in  default  for 
interest  on  such  bonds. 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  counties  and  incorporated  cities  and  towns  of  the 
States  of  California  and  Oregon,  not  in  default  of  interest  on 
such  bonds. 

4.  In  loans  upon  unincumbered  real  |)roperty,  worth  at  least 
one  hundred  per  cent,  more  than  the  amount  loaned  ;  or  upon 
merchandise  or  cereals  in  warehouse,  but  in  no  instance  shall 
such  loan  be  made  in  excess  of  seventy-five  per  cent,  of  the 
security  taken. 

5.  Corporations  engaged  in  the  business  of  insuring  titles 
to  real  estate  may,  after  the  investment  of  one  hundred  thou- 
sand (100,000)  dollars  in  the  manner  provided  for  in  subdi- 
visions one,  two,  three,  and  four  of  this  section,  invest  an 
amount  not  exceeding  fifty  per  cent,  of  their  subscribed  capi- 
tal stock  in  the  preparation  or  purchase  of  the  m'aterials  or 
plant  necessary  to  enable  them  to  engage  in  such  business ; 
and  such 'materials  or  plant  shall  be  deemed  an  asset,  valued 
at  the  actual  cost  thereof,  in  all  statements  and  proceedings 
required  by  law  for  the  ascertain mout  and  determination  of 
the  condition  of  such  corporations. 

6.  Corporations  organized  for  and  engaged  in  the  business 
of  fire  and  marine  insurance  may,  after  the  investment  of 
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two  hundred  thousand  (200,000)  dollars,  in  the  manner  pro- 
vided in  subdivisions  one,  two,  three,  and  four  of  this  section, 
invest  the  balance  of  their  capital,  and  any  accumulations,  in 
interest-bearing  first  mortgage  bonds  of  any  corporations  (ex- 
cept mining  companies),  not  in  default  of  interest,  organized 
and  carrying  on  business  under  the  laws  of  any  State  of  the 
United  States ;  provided^  that  a  two-thirds  vote  of  all  the  di- 
rectors of  such  corporations  shall  approve  such  investment. 
It  shall  be  the  duty  of  the  officers  of  such  corporation  to  re- 
port quarterly,  on  the  first  days  of  January,  April,  July,  and 
October  of  each  year,  to  the  Insurance  Commissioner,  a  list 
of  such  investments  so  made  by  them ;  and  the  Insurance 
Commissioner  may,  if  such  investments,  or  any  of  them,  seem 
injudicious  to  him,  require  the  sale  of  the  same.  But  no  in- 
vestment in  the  securities  named  in  subdivisions  one,  two, 
three,  and  six  of  this  section,  must  be  made  in  an  amount  ex- 
ceeding the  market  value  of  such  securities  at  the  date  of  such 
investment.     [In  effect  March  5,  1887.] 

§  428.  Fire  and  marine  insurance  corporations  must  never 
take,  on  any  one  risk,  whether  it  is  a  marine  insurance  or  an 
insurance  against  fire,  a  sum  exceeding  one  tenth  part  of 
their  capital  actually  paid  in,  and  intact  at  the  time  of  taking 
such  risk,  without  reinsuring  the  excess  above  one  tenth.  [In 
effect  July  1,  1874.] 

§  429.  No  corporation  formed  subsequent  to  April  first, 
eighteen  hundred  and  seventy-eight,  under  the  laws  of  this 
State,  and  transacting  fire,  marine,  inland  navigation  insur- 
ance business,  or  insurance  provided  for  by  section  four  hun- 
dred and  twenty  (420)  of  this  Code,  except  insurance  of  the 
title  to  real  property,  must  make  any  dividends  except  from 
profits  remaining  on  hand  after  retaining  unimpaired : 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstanding 
marine  or  inland  risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  premiums 
on  all  other  risks  not  terminated  at  the  time  of  making  such 
dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of 
settlement,  and  all  liabilities  for  expenses  and  taxes.  [In 
effect  March  5,  1887.] 

§  430.  No  fire  or  marine  insurance  corporatioiT,  with  a 
subscribed  capital  of  less  than  two  hundred  thousand  dollars, 
must  declare  any  dividends,  except  from  profits  remaining  ou 
hand  after  reserving : 
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1.  A  sum  necessary  to  form,  with  the  subscribed  capital 
stock,  the  aggregate  sum  of  two  hundred  thousand  dollars ; 

2.  All  the  preuiiams  received  or  receivable  on  outstanding 
marine  or  inland  risks,  except  marine  time  risks ; 

3.  A  fund  equal  to  one  half  the  amount  of  all  premiums  on 
fire  risks  and  marine  time  risks  not  terminated  at  the  time  of 
making  such  dividend ; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of 
settlement,  and  all  liabilities  for  expenses  and  taxes. 

§  431.  No  corporation  formed  under  the  laws  of  this 
State,  and  transacting  life  insurance  business,  must  make 
any  dividends,  except  from  profits  remaining  on  hand  after 
retaining  unimpaired : 

1.  The  entire  capital  stock  ; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 
ct  settlement,  and  all  liabilities  for  expenses  and  taxes ; 

3v  A  sum  sufficient  to  reinsure  all  outstanding  policies,  u 
Ascertained  and  determined  upon  the  basis  of  the  American 
Experience  Table  of  Mortality,  and   interest  at  the  rate  o 
four  and  one  half  per  cent,  per  annum.     [In  effiict  April  1 
1878.] 

§  432.  Corporations  transacting  business  in  insuring  titles 
to  real  estate,  siiall  annually  set  apart  a  sum  equal  to  twenty- 
five  per  cent,  of  tlieir  premiums  collected  during  the  year, 
which  sum  shall  be  allowed  to  accumulate  until  a  fund  shall 
have  been  created  amounting  to  ten  per  cent,  of  the  sub- 
scribed capital  stock.  Such  fund  shall  be  maintained  as  a 
further  security  to  policy  holders,  and  shall  be  known  as  the 
Surplus  Fund;  and  if  at  anytime  such  fund  shall  be  im- 
paired by  reason  of  a  loss,  the  amount  by  which  it  may  be 
impaired  shall  be  restored  in  the  manner  hereinabove  pro- 
vided for  it.s  accumulation.  The  reporting  of  a  loss  shall  be 
deemed  an  impairment  of  such  fund  for  the  purposes  of  this 
section.  Such  corporation  must  not  make  any  dividends  ex- 
cept from  profits  remaining  on  hand  after  retaining  unim- 
paired : 

i.  The  entire  subscribed  capital  stock. 

2.  The  amount  owing  to  the  Surplus  Fund,  under  the  pro- 
visions of  this  section. 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course 
of  settlement,  which  shall  be  in  excess  of  the  Surplus  Fund, 
and  all  liabilities  for  expenses  and  taxes.  [In  effect  March  5, 
1887.] 

Sec.  4*  This  Act  shall  take  effect  from  and  after  its  pas- 
sage. 
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CHAPTER  IIL 
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444.  Number  of  directors  may  be  altered,  how. 

445.  Limitations  to  the  holding  of  stock  and  in  other  pan.iealax« 

may  be  proTided  for  in  by-laws. 
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450.  Policy  to  contain  what  evidence. 
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452.  Policies  continued  in  force 

§  437.  Every  corporation  formed  for  the  purpose  of  mut 
nal  insurance  on  the  lives  or  health  of  persons,  or  againal 
accidentsSio  persons  for  life  or  any  fixed  period  of  time,  or  to 

f>urchase  and  sell  annuities,  must  have  a  capital  stock  of  not 
ess  than  one  hundred  thousand  dollars.  It  must  not  make 
any  insurance  upon  any  risk  or  transact  any  other  business  iia 
a  corporation  until  its  capital  stock  is  fully  paid  up  in  cash, 
nor  until  it  has  also  obtained  a  fund,  to  be  known  as  a  "  Guar- 
antee Fund,"  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  as  is  hereinafter  provided.  If  more  than  the  requisite 
amount  is  subscribed,  the  stock  must  be  distributed  pro  rata 
among  the  subscribers.  Any  subscription  may  be  rejected  by 
the  board  of  directors  or  the  committee  thereof,  cither  as  to 
the  whole  or  any  part  thereof,  and  must  be,  so  far  as  rejected, 
without  effect. 

§  438.  The  guarantee  fund  mentioned  in  the  preceding 
section  must  consist  of  the  promissory  notes  of  solvent  par- 
ties, approved  by  the  board  of  directors  and  by  each  other, 
payahle  to  the  corporation  or  its  order,  and  at  such  times,  in 
Buch  modes,  and  in  such  sums,  with  or  without  interest,  and 
conformable  in  all  other  respects  to  such  requirements  as  the 
board  of  directors  prescribe;  but  the  amount  of  the  notes 
given  by  any  one  person  must  not  exceed  in  the  whole  the 
«uiii  of  five  dionsand  dollars,  exclusive  of  interest       Snc^ 
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ttotes  mast  be  payable  absolutely  and  at  the  option  of  the  cot 
poration ;  they  must  be  negotiable,  and  may  be  indorsod  and 
transfen-ed,  or  converted  into  cash,  or  otherwise  dealt  with  by 
the  corporation,  at  its  discretion,  without  reference  to  any  con- 
tingency of  losses  or  expenses.  Such  notes,  or  the  pi'oceedfl 
thereof,  must  remain  with  the  corporation  as  a  Aind  for  the 
better  security  of  persons  dealing  with  it,  and  constitute  th€ 
assets  of  the  corporation,  liable  for  all  its  debts,  obligations^ 
And  indebtedness  next  after  its  assets  from  premiums  and 
other  sources,  exclusive  of  capital  stock,  until  the  net  earn- 
ings, over  and  above  its  cxpeiis/$s,  losses,  and  liabilities,  shall 
have  accumulated  in  cas^,  or  securities  in  which  the  net  earn- 
ings have  been  invested,  to  a  sum  which,  with  the  capital  siock, 
is  eqnal  to  the  aggregate  of  the  original  amounts  of  the  gnar- 
antee  find  and  of  the  capital  stock. 

§  439.  The  sum  accumulated  as  provided  in  the  preceding 
section,  together  with  the  capital  stock,  shall  become  and  re- 
main the  fixed  capital  of  the  corporation,  not  subject  to  divis- 
ion among  the  stockholders  or  parties  dealing  with  it,  or  to 
be  expended  in  any  manner  otherwise  than  may  be  required 
in  payment  of  the  corporation's  debts  and  actual  expenses, 
antil  the  business  of  the  coi*poration  is  closed,  its  debts  paid, 
and  its  outstanding  policies  and  obligations  of  every  kind  can 
celled  or  provided  for ;  and  if  irom  any  cause  a  deficiency  at 
any  time  occurs  in  such  fixed  capital,  no  further  division  of 
profits  must  take  place  until  such  deficiency  has  been  made 
up. 

§  440.  Whenever  the  fixed  capital  of  the  corporation  is 
'obtained  as  hereinbefore  provided,  the  president  of  the  cor- 
poration and  its  actuary,  or  its  secretary,  if  there  is  no  act- 
nary,  must  make  a  declaration  in  writing,  sworn  to  before 
some  notary  public,  of  the  amount  of  such  fixed  capital,  and 
of  the  particular  kinds  of  property  composing  the  same,  with 
the  nature  and  amount  of  each  kind,  which  must  be  filed  with 
the  original  articles  of  incorporation,  and  a  copy,  certified  b^ 
the  county  clerk,  must  be  published  for  at  least  four  successive 
weeks,  in  a  newspaper  published  in  the  county  where  the 
principal  business  of  the  corporation  is  situated.  Upon  the 
filing  of  such  declaration  the  guarantee  fund  is  discharged  ol 
Its  obligations,  and  all  notes  of  the  fund  remaining  in  the  con 
Xtol  of  the  corporation,  and  not  affected  by  any  lien  thereon, 
or  claim  of  that  nature,  must  be  surrendered  bjr  it  to  the  mak- 
ers thereof,  respectively,  or  other  parties  entitled  to  receire 
Um  tame. 
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§  441.  Until  the  guarantee  fund  is  discharged  from  itai 
obligations,  as  provided  in  the  preceding  section,  no  note  miisfe 
be  withdrawn  from  the  fund,  unless  another  note  of  equal  sol- 
vency  is  substituted  therefor,  with  the  approval  of  the  board 
of  directors.  The  corporation  most  allow  a  commission,  not 
exceeding  five  per  cent,  per  annum,  on  all  such  guarantee 
notes  while  outstanding,  and  also  interest  on  all  moneys  paid 
on  such  notes  by  the  parties  liable  thereon,  at  the  rate  a^ 
twelve  per  cent,  per  annum,  payable  half  yearly  until  repaid 
by  the  corporation,  unless  the  current  rate  of  interest  is  differ- 
ent from  this  amount,  in  which  case  the  rate  payable  may, 
from  time  to  time,  at  intervals  of  not  less  than  one  year,  be 
increased  or  reduced  by  the  board  of  directors,  so  as  to  con- 
form to  the  current  rate.     [In  effect  July  1,  1874.] 

§  442.  After  the  filing  of  the  declaration  of  the  fixed  cap- 
ital, as  in  this  article  provided,  the  holders  of  policies  of  life 
insurance  for  the  term  of  life,  on  which  the  premiums  are  not 
in  default,  may  vote  at  the  election  of  directors,  and  have  one 
vote  for  each  one  thousand  dollars  insured  by  their  policies, 
respectively. 

§  443.  The  number  of  directors  specified  in  the  articles  of 
incorporation  may  be  altered  from  time  to  time  during  the  ex- 
istence of  the  corporation  by  resolution,  at  the  annual  meeting 
»f  a  majority  of  those  entitled  to  vote  at  the  election  of  di- 
rectors, but  the  number  must  never  be  reduced  below  five. 

§  444.  Life,  health,  and  accident  insurance  corporations 
may  invest  their  capital  stock  as  follows  : 

1.  In  loans  upon  unincumbered  and  improved  real  property 
within  the  State  of  California,  which  shall  be  worth  at  the 
time  of  the  investment  at  least  forty  per  cent,  more  than  the 
sum  loaned ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds, 
and  other  securities  of  the  United  States  and  of  the  State  of 
CaHfomia ; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  other  States  of  the  Union,  or  of  any  county,  oi 
incorporated  city,  or  city  and  county  in  the  State  of  Califor- 
nia; 

4.  In  the  purchase  of  loans  upon  any  stocks  of  corporationf 
formed  under  the  laws  of  this  State,  except  of  mining  corpcv 
rations,  which  shall  have,  at  the  time  of  the  investment,  a 
ralue,  in  the  city  and  county  of  San  Francisco,  of  not  less 

*^n  sixty  per  cent,  of  their  par  value,  and  shall  be  rated  at 
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first-class  securities ;  but  no  loans  shall  be  made  on  any  ae- 
eurities  specified  in  subdivisions  three  and  foui  of  this  sec* 
lion,  in  any  amount  beyond  sixty  per  cent,  of  the  market 
value  of  the  secnrities,  nor  shall  any  loan  be  made  on  the 
stock  of  the  corporation,  or  notes  or  other  obligations  of  its 
corporators.     [In  effect  July  I,  1874.] 

§  446.  The  corporation  may,  by  its  by-laws,  limit  the 
number  of  shares  which  may  be  held  by  any  one  person,  an  1 
make  such  other  provisions  for  the  protection  of  the  stock 
holders  and  the  better  security  of  those  dealing  with  it  as  to 
a  majority  of  the  stockholders  may  seem  proper,  not  incon- 
sistent with  the  provisions  of  this  tide  or  part. 

§  446.  All  premiums  must  be  payable  wholly  in  cash,  or 
one  half  or  a  greater  proportion  in  cash,  and  the  remainder 
in  promissory  notes  bearing  interest,  as  may  be  provided  for 
by  the  by-laws.  Agreements  and  policies  of  insurance  made 
by  the  corporation  may  be  upon  the  basis  of  full  or  partial 
participation  in  the  profits,  or  without  any  participation 
therein,  as  may  be  provided  by  the  by-laws  and  agreed  be- 
tween ihe  parties. 

§  447.  Every  life  insurance  corporation  organized  under 
the  laws  of  this  State  must,  on  or  before  the  first  day  of 
February  of  each  year;  furnish  the  insurance  commissioner 
the  necessary  data  for  determining  the  valuation  of  all  its 
policies  outstanding  on  the  thirty-first  day  of  December  then 
next  preceding.  And  every  life  insurance  company  organized 
under  the  laws  of  any  other  State  or  country,  and  doing  busi- 
ness in  this  State,  must,  upon  the  written  requisition  of  the 
commissioner,  furnish  him,  at  such  time  as  he  may  designate, 
the  requisite  data  for  determining  the  valuation  of  all  of  its 
policies  then  outstanding.  Such  valuations  must  be  based 
apon  the  rate  of  mortality  established  by  the  American  ex- 
perience life-table  and  interest  at  four  and  one  half  per  cent, 
per  annum ;  provided,  that  from  and  after  the  thirty-first  day 
of  December,  A.  D.  one  thousand  eight  hundred  and  ninety- 
one,  such  valuations  must  be  based  upon  the  rate  of  mortality 
established  by  the  combined  experience  or  actuaries'  table  of 
mortality,  with  interest  at  the  rate  of  four  per  cent,  per  an- 
num. When  the  laws  of  any  other  State  or  Territory  require 
of  a  life  insurance  company  organized  under  the  laws  of  this 
State  a  valuation  of  its  outstanding  policies  by  any  standard 
of  valuation  different  from  that  named  in  this  section,  the  In 
sarance  Commissioner  is  hereby  authorized  to  make  such  valu- 
ation for  use  in  such  other  State  or  Territory,  and  to  issue  hia 
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certificate  in  accordance  therewith.  For  the  purpose  of  mak- 
ing the  valuations,  the  Insurance  Commissioner  is  authorized 
to  employ  a  competent  actuary,  whose  compensation  for  such 
valuations  shall  be  three  cents  for  each  thousand  dollars  of 
insurance ;  to  be  paid  by  the  respective  companies  whose  poli- 
cies are  thus  valued.     [Approved  February  25,  1889.] 

§  448.  No  stamp  is  required  nor  stamp  duty  exacted  on 
any  contract  of  insurance,  when  such  contract  insures  against 
accident  which  may  result  in  injury  or  death. 

See  Act  of  March  28, 1871,  Relative  to  Mutual  Beneficial  and  Relief 
Associations,  Appendix,  p.  481. 

§  449.  When  the  certificate  of  tae  insurance  coramissionei 
of  this  State,  of  the  valuation  of  the  policies  of  a  life  insurance 
company,  as  provided  in  section  four  hundred  and  forty-seven 
of  the  Civil  Code  of  this  State,  issued  to  any  company  organized 
nnder  the  laws  of  this  State,  shall  not  be  accepted  by  the  in 
Burance  authorities  of  any  other  State,  in  lieu  of  a  valuation 
of  the  same,  by  the  insurance  officer  of  such  other  State,  ther 
every  company  organized  under  the  laws  of  such  other  State 
doing  business  in  this  State,  shall  be  required  to  have  a  sepa- 
rate valuation  of  its  policies  made  under  the  authority  of  the 
insurance  commissioner  of  this  State,  as  provided  in  section 
four  hundred  and  forty-seven  of  the  Civil  Code.  [In  effect 
July  1,  1874.] 

§  450.  Every  contract  or  policy  of  insurance  hereafter 
made  by  any  person  or  corporation  organized  under  the  laws 
of  this  State,  or  under  those  of  any  other  State  or  country, 
with  and  upon  the  life  of  a  resident  of  this  State,  and  deliv- 
ered within  this  State,  shall  contain,  unless  specifically  con- 
trjicted  between  the  insurer  and  the  insured  for  tontine  insur- 
ance, or  for  other  term  or  paid-up  insurance,  a  stipulation 
that  when,  after  three  full  annual  premiums  shall  have  been 
paid  on  such  policy,  it  shall  cease  or-  become  void  solely  by 
the  non-payment  of  any  premium  when  due,  its  entire  net  re- 
serve, by  the  American  Experience  Mortality,  and  interest  at 
four  and  one-half  per  cent,  yearly,  less  any  indebtedness  to 
the  company  on  such  policy,  shall  be  applied  by  such  com- 
pany as  a  single  premium,  at  such  company's  published  rates 
in  force  at  the  date  of  original  policy,  but  at  the  age  of  the 
insured  at  time  of  lapse,  either  to  the  purchase  of  non-partici- 
pating term  insurance  for  the  full  amount  insui'ed  by  such 
policy,  or  upon  the  written  application  by  the  owner  of  such 
^H)licv^  and  the  surrender  thereof  to  such  company  within 
three  months  from  such  non-payment  of  premium,  to  the  par- 
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chase  of  a  non-participating  paid-up  policy,  payable  at  the 
time  the  original  policy  would  be  payable  if  continued  in 
force ;  both  kinds  oi  insurance  to  be  subject  to  the  same  con* 
ditions,  except  as  to  payment  of  premiums,  as  those  of  the 
wiginal  policy.  It  may  be  provided,  however,  in  such  stipu- 
lation, that  no  part  of  such  term  insurance  shall  be  due  or 
payable,  uuless  satisfactory  proofs  of  death  be  furnished  to 
the  insuring  company  within  one  year  after  death,  and  that 
If  death  shall  occur  within  three  years  after  such  non-paymeni 
l>f  premium,  and  during^  such  term  of  insurance,  there  shal 
be  deducted  from  the  am  cant  payable  the  sum  of  all  the  pre- 
miums that  would  have  become  due  on  the  original  policy  if 
it  had  continued  in  force.  If  the  reserve  on  endowment  pol- 
icies be  more  than  enough  to  purchase  temporary  insurance, 
as  aforesaid,  to  the  end  of  *  the  endowment  term,  the  excess 
shall  be  applied  to  the  purchase  of  pure  endowment  insurance, 
payable  at  the  end  of  the  term,  if  the  insured  be  then  living. 
If  any  life  insurance  corporacion  or  company  shall  deliver  to 
any  person  in  this  State  a  policy  of  insurance  upon  the  life  of 
any  person  residing  in  this  State,  not  in  conformity  with  the 
provisions  of  this  section,  the  right  of  such  corporation  or 
company  to  transact  business  in  this  State  shall  thereupon 
and  thereby  cease  and  terminate,  and  the  Insurance  Commis- 
sioner shall  immediately  revoke  the  certificate  of  such  corpo- 
ration or  company  authorizing  it  to  do  business  in  this  State, 
and  publish  such  revocation,  daily,  for  the  period  of  two  weeks, 
in  two  daily  newspapers,  one  published  in  the  City  of  San 
Francisco,  and  the  other  in  the  City  of  Sacramento. 
[Approved  April  26,  1880.] 

§  461.  AH  associations  or  secret  orders,  and  other  benevo- 
lent or  fraternal  cooperative  societies,  incorporated  or  organ- 
ized for  the  purpose  of  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money  to 
its  members,  or  to  the  family  of  deceased  members,  and  not 
for  profit,  are  declared  not  to  be  insurance  companies  in  the 
sense  and  meaning  of  the  insurance  laws  of  this  State,  and  are 
exempt  from  the  provisions  of  all  existing  insurance  laws  of 
this  State.     [Approved  March  23,  1885.] 

§  462.  Bepealed  April  26,  1880. 
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TITLE  m. 

RAILROAD  CORPORATIONS. 

Chaptbb  I.  Officers  and  Corporate  Stock,  §§  454-459. 
II.  Enumeration  of  Powers,  §S  465-478. 
III.  Business,  how  conducted,  §§  479-491. 


CHAPTER  I. 

OFFICERS  AND  CORPORATE  STOCK. 

taonoir  464.  Directors  to  be  elected,  -when. 

465.  Additional  proyisions  in  assessment  and  transfer  of  stock. 

466.  Corporations  may  borrow  money  and  issue  bonds.     Limit* 

tion  of  amount. 

467.  To  provide  a  sinking  fund  to  -p&j  bonds. 

458.  CSapital  stock  to  be  fixed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

§  464.  Directors  of  railroad  corporations  may  be  elected 
at  a  meeting  of  the  stockholders  other  than  the  annual  meet- 
ing, as  a  majority  of  the  fixed  capital  stock  may  determine, 
or  as  the  by-laws  may  provide ;  notice  thereof  to  be  given  as 
provided  for  notices  of  meetings  to  adopt  by-laws  in  Article 
11.,  Chapter  I.,  Title  I.,  of  this  part. 

§  466.  No  stock  in  any  railroad  corporation  is  transferable 
until  all  the  previous  calls  or  instalments  thereon  have  been 
fnUy  paid  in ;  nor  is  any  such  transfer  valid,  except  as  between 
the  parties  thereto,  unless  at  least  twenty  per  cent,  has  been 
paid  thereon  and  certificates  issued  therefor,  and  the  transfer 
ftpprored  by  the  board  of  directors. 

§  466.  Railroad  corporations  may  borrow,  on  the  credit  of 
Khe  corporation  and  under  such  regulations  and  restrictions  aj 
the  directors  thereof,  by  unanimous  concurrence,  may  impose, 
such  sums  of  money  as  may  be  necessary  for  constructing  and 
completing  their  railroad,  and  may  issne  and  dispose  of  bondi 
or  promissory  notes  therefor  in  denominations  of  not  lesi 
than  five  hundred  dollars,  and  at  a  rate  of  interest  not  exceed 
Qjg  ten  per  cent,  per  annum ;  and  may  also  issue  bonds  oi 
promissory  notes,  of  the  same  denomination  and  rate  of  in- 
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terest,  in  payment  of  any  debts  or  contracts  for  constructing 
and  completing  their  road,  with  its  equipments  and  all  else 
relative  thereto,  and  for  the  purchase  of  railroads  and  othef 
property  within  the  purposes  of  the  corporation.  The  amount 
of  bonds  or  promissory  notes  issued  for  such  purposes  must 
not  exceed^  in  all,  the  amount  of  their  capital  stock ;  and  to 
secure  the  payment  of  such  bonds  or  notes,  they  may  mortgage 
their  corporate  property  and  franchises,  or  may  secure  the  pay* 
ment  of  such  bunds  or  notes  by  deed  of  trust  of  their  corpo- 
rate property  and  franchises.  Any  person  or  corporation 
formed  under  the  laws  of  this  State  or  of  any  other  State 
within  the  United  States,  that  the  directors  of  the  railroad 
corporation  may  by  unanimous  concurrence  select,  may  b# 
^stees  in  such  deed  of  trust.  [In  effect  April  15,  1880.] 
Penal  Code,  §  596. 

§  457.  The  directors  must  provide  a  sinking  fund,  to  b« 
fipecially  applied  to  the  redemption  of  such  bonds  on  or  before 
their  maturity,  and  may  also  confer  on  any  holder  of  any  bond 
or  note  so  issued,  for  money  borrowed  or  in  payment  of  any 
debt  or  contract  for  the  construction  and  equipment  of  such 
road,  the  right  to  convert  the  principal  due  or  owing  thereon 
into  stock  of  such  corporation,  at  any  time  within  eight  years 
from  the  date  of  such  bonds,  under  such  regulations  as  the 
directors  maj  adopt. 

Penal  Code,  §§  566-7 

§  458.  When,  at  any  time  after  filing  the  articles  of  incor- 
poration, it  is  ascertained  that  the  capital  stock  therein  set  out 
is  either  more  or  less  than  actually  required  for  constructing, 
equipping,  operating,  and  maintaining  the  road,  by  a  two- 
third  vote  of  the  stockholders  the  capital  stock  must  be  fixed, 
and  a  certificate  thereof,  and  of  the  proceedings  had  to  fix  the 
game,  must  be  made  out  and  filed  in  the  office  of  the  secretary 
of  state. 

§  459.  Within  thirty  days  after  the  payment  of  the  last 
tnstalment  of  the  fixed  capital  stock  of  any  railroad  corpora- 
Jon  organized  under  this  title  and  part,  the  president  and  seo- 
.retary,  and  a  majority  of  the  directors  thereof,  must  make,  sub- 
icribe,  and  file  in  the  office  of  the  secretary  of  state  a  (certificate 
stating  the  amount  of  the  fixed  capital  stock,  and  that  tin 
whole  thereof  has  been  paid  in.  The  certificate  must  be  Teri 
6ed  by  the  affidavit  of  the  president  and  secretary. 
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CHAPTER   11. 

ENUMERATION  OF  POWERS. 

Bmiiok  MS   Bnumeration  of  powers : 

1.  To  survey  ro»J ; 

2.  May  accept  real  estate ; 
8.  May  acquire  real  estate ; 
4.  Lay  out  rood,  bow  wide ; 

6.  Where  may  construct  road ; 

6.  May  cross  or  connect  roads ; 

7.  May  purchase  land,  timber,  stone,  graTel,  Ae. ; 

8.  Carry  persons  and  ireight ; 

9.  Erect  necessary  buildings ; 

10.  Regulate  time  and  freights,  subject  to  legislation ; 

11.  Regulate  force  and  speed 

466.  Map  and  profile  to  be  filed. 

467.  May  change  line  of  road 

468.  Forfeiture  of  francliise. 

469.  Crossings  and  intersections.    Condemnation. 

470  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except 

by  a  two-third  vote  of  the  city  or  town  authorities. 

471  Railroads  through  cities  not  to  charge  fare  to  and  from 

points  therein. 
472.  When  crossing  railroads  or  highways,  how  other  lands  are 

acquired. 
478.  Corporations  may  consolidate.    Publication  of  notice.  Copy 

to  be  filed. 

474.  State  lands  granted  for  use  of  corporations 

475.  Grant  not  to  embrace  town  lots. 

476.  Wood,  stone,  and  earth  may  be  taken  from  State  lands. 

477.  Lands  to  rerert  to  State,  when. 

478.  Selections  made,  how  proved  and  certified  to. 

§  465.  Every  railroad  corporation  has  power : 

1.  To  cause  such  examination  and  surveys  to  be  made  as 
may  be  necessary  to  the  selection  of  the  most  advants^eous 
route  for  the  raikoad ;  and  for  such  purposes  their  officers, 
fligents,  and  employees  may  enter  upon  the  lands  or  waters  of 
any  person,  subject  to  liability  for  all  damages  which  they  do 
thereto ; 

2.  To  receive,  hold,  take,  and  convey,  by  deed  or  otherwise, 
k9  a  natural  person,  such  voluntary  grants  and  donations  of 
real  estate  and  other  property  which  maj  be  made  to  it  to  aid 
And  encourage  the  construction,  maintenance,  and  accommo- 
lation  of  such  railroad  ; 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  re 
eeive,  enter,  take  possession  of,  hold,  and  use  all  such  real  es 
t»te  and  other  property  as  may  be  absolutely  necessary  for  tbt 
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eonstrnction  and  maintenance  of  such  railroad,  and  (or  alS 
stations,  depots,  and  other  purposes  necessary  to  successfully 
.work  and  conduct  the  business  of  the  road ; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and 
to  construct  and  maintain  the  same,  with  a  single  or  doable 
track,  and  with  such  appendages  and  adjuncts  as  may  be  neo- 
essary  for  the  convenient  use  of  the  same ; 

5.  To  construct  their  road  across,  along,  or  upon  any 
itream  of  water,  watercourse,  roadstead,  bay,  navigable 
itieam^  street,  avenue,  or  highway,  or  across  any  railway, 
eanal,  ditch,  or  flume  which  the  route  of  its  road  intersects, 
crosses,  or  runs  along,  in  such  manner  as  to  afford  security  for 
life  and  property ;  but  the  corporation  shall  restore  the  stream 
or  watercourse,  road,  street,  avenue,  highway,  railroad,  canal, 
ditch,  Cx  flume  thus  intersected  to  its  former  state  of  useful- 
ness, as  near  as  may  be,  or  so  that  the  railroad  shall  not  un- 
necessarily impair  its  usefulness  or  injure  its  franchise  ; 

6.  To  cross,  intersect,  join,  or  unite  its  railroad  with  any 
other  railroad,  either  before  or  after  construction,  at  any 
point  upon  its  route,  and  upon  the  grounds  of  such  other  rail- 
road corporation,  with  the  necessary  turnouts,  sidings,  and 
switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connections ;  and  every  corporation  whose  railroad  is, 
or  shall  be  hereafter,  intersected  by  any  new  railroad,  shjdl 
unite  with  the  owners  of  such  new  railroad  in  forming  such 
intersections  and  connections,  and  grant  facilities  therefor; 
and  if  the  two  corporations  cannot  agree  upon  the  amount  ol 
compensation  to  be  made  therefor,  or  the  points  or  the  man> 
.ner  of  such  crossings,  intersections,  and  connections,  the  same 
shall  be  ascertained  and  determined  as  is  provided  in  Title 
VIL,  Part  III.,  Code  of  Civil  Procedure.     [§§  1237-1263.] 

7  To  purchase  lands,  timber,  stone,  gravel,  or  other  ma- 
terials, to  be  used  in  the  construction  and  maintenance  of  its 
toad,  and  all  necessary  appendages  and  adjuncts,  or  acquire 
them  in  the  manner  provided  in  Title  VII.,  Part  III.,  Code  oi 
Civil  Procedure,  for  the  condemnation  of  lands  ;  and  to  change 
ihe  lino  of  its  road,  in  whole  or  in  part,  whenever  a  majority 
>f  the  directors ,so  determine,  as  is  provided  hereinafter ;  but 
no  such  change  must  vary  the  general  route  of  such  road,  as 
contemplated  in  its  articles  of  incorporation  ; 

8.  To  carry  persons  and  property  on  their  railroad,  and  re- 
teive  tolls  or  compensation  therefor ; 

9.  To  erect  and  maintain  all  necessary  and  convenieni 
buildings,  stations,  depots,  fixtures,  and  machinery  for  th# 
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socommodation  and  use  of  their  pasaengen,  freight,  and  buii 
nefls; 

10.  To  regulate  the  time  and  manner  in  which  passengeri 
and  property  shall  be  transported,  and  the  tolls  and  compen 
Ration  to  be  paid  therefor  within  the  limits  prescribed  bj  law. 
and  subject  to  alteration,  change,  or  amendment  by  the  legis 
lature  at  any  time ; 

11.  To  regulate  the  force  and  speed  of  their  locomotivest 
cars,  trains,  or  other  machinery  used  and  employed  on  then 
road,  and  to  establish,  execnte,  and  enforce  all  needful  and 
proper  rules  and  regulations  for  the  management  of  its  busi- 
ness transactions  usual  and  proper  for  railroad  corporations. 

53  Cal.  227. 

§  466.  Every  railroad  corporation  in  this  State  must, 
within  a  reasonable  time  after  its  road  is  finally  located,  cause 
to  be  made  a  map  and  profile  thereof,  and  of  the  land  acquired 
for  the  use  thereof,  ana  the  boundaries  of  the  several  counties 
through  which  the  road  may  run,  and  file  the  same  in  the 
office  of  the  secretary  of  state ;  and  also  like  maps  of  the 
parts  thereof  located  in  different  counties,  and  file  the  same  in 
the  office  of  the  clerk  of  the  county  in  which  such  parts  of  the 
road  are,  there  to  remain  of  record  forever.  The  maps  and 
profiles  must  be  certified  by  the  chief  engineer,  the  acting 
president  and  secretary  of  such  company,  and  copies  of  the 
same,  so  certified  and  filed,  be  kept  in  the  office  of  the  secre- 
tary of  the  corporation,  subject  to  examination  by  all  parties 
Interested. 

§  467.  If,  at  any  time  after  the  location  of  the  line  of  the 
railroad  and  the  ming  of  the  maps  and  profiles  thereof,  as 
provided  in  the  preceding  section,  it  appears  that  the  location 
can  be  improved,  the  directors  may,  as  provided  in  subdi- 
vision 7,  section  465,  alter  or  change  the  same,  and  cause  new 
maps  and  profiles  to  be  filed,  showing  such  changes,  in  the 
same  offices  where  the  onginals  are  of  file,  and  may  proceed, 
in  the  same  manner  as  the  original  location  was  acquired,  to 
%cquire  and  take  possession  of  such  new  line,  and  must  sell  or 
"clinquish  the  lands  owned  by  them  for  the  original  location, 
-^ithin  five  years  after  such  change.  No  new  location  ai 
lerein  provided,  must  be  so  run  as  to  avoid  any  points  named 
bi  their  articles  of  incorporation. 

§  468.  Ever^  railroad  corporation  must  within  two  yean 
ifter  filing  Its  original  articles  of  incorporation,  begin  the  cod 
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■tructton  of  its  road,  and  must  every  year  thereafter  completl 
and  put  in  full  operation  at  least  five  miles  of  its  road,  until 
the  same  is  fully  completed  ;  and  upon  its  failure  so  to  do,  for 
the  period  of  one  year,  its  right  to  extend  its  road  beyond  the 
point  then  completed  is  forfeited. 

§  469.  Whenever  the  track  of  one  railroad  intersects  or 
crosses  the  track  of  another  railroad,  whether  the  same  be  a 
street  railroad,  wholly  within  the  limits  of  a  city  or  town,  or 
other  railroad,  the  rails  of  cither  or  each  road  must  be  so  cut 
and  adjusted  as  to  permit  the  passage  of  the  cars  on  each  road 
with  as  little  obstruction  as  possible ;  and,  in  case  the  persons 
or  corporations  owning  the  railroads  cannot  agree  as  to  the 
compensation  to  be  made  for  cutting  and  adjusting  the  rails, 
the  condemnation  of  the  right  of  way  over  the  one  for  the  use 
of  the  other  road  may  be  had  in  proceedings  under  Title 
VII ,  Part  III.,  Code  of  Civil  Procedure,  and  the  dama^ 
assessed  and  the  right  of  way  granted  as  in  other  casea.  [§§ 
1237-1263.] 

§  470,  No  railroad  coi-poration  must  use  any  street,  alley, 
or  highway,  or  any  of  the  land  or  water,  within  any  incorpo- 
rated city  or  town,  unless  the  right  to  so  use  the  same  is 
granted  by  a  two-third  vote  of  the  town  or  city  authoiity  from 
which  the  right  must  emanate. 

^^71.  No  railroad  corporation,  other  than  street  railroads, 
avam^n^jself  of  the  provisions  of  the  preceding  section,  and 
acquiri^^^^^l^^  way  from  city  authorities,  must  ever  use 
their  road  for  sCT^i^^^ilroad  purposes,  or  for  the  purpose  of 
carrying  passengersTro^^Mmsideration,  from  any  point  to 
another  in  the  same  city,  exc^pi^;nch  roads  as  are  or  may  be 
built  on  the  prismoidal  or  othereT!?^«^jd  railroad  plan,  and 
chartered  for  street  railroad  purposes ;  ^mJ^Ni^jTthat  such  de- 
ration shall  be  not  less  than  fourteen  feet  abohs^^  street 
level.     [Repealed  April  1,  1878.] 

§  472.  Whenever  the  track  of  such  railroad  crosses  a  rail 
road  or  highway,  such  railroad  or  highway  may  be  carried 
under,  over,  or  on  a  level  with  the  track,  as  may  be  most  ex- 
pedient ;  and  in  cases  where  an  embankment  or  cutting  neces- 
jitates  a  change  in  the  line  of  such  railroad  or  highway,  the 
corporation  may  take  such  additional  lands  and  material  as  ar« 
necessary  for  the  construction  of  such  road  or  highway  oi 


M  SAILBOAD  CORPOBATIOlfB.        §§  473-470 


inch  new  line.  If  such  other  necessary  lands  cannot  be  had 
otherwise,  they  may  be  condemned  as  provided  in  Title  VII., 
Part  III.,  Code  of  Civil  Procedure ;  and  when  compensation 
is  made  therefor,  the  same  becomes  the  property  or  the  cor- 
poration.    [§§  1237-1268.] 

§  473.  Two  or  more  railroad  corporations  may  consolidate 
their  capital  stock,  debts,  property,  assets,  and  franchises  in 
Buch  manner  as  may  he  agreed  npon  by  their  respective  boards 
of  directors.  No  such  amalgamation  or  consolidation  must 
take  place  without  the  written  consent  of  the  holders  of  three 
fourths  in  value  of  all  the  stock  of  each  corporation ;  an4  no 
such  amalgamation  or  consolidation  must  in  any  way  relieve 
such  corporation  or  the  stockholders  thereof  from  any  and  all 
just  liabilities.  In  case  of  such  amalgamation  or  consolidation, 
due  notice  of  the  same  must  be  given,  by  advei*tisement  for 
one  month  in  at  least  one  newspaper  in  each  county,  if  there 
be  one  published  therein,  into  or  through  which  such  roads 
run,  and  also  for  the  same  length  of  time  in  one  paper  pub- 
lished in  Sacramento  and  in  two  ])apers  ])ubli8hed  in  San 
Francisco ;  and  when  the  consolidation  and  amalgamation  is 
completed,  a  copy  of  the  liew  articles  of  incorporation  must  be 
filed  in  the  office  of  the  secretary  of  state. 

§  474.  There  is  granted  to  every  railroad  corporation  the 
right  of  way  for  the  location,  construction,  and  maintenance 
of  their  necessary  works,  and  for  every  necessary  adjunct 
thereto,  over  any  swamp,  overflowed,  or  other  public  lands  of 
the  State  not  otherwise  disposed  of  or  in  use,  not  in  any  caee 
exceeding  in  length  or  width  that  which  is  necessary  for  the 
construction  of  such  works  and  adjuncts,  or  for  the  protection 
thereof,  not  in  any  ciise  to  exceed  two  hundred  feet  m  width. 

§  475.  The  grants  mentioned  in  the  preceding  section  do 
Lot  apply  to  public  hinds  of  the  State  within  the  corporate 
Umits  of  towns  and  cities,  or  within  three  miles  thereof. 

§  476.  The  right  to  take  from  any  of  the  lands  belonging 
to  the  State,  adjacent  to  the  works  of  the  corporation,  all 
materials,  such  as  wood,  stone,  and  earth,  naturally  appurte- 
nant thereto,  which  may  be  necessary  and  convenient  for  th« 
original  construction  of  its  works  and  adjuncts,  is  granteil  U 
mch  corporations. 
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§  477.  If  any  corporation  receiving  State  lands  or  appnr* 
tonances  thereunder  is  dissolved,  ceases  to  exist,  is  discontin* 
aed,  or  the  route  or  line  of  its  works  is  so  changed  as  not  to 
cover  or  cross  the  lands  selected,  or  the  use  of  the  lands  se- 
lected is  abandoned,  such  selected  lands  revert,  and  the  titl« 
thereto  is  reinvested  in  the  State  or  its  grantees,  free  from  all 
snch  nses. 

§  478.  When  any  selection  of  the  right  of  way,  or  land 
for  an  adjunct  to  the  works  of  a  railroad  corporation,  is  made 
by  any  corporation,  the  secretary  thereof  must  transmit  to  the 
surveyor  general,  comptroller  of  state,  and  recorder  of  the 
county  in  which  the  selected  lands  are  situate,  a  plat  of  the 
lands  so  selected,  giving  the  extent  thereof  and  uses  for  which 
the  same  is  claimed  or  desired,  duly  verified  to  be  correct ; 
and,  if  approved,  the  surveyor  general  must  so  indorse  the 
plat,  and  issue  to  the  corporation  a  permit  to  use  the  same, 
onless,  on  petition  properly  presented  to  the  court,  a  review 
is  had  and  such  use  prohibited. 


CHAPTER  in. 

BUSINESS,  HOW  CONDUCTED. 

Smroh  479.  Checks  to  be  affixed  to  all  ba|;gage.    Damagei 

480.  Annual  report  to  be  yerlfied.    Form  of  report 

481.  Duties  of  corporation. 

482.  Corporation  to  pay  damans  for  refusal. 

483.  Furnish  room  inside  passenger  cars,  and  be  responsible  f«f 

damages  occurring  on  freight  and  other  cars. 

484.  Corporations  to  post  printed  regulations,  and  not  responslbk 

for  damages  in  -violation  of  rules. 

486.  To  pay  damages.     Not  liable  in  certain  cases.     Corpoimtion 

may  recover  damages,  when. 
488.  Regulations  of  trains.    Penalty 

487.  Passenger  refusing  to  pay  fare 

488.  Officers  to  wear  badge. 

489.  Rates  of  charges. 

490.  Passenger   tickets,  how  issued,  and   to  be  good  for  wtt 

months. 
^1.  Character  of  iron  to  be  used. 

§  479.  A  check  must  he  affixed  to  every  package  or  par 
eel  of  haggage  when  taken  for  transportation  hy  any  ageiA 
or  employee  of  snch  railroad  corporation,  and  a  duplicate 
5hcreof  given  to  the  passenger  or  person  deli^/ering  the  samf 
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(n  hiB  behalf;  and  if  such  check  is  refaaed  on  demand,  kh« 
railroad  corporation  must  pay  to  such  passenger  the  sum  ol 
twenty  dollars,  to  be  recovered  in  an  action  for  damages ;  an  \ 
no  fare  or  toll  mnst  be  collected  or  received  from  such  passen 
ger,  and  if  snch  passenger  has  paid  his  fare,  the  same  mas 
be  returned  by  the  conductor  in  charge  of  the  train ;  and  on 
producing  the  check,  if  his  baggage  is  not  delivered  to  him  by 
the  agent  or  employee  of  the  railroad  corporati<»i,  he  may  re- 
cover the  value  thereof  from  the  corporation. 

§  480.  Every  railroad  corporation  mnst  make  an  annual 
report  to  the  secretary  of  state,  or  other  officer  designated  by 
(aw,  of  its  operations  for  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the  president  or 
acting  superintendent  of  operations,  the  secretary  and  treas- 
arer  of  such  corporation,  and  file  it  in  the  office  of  the  secre- 
lary  of  state,  or  snch  other  designated  officer,  by  the  twentieth 
aay  of  Februarv,  which  mnst  state : 

1.  The  capital  stock,  and  the  amount  thereof  actually  paid  in; 

2.  The  amount  expended  for  the  purchase  of  lands  for  the 
construction  of  the  road,  for  buildings,  and  for  engines  and 
cars,  respectively ; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation  ; 

4.  The  amount  received  from  the  transportation  of  pas- 
sengers, property,  mails,  and  express  matter,  and  from  other 
ioarces; 

5.  The  amount  of  freight,  specifying  the  qnantity  in  tons ; 

6.  The  amount  paid  K>r  repairs  of  engines,  cars,  buildings, 
and  other  expenses,  in  gross,  showing  the  current  expenses  oc 
running  such  road ; 

7.  The  number  and  amount  of  dividends,  and  n  hen  paid ; 

8.  The  number  of  engine-houses  and  shops,  oi  engines  and 
lars,  and  their  character. 

§  481.  Every  snch  corporation  must  start  and  mn  their 
itirs,  for  the  transportation  of  persons  and  property,  at  snch 
regular  times  as  they  shall  fix  by  public  notice,  and  must  fur- 
nish snfficient  accommodations  for  the  transportation  of  all 
such  passengers  and  property  as,  within  a  reasonable  time 
previous  thereto,  offer  or  is  offered  for  transportation,  at  the 
^lace  of  starting,  at  the  junction  of  other  railroads,  and  al 
liding  and  stopping  places  established  for  receiving  and  dis- 
Otorging  way  passengers  and  freight ;  and  must  &ke,  trans 
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port,  and  discharge  8iich  pasAengers  and  property  at,  bom^ 
and  to  such  places,  on  the  due  payment  of  tolls,  freight,  of 
fare  therefor. 

§  482.  In  case  of  refusal  by  such  corporatioo  or  theti 
agents  so  to  take  and  transport  any  passengers  or  property 
or  to  deliver  the  same,  at  the  regular  appointed  places,  such 
corporation  must  pay  to  the  party  aggrieved  all  damages  which 
are  sustained  thereby,  with  costs  of  suit. 

§  483.  Every  railroad  corporation  must  furnish,  on  the 
inside  of  its  passenger  cars,  sufficient  room  and  accommodiitiona 
for  all  passengers  to  whom  tickets  are  sold  for  any  one  trip, 
and  fbr  all  persons  presenting  tickets  entitling  them  to  travel 
thereon ;  and  when  fare  is  taken  for  transporting  passengers 
on  any  baggage,  wood,  gravel,  or  freight  car,  the  same  care 
must  be  taken  and  the  same  responsibility  is  assumed  by  the 
corporation  as  for  passengers  on  passenger  cars. 

§  484.  Every  railroad  corporation  must  have  printed  and 
conspicuously  posted  on  the  inside  of  its  passenger  cars  its 
rules  and  regulations  regarding  fare  and  conduct  of  its  passen- 
gers ;  and  in  case  any  passenger  is  injured  on  or  from  the 
platform  of  a  car,  or  oh  any  baggage,  wood,  gravel,  or  freight 
car,  in  violation  of  such  printed  regulations,  or  in  violation  of 
positive  verbal  instructions  or  injunctions  given  to  such  passen- 
ger in  person  by  any  otficer  of  the  train,  the  corporation  u 
not  responsible  for  damages  for  such  injuries,  unless  the  cor- 
poration failed  to  comply  with  the  provisions  of  the  preceding 
section. 

§  486.  Railroad  corporations  must  make  and  mainta.in  a 
good  and  sufficient  fence  on  either  or  both  sides  of  their  track 
and  property.  In  case  they  do  not  make  and  maintain  such 
fence,  if  their  engine  or  cars  shall  kill  or  maim  any  cattle  or 
other  domestic  animals  upon  their  line  of  road  which  passee 
through  or  along  the  property  of  the  owner  thereof,  they  must 
pay  to  the  owner  of  such  cattle  or  other  domestic  animals  a 
nuT  maikct  price  for  the  same,  unless  it  occur icd  through  the 
neglect  or  fault  of  the  owner  of  the  animal  so  killed  or 
maimed.  Railroad  corporations  paying  to  the  owner  of  the 
land  through  or  along  which  their  road  is  located  an  agreed 
>rice  for  making  and  maintaining  such  fence,  or  paying  th< 
*H>st  of  such  fence,  with  the  award  of  damages  allowed  for  thg 
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right  of  way  for  such  railroad,  are  relieved  and  exonerated  from 
au  claims  for  damages  arising  out  of  the  killing  or  maiming 
any  animals  of  persons  who  thus  fail  to  construct  and  maintain 
Buch  fence;  and  the  owners  of  such  animals  ars  responsible  for 
any  damages  or  loss  which  may  accrue  to  such  corporation 
from  such  animals  being  upon  their  railroad  track,  rcsalting 
from  the  non-construction  of  such  fence,  unless  it  is  shofru  that 
such  loss  or  damage  occurred  through  the  negligence  3i  fault 
of  the  corporation,  its  officers,  agents,  or  employees. 

§  486.  A  bell,  of  at  least  twenty  pounds'  weight,  must  be 
placed  on  each  locomotive  engine,  and  be  rung  at  a  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  crosses 
any  street,  road,  or  highway,  and  l)e  kept  ringing  until  it  has 
crossed  such  street,  road,  or  highway ;  or  a  steam-whistle 
must  be  Attached,  and  be  sounded,  except  in  cities,  at  the  like 
distance,  and  be  kept  sounding  at  intervals  until  it  has  crossed 
the  same,  under  a  penalty  of  one  hundred  dollars  for  every 
neglect,  to  be  paid  by  the  corporation  operating  the  railroad, 
which  may  be  recovered  in  an  action  prosecuted  by  the  district 
attorney  of  the  proper  county,  for  the  use  of  the  State.  The 
corporation  is  also  liable  for  all  damages  sustained  by  any  per- 
son, and  caused  by  its  locomotives,  train,  or  cars,  when  the 
provisions  of  this  section  are  not  complied  with. 

Omitting  to  ring  the  bell,  a  misdemeanor.    Penal  Oode,  §  890. 
52  Cal.  604  ;  66  Cal.  616. 

§  487.  If  any  passenger  refuses  to  pay  his  fare,  or  to  ex- 
hibit or  surrender  his  ticket,  when  reasonably  requested  so  to 
do,  the  conductor  and  employees  of  the  corpoi-.-uion  n\ay  put 
him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping  place,  or  near  any  dwelling-house, 
on  stopping  the  train. 

§  488.  Every  conductor,  baggage-master,  engineer,  brake- 
man,  or  other  employee  of  any  railroad  corporation,  employed 
on  a  passenger  train  or  at  stations  for  passengers,  must  wear 
upon  his  bat  or  cap,  or  in  some  conspicuous  place  on  the  breast 
of  his  coat,  a  badge,  indicating  his  office  or  station,  and  the 
initial  letters  of  the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  conductor,  without  such  badge,  is 
ftutnorized  to  demand  or  to  receive  from  any  passenger  any 
Care,  toll,  or  ticket,  or  exercise  any  of  the  powers  of  his  office 
i>r  station;  and  no  other  officer  or  employee,  without  snch 
MMlge,  has  any  authority  to  meddle  or  intemre  with  any  pae* 
itQger  or  property. 
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§  489.  All  railroad  corporations  must  fix  and  publish  tbeii 
rates  of  charges  for  freightage  and  fares  from  one  depot  to 
another,  on  their  various  lines  of  road  in  this  State,  graanated 
as  follows : 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one  hun- 
dred miles  or  over ; 

2.  One  rate  for  a  distance  of  seven ty-five  and  less  than  one 
hundred  miles,  charging  not  exceeding  ten  per  cent,  per  mile 
more  than  the  first  rate ; 

3.  Oue  rate  for  a  distance  of  fifty  and  less  than  seventy-five 
miles,  charging  not  exceeding  fifteen  per  cent,  per  mile  more 
than  the  first  rate ; 

4.  One  rate  for  a  distance  of  twenty-five  and  less  than  fifty 
miles,  charging  not  exceeding  twenty  per  cent,  per  mile  more 
than  the  first  rate ; 

5.  One  rate  for  a  distance  not  exceeding  twenty-five  miles, 
charging  not  exceeding  twenty-five  per  cent,  per  mile  more 
than  the  firat  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbefore 
named,  shall  any  railroad  corporation  charge  or  receive  more 
than  ten  cents  per  mile  for  each  passenger,  nor  fifteen  cents 
per  mile  for  eacfi  ton  of  freight  transported  on  its  road.  For 
every  transgression  of  these  limitations  the  corporation  is  lia- 
ble, to  the  party  suffering  thereby,  treble  the  entire  amount 
of  fare  or  freightage  so  charged  to  such  party.  In  no  case  is 
the  corporation  required  to  receive  less  than  twenty-five  cents 
for  any  one  lot  of  freight  for  any  distance. 

Aflking  or  receiving  illegal  fare  a  miiidemeanor.    Penal  Code,  §  52S. 

§  490.  Every  railroad  corporation  must  provide,  and,  on 
being  tendered  the  fare  therefor  fixed  as  provided  in  the  pre- 
ceding section,  furnish  to  every  person  desiring  a  passage  on 
their  passenger  cars  a  ticket  which  entitles  the  purchaser  to  a 
ride,  and  to  the  accommodations  provided  on  their  cars,  from 
the  depot  or  station  where  the  same  is  purchased  to  any  other 
depot  or  station  on  the  line  of  their  road.  Every  such  ticket 
•ntitles  the  holder  thereof  to  ride  on  their  passenger  cars  to 
^he  station  or  depot  of  destination,  or  any  intermediate  sta- 
tion, and  from  any  intermediate  station  to  the  depot  of  des- 
tination designated  in  the  ticket,  at  any  time  within  six 
months  thereafter.  Any  corporation  failing  so  to  provide 
and  furnish  tickets,  or  refusing  the  passage  which  the  Bam« 
tails  for  when  sold,  must  pay  to  the  person  so  refused  the  suit 
«f  two  hundred  dollars. 

7 
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§  491.  All  railroads,  other  than  street  railroads  and  those 
used  exclusirelj  for  carrying  freight  or  for  mining  purposes, 
bnilt  hj  corporations  organized  under  this  chapter,  must  be 
constructed  of  the  best  quality  of  iron  or  steel  rails,  known  ai 
T  or  H  rail,  or  other  pattern  of  equal  utility.  [In  eflTect  July 
1,  1874.] 


TITLE  IV. 
STREET    RAILROAD    CORPORATIONS. 

iBOnoir  497.  Authority  to  lay  street  railroad  track,  how  obtained. 

498.  Restrictions  and  limitations  to  the  grant  of  the  right  of 

way. 

499.  TVo  corporations  may  use  the  same  track. 
600.  Crossing  tracks.    Obstructions. 

501.  Bates  of  fare,  speed,  &c. 

602.  Time  allowed  for  completion  of  work  of  laying  down  traek. 

608.  May  make  further  regulations  and  rules. 

604.  Penalty  for  overcharging. 

606.  To  provide  and  f um^h  passenger  tickets.    Penalty. 

606.  Trial,  proof,  and  limitation. 

607.  City  or  town  to  reserre  certain  rights. 

608.  License  to  be  paid  to  city  or  town. 
600.  Track  for  grading  purposes. 

610.  What  proTifiions  of  Title  III.  are  applicable  to  street  rail 

roads. 

611.  Title  applicable  to  natural  persons  alike  with  corporations. 

§  497.  Authority  to  lay  railroad  tracks  through  the  streets 
md  public  highways  of  any  incorporated  city  or  town  may 
be  obtained  for  a  term  of  years,  not  exceeding  fifty,  from  the 
tmstecs,  council,  or  other  body  to  whom  is  intrusted  the  gov- 
ernment of  the  city  or  town,  under  such  restrictions  and  lim- 
itations, and  upon  such  terms,  and  payment  of  license  tax,  as 
the  city  or  town  authority  may  provide.  In  no  case  must 
permission  be  granted  to  propel  cars  upon  such  tracks  other- 
wise than  by  horses,  mules,  or  by  wire  ropes  running  under 
the  streets,  and  moved  by  stationary  steam-engines,  unless 
for  special  reasons,  as  hereinafter  provided.  [In  effect  March 
5, 1876.] 
67Cal.  160 

§  498.  The  city  or  town  authonties,  m  granting  the  right 
|f  war  to  street  railroad  corporations,  in  addition  to  the  re- 
Hrictionfl  which  they  are  autnorized  to  impose,  must  require 
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a  strict  compliance  with  the  following  conditions,  except  in 
the  cases  of  prismoidal  or  other  elevated  railways.  In  snch 
cases,  said  railway  shall  be  required  to  be  constructed  in  such 
a  manner  as  will  present  the  least  obstruction  to  the  freedom 
of  the  streets  in  which  it  may  be  erected  when  allowed  by  the 
granting  power.  First,  to  construct  their  tracks  on  those 
portions  of  streets  designated  in  the  ordinance  granting  th^ 
right,  which  must  be,  as  nearly  as  possible,  in  the  middle 
thereof.  Second,  to  plank,  pave,  or  macadamize  the  entire 
length  of'  the  street  used  by  their  track,  between  the  rails, 
and  for  two  feet  on  each  side  thereof,  and  between  the  tracks, 
If  there  be  more  than  one,  and  to  keep  the  same  constantly 
in  repair,  flush  with  the  street,  and  with  good  crossings. 
Third,  that  the  tracks  must  not  be  more  than  five  feet  wide 
within  the  rails,  and  must  have  a  space  between  them  suffi- 
cient to  allow  the  cars  to  pass  each  other  freely.  [In  effect 
April  3,  1876.] 

-  §  499.  Two  corporations  may  be  permitted  to  use  the 
same  street,  each  paying  an  equal  portion  for  the  construc- 
tion of  the  track ;  but  in  no  case  must  two  railroad  corpora- 
tions occupy  and  use  the  same  street  or  track  for  a  distance  of 
more  than  five  blocks. 
54  Cal.  74  ;  67  Cal.  499. 

§  600.  Any  proposed  railroad  track  may  be  permitted  to 
cross  any  track  already  constructed,  the  crossing  being  made 
as  provided  in  Chapter  II.,  Title  III.,  of  this  part.  In  laying 
down  the  track  and  preparing  therefor,  not  more  than  one 
block  must  be  obstructed  at  any  one  time,  nor  for  a  longer 
period  than  ten  working  days. 

§  601.  The  rates  of  fare  on  the  cars  must  not  exceed  ten 
cents  for  one  fare,  for  any  distance  under  three  miles.  The 
care  must  be  of  the  most  approved  construction  for  comfort 
and  convenience  of  passengers,  and  provided  with  brakes  to 
Btop  the  same,  when  required.  The  rate  of  speed  must  not 
be  greater  than  eight  miles  per  hour.  A  violation  of  the 
provisions  of  this  section  subjects  the  corporation  to  a  fine  of 
one  hundred  dollars  for  each  ofience. 

§  502.  Work  to  construct  the  railroad  must  be  commenced 
within  one  year  from  the  date  of  the  ordinance  granting  th< 
right  of  way  and  the  filing  of  articles  of  incorporation,  ami 
Ibe  same  must  be  completed  within  three  years  thereaftei 
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A  failure  to  comply  with  these  pFovisions  works  a  fiirfBiture 
•f  the  right  of  way  as  well  as  of  the  franchise,  nDless  the  un- 
completed portion  is  abandoned  by  the  corporation,  with  the 
consent  of  the  authorities  granting  the  rignt  of  way  —  such 
abandonment  and  consent  to  be  in  writing. 
57  Cal.  leO. 

§  603.  Cities  and  towns  in  or  through  which  street  rail- 
roads run  may  make  such  further  regulations  for  the  govern- 
ment of  such  street  railroads  as  may  be  necessary  to  a  full  en- 
joyment of  the  franchise  and  the  enforcement  of  the  conditioiM 
provided  herein. 

§  604.  Any  corporation,  or  agent  or  employee  thereof, 
demanding  or  charging  a  greater  sum  of  money  for  fare  on 
the  cars  of  such  street  railroad  than  that  fixed,  as  provided  in 
this  title,  forfeits  to  the  person  from  whom  such  sum  is  re- 
ceived, or  who  is  thus  overcharged,  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  a  civU  action,  in  any  justice's  court 
having  jurisdiction  thereof,  against  the  corporation. 

§  606.  Every  street  railroad  corporation  must  provide,  and, 
on  request,  furnish  to  all  persons  desiring  a  passage  on  its 
care,  any  required  quantity  of  passenger  tickets  or  checks, 
each  to  be  good  for  one  ride.  Any  corporation  failing  to  pro- 
vide and  furnish  tickets  or  cheeks  to  any  person  desiring  to 
purchase  the  same  at  not  exceeding  the  rate  hereinbefore  pre- 
scribed, shall  forfeit  to  such  person  the  sum  of  two  hundred 
dollars,  to  be  recovered  as  provided  in  the  preceding  section, 
providedy  that  the  provisions  of  this  section  shall  not  apply  to 
Kuch  street  railroad  corporations  as  charge  l)ut  five  cents  fare. 
[In  effect  March  13,  188d.J 

§  606.  Upon  the  trial  of  an  action  for  any  of  the  sums  for- 
feited, as  provided  in  the  two  preceding  sections,  proof  that 
the  person  demanding  or  receivmg  the  money  as  fare,  or  for 
the  sale  of  the  ticket  or  cheek,  was  at  the  time  of  making  the 
temand  or  receiving  the  money,  engaged  in  an  office  of  the 
eorporation,  or  vehicle  belonj^ing  to  the  corporation,  shall  be 
mimdfacie  evidence  that  such  person  was  the  agent,  seiTant, 
T  employee  of  the  corporation,  to  receive  the  money  and  give 
Ihe  ticket  or  check  mentioned.    [In  effect  July  1,  1874.] 

§  607.  In  every  grant  to  construct  street  railroads,  th« 
light  to  grade,  sewer,  pave,  macadamize,  or  otherwise  im 
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PTOVQ,  alter,  or  repair  the  streets  or  bi<^hways,  is  resenred  to 
Jie  corporation,  and  cannot  be  alienated  or  impaired ;  sBch 
work  to  be  done  so  as  to  obstruct  the  railroad  as  little  as  po8> 
Bible ;  and,  if  required,  the  corporation  must  shift  its  rails  so 
as  to  avoid  the  obstructions  made  thereby.  [In  effect  July  1, 
1874.] 

§  608.  Each  street  railroad  corporation  must  pay  to  the 
authorities  of  the  city,  town,  county,  or  city  and  county,  us  a 
license  upon  each  car,  such  sum  as  the  authorities  may  fix,  not 
exceeding  fifty  dollars  per  annum  in  the  city  of  San  Francisco, 
nor  more  than  twenty-five  dollars  per  annum  in  other  cities  or 
towns.  Where  any  street  railroad  connects  or  runs  through  two 
or  more  cities  or  towns,  a  proportionate  or  equal  share  of  such 
license  tax  must  be  paid  to  each  of  the  cities  or  towns  ;  anc 
no  such  license  tax  is  due  the  county  authorities  where  the 
same  is  paid  to  any  city  or  town  authority. 

§  609.  The  right  to  lay  down  a  track  for  grading  pur- 
poses, and  maintain  the  same  for  a  period  not  to  exce'^i  three 
years,  may  be  granted  by  the  corpoiate  authorities  of  any  city 
or  town,  or  city  and  county,  or  supervisors  of  any  city  or 
county,  but  no  such  track  must  remain  more  than  three  years 
upon  any  one  street ;  and  it  must  be  laid  level  with  the  street, 
and  must  be  operated  under  such  restrictions  as  not  to  inter- 
fere with  the  use  of  the  street  by  tlie  public.  The  corporate 
authorities  of  any  city  or  town,  or  city  and  county,  may  grant 
the  right  to  use  steam  or  any  other  motive  ])ower  in  propel- 
ling the  cars  used  on  such  grading  track,  w  hen  public  con- 
venience  or  utility  demands  it,  but  the  reasons  tberefor  must 
be  set  forth  in  the  ordinance,  and  the  right  to  rescind  the  ordi- 
nance at  any  time  reserved. 

§  610.  Street  i-ailroads  are  governed  by  the  provisions  of 
Title  III.  of  this  part,  so  far  as  they  are  applicable,  unless 
«nch  railroads  are  therein  specially  excepted.  [§§  454-4'U.] 
llu  effect  July  1,  1874.] 

§  611.  When  a  street  railroad  is  constructed,  owned,  oi 
operated  by  any  natural  person,  this  title  is  applicable  to  sael 
9enK>i\  in  like  manner  as  it  is  applicable  to  corporatioBB. 


WAQOJX  KOAO  COSPOBATIONB.     §§  612'513 


TITLE   V. 

WTAGON   ROAD   CORPORATIONS. 

tomoH  612.  Three  commiBsioneni  to  act  with  surreyor. 

613.  Surrey  and  map  to  be  filed  and  approved  by  superrlson. 
614   ToIIb,  <&g.,  to  be  collected.    Pfcoalty  (or  taking  imlawfvi 
tolls. 

615.  No  tollB  to  be  charged  on  highways  or  public  roads. 

616.  Bates  of  toll  to  be  posted  at  gate. 

617.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

618.  Toll  gatherer  not  to  detain  any  person  unnecessarily. 

619.  Persons  avoiding  tolls  to  pay  five  dollars. 

620.  Penalties  for  trespasses  on  property  of  corporation. 

621.  When  capital  invested  is  repaid,  tolls  to  be  reduced,  &o. 

522.  May  mortgage  and  hypothecate  corporate  property. 

523.  This  title  applies  to  natural  persons  as  well  as  corporationi 

§  512.  Where  a  corporation  is  formed  for  the  coostr action 
Bud  maiutenance  of  a  wagon  road,  the  road  must  be  laid  oai 
as  follows : 

Three  commissioners  must  act  in  conjunction  with  the  sur- 
veyor of  the  corporation,  two  to  be  appointed  by  the  board  of 
supervisors  of  the  comity  through  which  the  road  is  to  run, 
and  one  by  the  corporation,  who  must  lay  out  the  proposed 
road  and  report  their  proceedings,  together  with  the  map  of 
the  road,  to  the  supervisors,  as  provided  in  the  succeeding 
section.     [In  effect  July  1,  1874.] 

§  513.  When  the  route  is  surveyed,  a  map  thereof  must 
be  submitted  to  and  filed  with  the  board  of  supervisors  of 
each  county  through  or  into  which  the  road  runs,  giving  its 
general  course  and  the  principal  points  to  or  by  which  it  runs, 
and  its  width,  which  must  in  no  case  exceed  one  hundred  feet, 
and  the  supervisore  must  either  approve  or  reject  the  survey. 
If  approved,  it  must  be  entered  or  record  on  the  journal  of 
the  board,  and  such  approval  authorizes  the  use  of  all  public 
lands  and  highways  over  which  the  survey  runs;  but  the 
board  of  supervisors  must  require  the  corporation,  at  its  own 
expense,  and  the  corporation  must  so  change  and  open  the 
uighwaj  so  taken  and  used  as  to  make  the  same  as  good  as 
ihey  were  before  the  appropriation  thereof;  and  must  so  con- 
struct all  crossings  of  public  highways  over  and  by  its  road, 
ftod  its  toll  gates,  as  not  to  hinder  or  obstruct  the  use  of  the 
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§  514.  All  wagon  road  corporations  may  bridge  or  keep 
fen'ies  on  streams  on  the  line  of  their  road,  and  most  do  aU 
things  necessary  to  keep  the  same  in  repair.  They  may  take 
inch  tolls  only  on  their  roads,  ferries,  or  bridges,  as  are  fixed 
by  the  board  of  supervisors  of  the  proper  county  throa^h 
which  the  road  passes,  or  in  which  the  rerry  or  bridge  is  sit- 
uate, except  that  in  the  counties  of  Klamath,  Butte,  De. 
Norte,  Plumas,  Humboldt,  and  Sierra,  the  directors  may  fix 
their  own  tolls;  but  in  no  case  must  the  tolls  be  more  than 
iuificient  to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent 
per  annum  on  the  cost  of  construction,  after  paying  for  re 
pairs  and  other  expenses  for  attendini^  to  the  roads,  bridges^ 
or  ferries.  If  tolls,  other  than  as  herein  provided,  are  charged 
or  demanded,  the  corporation  forfeits  its  franchise,  and  must 
pay  to  the  party  so  charged  one  hundred  dollars  as  liquidated 
damages.    [Approved  March  28,  1874.    Sixty  days.] 

§  515.  When  any  highway  or  public  road  is  taken  and 
used  by  any  wagon  road  corporation  as  a  part  of  its  road,  the 
corporation  must  not  place  a  toll  gate  on  or  take  tolls  for  the 
use  of  such  highway  or  public  road  by  teamsters,  travellers, 
drovers,  or  any  one  transporting  property  over  the  same. 

§  516.  The  corporation  must  affix  and  keep  up,  at  or  over 
each  gate,  or  in  some  conspicuous  place,  so  as  to  be  conven- 
iently read,  a  printed  list  of  the  rates  of  toll  levied  and  de- 
manded. 

§  517.  Each  toll  gatherer  may  prevent  from  passing 
through  his  gate  persons  leading  or  driving  animals  or  ve- 
hicles subject  to  toll,  until  they  shall  have  paid,  respectively, 
the  tolls  authorized  to  be  collected. 

§  618.  Every  toll  gatherer  who,  at  any  gate,  unreasonably 
hinders  or  delays  any  traveller  or  passenger  liable  to  the  pay- 
ment of  toll,  or  demands  or  receives  from  any  person  more 
than  he  is  authorized  to  collect,  for  each  offence  forfeits  the 
kum  of  twenty-five  dollars  to  the  person  aggrieved. 

§  519.  Every  person  who,  to  avoid  the  payment  of  the 
legal  toh,  with  his  team,  vehicle,  or  horse,  turns  out  of  a 
iiragon,  turnpike,  or  plank  road,  or  passes  any  gate  thereon  oi 
»ound  adjacent  thereto,  and  again  enters  upon  such  road 
for  each  offence  forfeits  the  sum  of  fiv»  dollars  to  the  oorpo 
ftition  injured. 
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§  620.  Every  person  who : 

1.  Wilfully  breaks,  cuts  down,  defaces,  or  injures  any 
■lilestone  or  post  on  any  wagon,  turnpike,  or  plank  road; 
or, 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such  road ; 
or, 

3.  Digs  up  or  injures  any  part  of  such  road,  or  anything 
thereunto  belonging ;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon  without 
having  paid  the  legal  toll ; 

For  each  offence  forfeits  to  the  corporation  injured  the  sua 
of  tweuty-five  dollars,  in  addition  to  the  damages  resulting 
from  his  wrongful  act. 

§  521.  The  entire  revenue  derived  from  the  road,  shall  be 
appropriated:  first,  to  repayment  to  the  cor|M< ration  of  the 
costs  of  its  construction,  together  with  the  incidental  expenses 
incurred  in  collecting  tolls  and  keeping  the  road  in  repair ; 
and,  second,  to  the  ))ayment  of  the  dividend  among  its  stock- 
holders, as  provided  in  section  five  hundred  and  fourteen. 
When  the  repayment  of  the  cost  of  const  ruction  is  completed, 
the  toils  must  .>6e  m  redoiced  as  to  raise  no  more  than  an 
amount,  sutfic^^im  tp^  Bay  said*  dividend,  and '  incidontal  ex- 
penses, and  to  keep  tl.e  roaCl  i^  ^ood  repast.  {Xu  effect  Ju^y 
1,  1874.]  -'--., 


J   m 


§  622.  The  corporation  may  mortgage  or  hypothecate  its 
road  and  other  property  for  funds  with  which  to  construct  or 
repair  their  road,  but  no  mortgage  or  hypothecation  is  valid 
or  binding  unless  at  least  twenty-five  per  cent,  of  the  capital 
Btock  subscribed  has  been  paid  in  and  invested  in  the  con- 
Btruction  of  the  road  and  appurtenances,  and  then  only  after 
an  affirmative  vote  of  two  thirds  of  the  capital  stock  sub- 
scribed. 

§  623.  When  a  wagon,  turnpike,  or  plank  road  is  con- 
itructed,  owned,  or  operated  by  any  natural  person,  this  title 
is  applicable  to  such  person  in  *ike  manner  as  it  is  applicabU 
'O  corporations. 

OoMtnietloii  of  ToU  Boacb.    See  Pol  Code,  K  377^2881 
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TITLE  VL 

BRIDGE,     FERRY,      WHARF,      CHUTE 
AND  PIER  CORPORATIONS. 

Monov  628.  Corporation  to  obtain  license  from  supervisors. 

629.  In  what  contingencies  corporate  existence  ceases . 

530.  President  and  secretary  to  make  annual  report,  and  whaf 
to  contain.    Damages  for  failing  to  report. 

5S1.  This  title  to  apply  to  natural  persons  alike  with  corpora- 
tions. 

§  628.  No  corporation  mast  construct  or  take  tolls  on  a 
bridge,  ferry,  wharf,  chute,  or  pier  until  authority  is  granted 
therefor  by  the  supervisore. 

§  629.  Every  such  corporation  ceases  to  be  a  body  corpo- 
rate: 

1.  If,  witliin  six  months  from  filing  its  articles  of  incorpora 
tion,  it  has  not  obtained  such  a  ut^orit}i  from -the.  board  oi 
Bupervisors;^  aijd  if,  wi^hiarpne  year  thereafter,  it  has  not 

•  ,..eo^^erfc^d:''t|ie  cotstKidtiOn;  of  the  biid<^e»  wl»a?f,  chute,  or 
',  •  •.•pier,ViiliaJfi*a^j  ejcpefniietJ  tiiereon  at  least  ten  per  cent,  of 
•    /  ilTe  capfltifl  sfo*ck  of  the  corporation ; 

2.  If,  within  three  years  from  filing  the  articles  of  incor- 
poration, the  bridge,  wharf,  chute,  or  pier  is  not  completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  corpora^ 
tion  is  destroyed,  it  is  not  reconstructed  and  ready  for  ns€ 
within  three  years  thereafter ; 

4.  If  the  ferry  of  any  such  corporation  is  not  in  running  or. 
der  within  three  months  after  authority  is  ohtained  to  establisli 
it,  or  if  at  any  time  thereafter  it  ceases,  for  a  like  term  con  see. 
utively,  to  penorm  the  duties  imposed  by  law. 

§  630.  The  president  and  secretary  of  every  bridge,  ferry 
wharf,  chute,  or  pier  corporation  must  annually,  under  oath 
report  to  the  board  of  supei-visors  of  the  county  in  which  tb« 
articles  of  incorporation  are  filed : 

1.  The  cost  3f  constructing  and  providing  all  necessar? 
appendages  and  appurtenances  for  their  bridge,  ferry,  whar} 
'     ennte,  or  pier ; 

5.  The  amount  of  all  moneys  expended  thereon,  since  Itl 
Mmitmction,  for  repairs  and  incidental  expenses ; 
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3.  The  amount  of  their  capital  stock,  how  mnch  paid  in,  and 
DOW  much  actually  expended  thereof ; 

i.  The  amount  received  during  the  year  for  tolls  and  from 
r11  other  sources,  stating  each  separately  ; 

5.  The  amount  of  dividends  made,  and  the  indebtedness  of 
the  corporation,  specifying  for  what  it  was  incurred ; 

6.  Sach  other  facts  and  particnlaiis  respecting  the  busihess 
of  the  corporation  as  the  board  of  supervisors  may  reqnire. 

This  report  the  president  and  secretary  must  cause  to  be  piibi 
lished  for  four  weeks  in  a  daily  newspaper  published  nearest 
the  bridge,  feriy,  wharf,  j)ier,  or  chute,  if  required  by  order  of 
the  board  of  supervisors.  A  failure  to  make  sncli  re]K)rt  Bub« 
jects  the  corporation  to  a  penalty  of  two  hundred  dollars ;  and 
for  every  week  permitted  to  elapse  after  such  failure,  an  addi- 
tional penalty  of  fifty  dollars ;  payable  in  each  case  to  the 
county  from  which  the  authority  of  the  corporation  was  de- 
rived. A.I1  such  cases  must  be  reported  by  the  board  of  super- 
visors to  the  district  attorney,  who  must  commence  an  action 
therefor. 

§  631.  When  a  bridge,  ferry,  wharf,  chute,  or  pier  is  con- 
structed, operated,  or  ownt^d  by  a  natural  person,  this  title  is 
applicable  to  such  person  in  like  manner  as  it  is  applicable  to 
corporations. 

General  proviMoiu :  Public  Ferries  and  Toll  Bridges,  Polit.  Code,  {{ 
I84a-28a6 ',  Wharyea,  Chutes,  and  Piers,  Polit.  Code,  §§  290*-29a0 


TITLE  VII. 
TELEGRAPH    CORPORATIONS. 

BaonoN  686.  Hay  use  right  of  way  along  waters,  roads,  and  highways. 

687.  Persons  liable  for  damages  for  injuring  tel^p»ph  property 

688.  Party  guilty  of  wilful  and  malicious  injiuy,  liable  to  one 

hundred  times  actual  damages. 

689.  Conditions  on  which  damage  to  sub-aqueous  cable  may  be 

recovered. 
640.  May  dispose  of  certahi  rights. 
611.  Sates  of  charges  to  be  fix^,  and  how  published.  (Bepealed.) 

§  636.  Telegraph  corporations  may  construct  lines  of  tele* 
gtaph  along  and  upon  any  public  road  or  highway,  along  or 
wross  any  of  the  waters  or  lands  within  this  State,  and  may 
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Brect  poleg,  poets,  piers,  or  abatments  for  supporting  the  in* 
snlators,  wires,  and  other  necessary  fixtures  of  their  lines,  in 
Buch  manner  and  at  such  points  as  not  to  incommode  the  pub* 
lie  use  of  the  road  or  highway,  or  interrupt  the  navigation  of 
the  waters. 

§  637.  Any  person  who  injures  or  destroys,  through  want 
of  proper  care,  any  necessary  or  useful  fixture  of  any  telegraph 
corporation,  is  liable  to  the  corporation  for  all  damages  sns- 
tained  thereby.  Any  ressel  which,  by  dragging  its  anchor  or 
otherwise,  breaks,  injures,  or  destroys  the  sub-aqueous  cable 
of  a  telegraph  corporation,  subjects  its  owner  to  the  damages 
hereinbefore  specified. 

§  638.  Any  person  who  wilfully  and  maliciously  docs  any 
injury  to  any  telegraph  property  mentioned  in  the  preceding 
section,  is  liable  to  tlie  corporation  for  one  hundred  times  the 
amount  of  actual  damages  sustained  thereby,  to  be  recovered 
in  any  court  of  com])eteut  jurisdiction. 

§  639.  No  telegraph  corporation  can  recover  dama^^es  for  the 
breaking  or  injury  of  any  sub-aqueous  telegraph  cable,  unless 
such  corporation  has  previously  erected  on  either  bank  of  the 
waters  under  which  the  cable  is  placed,  a  monument,  indicat- 
ing the  place  where  the  cable  lies,  and  publishes  for  one  month 
in  some  newspaper  most  likely  to  give  notice  to  navigators,  a 
notice  giving  a  description  and  the  purpose  of  the  monuments, 
and  the  general  course,  landings,'and  termini  of  the  cable. 

§  640.  Any  telegraph  corporation  may  at  any  time,  with 
the  consent  of  the  persons  holding  two  thirds  of  the  issuer 
stock  of  the  corporation,  sell,  lease,  assign,  transfer,  or  con 
vey  any  rights,  privileges,  franchises,  or  property  of  the  coi 
poration,  except  its  corporate  franchise. 

f  541  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 
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TITLE  VIIL 
WATER  AND  CANAL  CORPORATIONS. 

BwynoK  648.  Oorporation  may  obtain  contract  to  supply  city  or  town 
649.  Duties  of  corporation.    Bates  fixed  by  commiflsionen. 
550.  Right  to  use  streets,  ways,  alleys,  and  roads. 
561.  To  build  and  keep  bridges  in  repair. 
652.  Irrigation.    Easement  and  water  rates. 

§  648.  No  corporation  formed  to  sapply  any  dt^,  city  and 
eoonty,  or  town  with  water  mast  do  so  unless  preyiously  au« 
khorized  b^  an  ordinance  of  the  authorities  thereof,  or  unless 
it  is  done  in  conformity  with  a  contract  entered  into  between 
the  city,  city  and  county,  or  town  and  the  corporation.  Con- 
tracts so  made  are  valid  and  binding  in  law,  but  do  not  take 
from  the  city,  city  and  county,  or  town  the  right  to  regulate 
the  rates  for  water,  nor  must  any  exclusive  right  be  granted. 
No  contract  or  grant  must  be  made  for  a  term  exceeding 
fifty  years. 

§  649.  All  corporations  formed  to  supply  water  to  cities 
or  towns  must  furnish  pure  fresh  water  to  the  inhabitants 
thereof,  for  family  uses,  so  lon^  as  the  supply  permits,  at  rea- 
sonable rates  and  without  distinction  of  persons,  upon  proper 
demand  therefor;  and  must  furnish  water  to  the  extent  of 
their  means,  in  case  of  fire  or  other  great  necessity,  free  of 
charge.  The  rates  to  be  charged  for  water  must  be  deter- 
mined by  commissioners,  to  be  selected  as  follows  :  two  by  the 
city  and  county  or  city  or  town  authorities,  or,  when  there  are 
QO  city  or  town  authorities,  by  the  board  of  supervisors  of  the 
count  J,  and  two  by  the  water  company ;  and  in  case  a  ma- 
^rity  cannot  agree  to  the  valuation,  the  four  commissioners 
must  choose  a  fifth  commissioner ;  if  they  cannot  agree  upon 
a  fifth,  then  the  county  judge  of  the  county  must  appoint  such 
Sflh  person.  The  decision  of  the  majonty  of  the  commis- 
sioners shall  determine  the  rates  to  be  charged  for  water  for 
uneyear,  and  until  new  rates  are  established.  The  board  of 
supervisors,  or  the  proper  city  or  town  authorities,  may  pre* 
icribe  proper  rules  relating  to  the  delivery  of  water,  not  in- 

onsifltent  with  the  laws  of  the  State.    [In  effect  Jnlj  1 

S74.] 

68  Gal.  141 
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§  650.  Any  corporation  created  under  the  provisions  of 
this  part,  for  the  purposes  named  in  this  title,  subject  to  the 
reasonable  direction  of  the  board  of  su{)eryisors,  or  city  or 
town  authorities,  as  to  the  mode  and  manner  of  using  such 
right  of  way,  may  use  so  much  of  the  streets,  ways,  and  alleys 
in  any  town,  city,  or  city  and  county,  or  any  public  roaC 
therein,  as  may  be  necessary  for  laying  pipes  for  conducting 
water  into  any  such  town,  city,  or  city  and  county,  or  through 
or  into  any  part  thereof. 

§  551.  Every  water  or  canal  corporation  must  construct 
and  keep  in  good  repair,  at  all  times,  for  public  use,  across 
their  canal,  flume,  or  water  pipe,  all  of  the  bridges  that  the 
board  of  supervisora  of  the  county  in  which  such  canal  is  sit- 
uated may  require,  the  bridges  being  on  the  lines  of  public 
highways  and  necessary  for  public  uses  in  connection  with 
such  highways;  and  all  waterworks  must  be  so  laid  and 
constructed  as  not  to  obstruct  public  highwa3rs. 

See  Act  of  March  30, 1872,  Relative  to  Formation  of  Canal  and  Pitcb 
Corporations,  Appendix,  p.  471. 

§  652.  Whenever  any  corporation,  organized  under  the 
laws  of  this  State,  furnishes  water  to  irrigate  lands  which 
said  corporation  has  sold,  the  right  to  the  flow  and  use  of 
said  water  is  and  shall  remain  a  perpetual  easement  to  the 
land  so  sold,  at  such  rates  and  terms  as  may  be  established 
by  said  corporation  in  pursuance  of  law.  And  whenever  any 
person  who  is  cultivating  land  on  the  line  and  within  the 
flow  of  any  ditch  owned  by  sucli  coi-poration,  has  been  fur- 
nished water  by  it,  with  which  to  irrigate  his  land,  such  per- 
ion  shall  be  entitled  to  the  continued  use  of  said  water,  upoB 
the  same  terms  as  those  who  have  purchased  their  land  of  thf- 
corporation.     [In  effect  April  3,  1876.1 

56  Cal.  440. 


TITLE   IX. 

HOMESTEAD  CORPORATIONS. 

VvuiOK  657.  Time  of  corporate  existence. 

668.  By-laws  must  Bi>ecif7  time  for  and  amount  of  payment  <A 
instalments,  and  penalty  for  failure  to  pay.  By-laws  t« 
be  furnished  to  any  member  on  demand. 

668.  Advertisement  and  sale  of  delinquent  and  forfeited 

MO.  Ifaj  borrow  and  loan  funds— how,  and  for  what  tfane. 
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Bionoir  601.  Minor  diUdreiif  wards,  and  nuuried  women  may  own  itook. 
662.  JPorfeitare  for  speoolating  in  or  owning  lands  excooding  two 

hundred  thousand  dollan. 
668.  When  corporation  is  terminated,  and  how. 

664.  Payment  of  premiums. 

665.  Annual  report  to  be  published. 
666   Publication  in  certain  cases. 

§  667.  Corporations  organized  for  the  purpose  of  aoqnii^* 
ing  lands  in  large  tracts,  paving  off  incumbrances  thereon, 
improving  and  subdividing  them  into  homestead  lots  or  par- 
cels, and  distributing  them  among  the  shareholders,  and  for 
the  accumulation  of  a  fund  for  such  purposes,  are  luiown  M 
homestead  corporations,  and  must  not  have  a  corporate  ex 
btenoe  for  a  longer  period  than  ten  years. 

§  668.  Such  corporations  must  specify  in  their  by-laws 
the  times  when  the  instalments  of  the  capital  stock  are  pay- 
able, the  amount  thereof,  and  the  fines,  penalties,  or  foifeit- 
nres  incurred  in  case  of  default.  A  printed  copy  of  the  arti- 
cles of  incorporation  and  by-laws  must  be  furmshed  to  anj 
shareholder  on  demand. 

§  660.  Whenever  any  shares  of  stock  are  declared  for- 
feited, by  resolution  of  the  board  of  directors,  the  directors 
may  advertise  the  same  for  sale,  giving  the  name  of  the  sub- 
scriber and  the  number  of  shares,  by  notice  of  not  less  than 
three  weeks,  published  at  least  once  a  week  in  a  newspaper  of 
general  circulation  in  the  city,  town,  or  county  where  the  prin- 
cipal place  of  business  of  such  corporation  is  located.  Such 
sale  must  be  made  at  auction,  under  the  direction  of  the  sec- 
retary of  the  company.  The  corporation  may  be  a  bidder, 
and  the  shares  must  be  disposed  of  to  the  highest  bidder  for 
cash.  No  defect,  informality,  or  irregularity  in  the  proceed- 
ings respecting  the  sale  invalidates  it,  if  notice  is  given  as 
herein  provided.  After  the  sale  is  made  the  secretary  must, 
on  receipt  of  the  purchase  money,  transfer  to  the  purchaser 
the  shares  sold,  and  after  deducting  from  the  proceeds  of  such 
sale  all  instalments  then  due,  and  all  expenses  and  charges  of 
Bale,  must  hold  the  residue  subject  to  tne  order  of  the  delin- 
quent subscriber. 

§  660.  Homestead  corporations  may  borrow  money  for  the 
fmrposes  of  the  corporation,  not  exceeding  at  any  one  time 
•ne  fourth  of  the  aggregate  amount  of  the  shares  or  parts  of 
lustaaUy  paid  in,  and  the  income  thereof;  no  greater  rale 
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of  interest  must  be  paid  therefor  than  twelve  per  cent,  per  an 
nam.  For  the  purpose  of  completing  the  purchase  of  lands 
intended  to  be  divided  and  distributed,  they  may  borrow  on 
the  security  of  their  shares  on  the  land  thus  purchased,  or 
that  owned  by  the  corporation  at  the  time  of  procuring  the 
loan,  any  sum  of  money  which,  together  with  the  interest  con- 
tracted to  become  due  thereon,  will  not  exceed  ninety  per 
cent,  of  the  unpaid  amount  subscribed  by  the  shareholders ; 
but  no  loan  must  be  made  to  the  corporation  for  a  term  ex> 
tending  beyond  that  of  its  existence. 

§  661.  Such  shares  of  stock  in  homestead  corporations  aa 
may  be  acquired  by  children,  the  cost  of  which,  and  the  de- 
posits and  assessments  on  which  are  paid  from  the  personal 
earnings  of  the  children,  or  with  gifts  from  persons  other  than 
their  male  parents,  may  be  taken  and  held  for  them  by  their 
parents  or  guardians.  Married  women  may  hold  such  shares 
as  they  acquire  with  their  personal  earnings,  or  those  of  their 
children,  voluntarily  bestowed  therefor,  or  from  property  be- 
queathed or  given  to  them  by  persons  other  than  their  hus- 
bands. 

§  662,  Homestead  corporations  must  not  purchase  and  sell, 
or  otherwise  acquire  and  dispose  of  real  property,  or  any  in- 
terest therein,  or  any  personal  property,  for  the  sole  purpose 
of  speculation  or  profit.  Nor  must  any  such  corporation  at 
any  one  time  own  or  hold,  in  trust  or  otherwise,  for  its  pur- 
poses, real  property,  or  any  interest  therein,  which  in  the  ag- 
gregate exceeds  in  cash  value  the  sum  of  two  hundred  thou- 
sand dollars.  For  any  violation  of  the  provisions  of  this  sec- 
tion, corporations  forfeit  their  corporate  rights  and  powers. 
On  the  application  of  any  citizen  to  a  couit  of  competent  ju- 
risdiction such  forfeiture  may  be  adjudged,  and  the  judgment 
carries  with  it  costs  of  the  proceedings. 

§  663.  Except  for  the  purpose  of  winding  up  and  settling 
its  affairs,  every  homestead  corporation  must  terminate  at  the 
expiration  of  the  time  fixed  for  its  existence  in  the  articles  oi 
incorporation,  or  when  dissolved  as  provided  in  this  part  No 
dividend  of  funds  must  be  made  on  termination  of  its  corporate 
existence,  until  its  debts  and  liabilities  are  paid ;  and  upon  thf 
final  settlement  of  the  affairs  of  the  corporation,  or  upon  the  ter 
mination  of  its  corporate  existence,  the  directors,  in  snch  man* 
isr  as  they  may  determine,  must  divide  its  property 
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Its  shareholders  in  proportion  to  their  respective  interests,  or, 
upon  the  application  of  a  majority  in  interest  of  the  stock- 
holders, must  sell  and  dis]>ose  of  any  or  all  of  the  real  estate 
of  the  corporation  upon  such  terms  as  may  be  most  conducire 
to  the  interests  of  all  the  stockholders,  and  must  convey  the 
same  to  the  purchaser,  and  distribute  the  proceeds  among  the 
shareholdcis,  or  may  at  any  time,  wh^i  best  for  the  interests 
of  al^  the  shareholders,  cause  the  lands  of  the  corporation  to 
be  subdivided  into  lots  and  distributed,  by  sale  for  premium^ 
at  auction  or  otherwise,  among  the  shareholders. 

§  664.  Such  premiums  on  lots  may  be  made  payable  at  the 
lime  they  are  bid  off,  and,  if  not  so  paid  on  any  lot  of  land, 
the  directors  may  immediately  offer  the  same  for  sale  again. 
If  made  payable  at  a  future  day,  and  any  shareholder  fails  to 
pay  his  bid  on  the  day  the  same  is  made  due  and  payable,  the 
directors  may  advertise  and  sell  the  shares  of  stock  represent- 
ing the  lots  of  land  on  which  the  premiums  remain  unpaid,  in 
the  manner  provided  in  the  by-laws  fur  the  sale  of  shares  on 
account  of  delinquent  instalments  and  premiums. 

§  666.  The  actual  financial  condition  of  all  homestead 
corporations  must,  by  the  directors  thereof,  be  published  an- 
nutdly  in  the  [a]  newspaper  published  at  the  principal  place 
of  business  of  the  corporation,  for  four  weeks,  if  published  in 
a  weekly,  and  two  weeks,  if  published  in  a  daily.  The  state- 
ment must  be  made  up  to  the  end  of  each  year,  and  must  be 
verified  by  the  oath  of  the  president  and  secretary,  showing 
the  items  of  property  and  liabilities. 

§  666.  In  any  case  in  which  a  publication  is  required,  and 
no  newspaper  is  published  at  the  principal  place  of  business, 
the  publication  may  be  made  in  a  paper  published  in  an  ad- 
joinmg  county. 
Bee  Act  of  March  23,  1874,  RelatiTe  to  Homestead  Corporations,  Ap- 
"  c,  p.  479.  


TITLE  X. 
SAVJNGS  AND  LOAN  CORPORATIONS. 

Iiofiov  671.  Blay  loan  money  —  on  what  terms,  how,  and  to  whom,  and 

how  long. 
672.  Capital  stock,  and  rights  and  privileges  thereof. 
678.  No  dividends,  except  from  surplus  profits.     To  eontvaDt  at 

Ualidlity,  exoept  for  deposits 
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SxoiiON  674.  Property  which  may  be  owned  by  corporatious,  and  how 
deposed  of.     Bestrictions  in  purchaaea  as  provided  abore. 

676.  Blarried  women  and  minors  may  own  stock  in  their  owt 

right. 
576.  May  issue  transferable  certificates  of  deposit.    Special  o«r 
tificates. 

677.  To  provide  reserve  fund  for  the  payment  of  losses. 

678.  Prohibition  on  director  and  officer,  and  what  vacates  officci 
579.  I>efinition  of  phrase  "  create  debts." 

§  671.  Corporations  organized  for  the  purpose  of  accumu 
tating  and  loaning  the  funds  of  their  members,  stockholden^ 
Itnd  depositors,  may  loan  and  invest  the  funds  thereof,  receive 
deposits  of  money,  loan,  invest,  and  collect  the  same,  with 
interest,  and  may  repay  depositors  with  or  without  interest 
No  such  corporation  must  loan  money,  except  on  adequate 
security  on  real  or  personal  property,  and  such  loan  must  not 
be  for  a  longer  period  than  six  years. 

67  Cal.  591. 

§  672.  When  savings  and  loan  corporations  have  a  capital 
stock  specified  in  their  articles  of  incorporation,  certificates  of 
the  ownership  of  shares  may  be  issued ;  and  tlie  rights  and 
privileges  to  be  accorded  to,  and  the  obligations  to  be  imposed 
upon,  such  capital  stock,  as  distinct  from  those  of  depositors, 
must  be  fixed  and  defined,  either  in  the  articles  of  incorpora- 
tion or  in  the  by-laws. 

56  Cal.  345. 

§  678.  The  directors  of  savings  and  loan  corporations 
may,  at  such  times  and  in  such  manner  as  the  by-laws  pre 
scribe,  declare  and  pay  dividends  of  so  much  of  the  profits  of 
the  corporation,  and  of  the  interest  arising  from  the  capita] 
stock  and  deposits,  as  may  be  appropriated  for  that  purpose 
under  the  by-laws  or  under  their  agreements  with  depositors. 
The  directors  must  not  contract  any  debt  or  liability  against 
the  corporation  for  any  purpose  whatever,  except  for  deposits. 
The  capUal  stock  and  the  assets  of  the  corporation  are  a  se- 
earity  to  depositors  and  stockholders,  depositors  having  the 
priority  of  security  over  the  stockholders,  but  the  by-laws  may 
>ro  ide  that  the  same  security  shall  extend  to  deposits  made 
oy  stockholders. 

§  674.  Savings  and  loan  corporations  may  purchase,  hold 
knd  convey  real  and  personal  property,  as  follows : 
1.  The  lot  and  building  in  which  the  business  of  the  cor 

E oration  is  carried  on,  the  cost  of  which  must  not  exceed  one 
andred  thousand  dollars ;  except,  on  a  vote  of  two  thirdi 

8 
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»f  the  stockholdeiSy  the  corporation  may  increaao  the  sum 
to  an  amount  not  exceeding  two  hundred  and  fifty  tbousaDd 
dollars ; 

2.  Such  as  may  have  been  mortgaged,  pledged,  or  con- 
veyed to  it  in  trust,  for  its  benefit  in  good  faith,  for  money 
loaned  in  pursuance  of  the  regular  business  of  the  corpora- 
tion; 

3.  Such  as  may  Iiave  been  purchased  at  sales  under  pledges, 
mortgages,  or  deeds  of  trust  made  for  its  benefit,  for  money 
BO  loaned,  and  such  as  may  be  conveyed  to  it  by  borrowers  in 
satisfaction  and  discharge  of  loans  made  thereon ; 

4.  No  such  corporation  must  purchase,  hold,  or  convey  real 
estate  in  any  other  case  or  for  any  other  purpose ;  and  all 
real  estate  described  in  subdivision  three  of  this  section  must 
be  sold  by  the  corporation  within  five  years  after  the  title 
thereto  is  vested  in  it  by  purchase  or  otherwise; 

5.  No  corporation  must  purchase,  own,  or  sell  personal 
property,  except  such  as  may  be  requisite  for  its  immediate 
accommodation  for  the  convenient  transiiction  of  its  business, 
mortgages  on  real  estate,  bonds,  securities,  or  evidences  of  in- 
debtedness, public  or  private,  gold  and  silver  bullion,  and 
United  States  mint  certificates  of  ascertained  value,  and  evi- 
dences of  debt  issued  by  the  United  States  ; 

6.  No  corporation  must  purchase,  liold,  or  convey  bonds, 
securities,  or  evidences  of  indebted nes8,  public  or  private,  ex- 
cept bonds  of  the  United  States,  of  the  State  of  (yahfornia,  and 
of  the  counties,  cities,  or  cities  and  counties,  or  towns  of  the 
State  of  California,  unless  such  corporation  has  a  capital  stock 
or  reserved  fund  paid  in,  of  not  less  than  three  hundred  thou- 
land  dollars.     [Approved  March  IS,  1874.    Immediate  efiect.] 

§  676.  Married  women  and  minors  may,  in  their  own 
tight,  make  and  draw  deposits  and  draw  dividends,  and  give 
f  Alid  receipts  therefor. 

I  676.  Savings  and  loan  corporations  may  issue  general 
tertificates^  of  deposit,  which  are  transferable,  as  in  othci 
.(ases,  by  indorsement  and  delivery ;  may  issue,  when  re- 
luested  by  the  depositor,  special  certificates,  acknowledging 
(he  deposit  by  the  person  therein  named  of  a  specified  sum  of 
money,  and  expressly  providing  on  the  face  of  such  certificate 
Ihat  the  sum  so  deposited  and  therein  named  may  be  trans- 
ferred only  on  the  books  of  the  corporation ;  payment  there- 
•tter  made  by  the  corporation  to  the  depositor  named  in  muk 
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certificate,  or  to  his  assignee  named  upon  the  books  of  the 
corporation,  or,  in  ciise  of  death,  to  the  legal  representative 
of  such  pei'son,  of  the  sum  for  which  sucli  special  certificate 
was  issued,  discharges  the  corporation  from  all  further  liabil 
ity  on  account  of  tlic  money  so  paid. 

§  577.  Savings  and  loan  corporations  may  presciibe  by 
their  by-laws  the  time  and  conditions  on  which  repayment  is  to 
be  made  to  depositor;  but  whenever  there  is  any  call  by  de- 
positors for  repayment  of  a  greater  amount  than  the  corpora- 
tion may  have  disposable  for  that  purpose,  the  directors  or 
officers  thereof  must  not  make  any  new  loans  or  investments 
of  the  funds  of  the  depositors,  or  of  the  earnings  thereof, 
nntil  such  excess  of  call  has  ceased.  The  directors  of  any 
inch  corporation  having  no  capital  stock  must  retain,  on  each 
dividend  day,  at  least  five  per  cent,  of  the  net  profits  of  the 
corporation,  to  constitute  a  reserve  fund,  which  must  be  in- 
vested in  the  same  manner  as  other  funds  of  the  corporation, 
and  must  be  used  toward  paying  any  losses  which  the  cor{K>ra> 
tiou  may  sustain  in  pursuing  its  lawful  business.  The  cor- 
poration  may  provide  by  its  by-laws  for  the  disposal  of  any 
Axcess  in  the  reserve  fund  over  one  hundred  thousand  dollars, 
and  the  tinal  disposal,  upon  the  dissolution  of  the  corporation, 
of  the  reserve  fund,  or  of  the  remainder  thereof,  after  pay- 
ment of  losses. 

57  Cal.  602. 

§  578.  No  director  or  officer  of  any  savings  and  loan  cor- 
I  oration  must,  directly  or  indirectly,  for  himself  or  as  the  part- 
ner or  agent  of  others,  borrow  any  of  the  deposits  or  other 
fands  of  such  corporation,  nor  must  he  liecome  an  indorser  or 
surety  for  loans  to  others,  nor  in  any  manner  be  an  obligor  for 
moneys  borrowed  of  or  loaned  by  such  corporation.  The  office 
of  any  director  or  officer  who  acts  in  contravention  of  the  pro- 
isions  of  this  section  immediately  thereupon  becomes  vacant 

Overdrawing  of  his  account  by  officer,  a  miBdemaai  "t.    Penal  God* 
1661. 

§  579.  Receiving  deposits,  issuing  certificates  of  deposit, 
checks,  and  bills  of  exchange,  and  the  like,  in  the  transaction 
\H  the  business  of  savings  and  loan  corporations,  must  not  bf 
construed  to  be  the  creation  of  debts  within  the  meaning  of 
Vbe  phrase  "  create  debts,''  m  section  309. 

See  Act  of  February  21, 1872,  Relative  to  Corporations  for  th« 
atioii  and  Investment  of  Fondfl  and  Savina,  Appendix,  f .  406. 
57  Cal.  602. 
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TITLE    XL 

MINING  CORPORATIONS. 

684.  RemoTal  of  the  principal  office  proyided  for     (Repealed.) 
686.  Biiecton  to   file  eertifioatee  of  proceedin|i  in  offleee  «< 
connty  clerks  and  secretary  of  state. 

686.  Transfer  agencies. 

687.  Stock  issued  at  transfer  agencies. 

§  684.  Section  five  hundred  and  eightj-foor  of  the  Ciyil 
Code  is  repealed.     [In  effect  April  3, 1876.] 

§  685.  When  the  publication  provided  for  in  the  preo^ 
iiig  section  has  been  completed,  the  directors  of  the  corpof»> 
tioa  must  file  in  the  offices  of  the  clerks  of  the  counties  from 
and  to  whicli  such  change  has  been  made,  and  in  the  oflSce  of 
the  secretary  of  state,  certified  copies  of  the  written  consent 
of  the  stockholders  to  such  change,  and  of  the  notice  of  such 
change,  and  proof  of  publication ;  also,  a  certificate  that  the 
proposed  removal  has  taken  place;  and  thereafter  the  prin- 
cipal place  of  business  of  the  corporation  is  at  the  place  to 
which  it  is  removed. 

§  586.  Aaj  corporation  organized  in  this  State  for  the 
purpose  of  mining  or  carrying  on  mining  operations  in  or 
witnout  this  State,  may  establish  and  maintain  agencies  in 
other  States  of  the  United  States,  for  the  transfer  and  issuing 
of  their  stock ;  and  a  transfer  or  issue  of  the  same  at  any  such 
transfer  fluency,  in  accordance  with  the  provisions  of  its  by- 
laws, is  viuid  and  binding  as  fully  and  eflectually  for  all  pur 
poses  as  if  made  upon  the  books  of  such  cor])oration  at  its  prin- 
dpal  office  within  this  State.  The  agencies  must  be  governed 
ay  the  by-laws  and  the  directors  of  the  corporation. 

§  587.  All  stock  of  any  such  corporation,  issned  at  a 
.tansfer  agency,  must  be  signed  by  the  president  and  secretary 
of  the  corporation,  and  countersigned  at  the  time  of  its  issue 
by  the  ag<>.nt  having  charge  of  the  transfer  agency.  No  stock 
oast  be  issued  at  a  transfer  agency  unless  the  certificate  of 
^tock,  in  lieu  of  which  the  sa.ne  is  issued,  is  at  the  time  sur- 
rendered for  cancellation. 
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TITLE  XII. 
BENEVOLENT    CORPORATIONS. 

Bbotion  693.  Corporationfi  for  purposes  other  than  profit,  how  foinwd. 
5d4.  Additional  facts,  articles  of  incorporation  to  set  oat. 

595.  Amount  of  real  estate  limited. 

596.  Land  held  by  Masons,  Odd  Fellows,  and  Pioneers. 

597.  Directors  to  make  yerified  report  annually. 

598.  Sale  and  mortgage  of  real  estate. 

699.  What  may  be  provided  for  in  their  by-laws,  &c. 
600.  Members  admitted  after  incorporation. 
001.  No  member  to  transfer  membership,  &c. 

602.  Religious  societies  may  become  sole  corporations. 

603.  Churches,  how  incorporated. 

§  593.  Any  number  of  persons  associated  together  for  any 
purpose,  where  pecuniary  profit  is  not  their  object,  and  foi 
which  indiyiduals  may  lawfully  associate  themselves,  may,  in 
accordance  with  the  rules,  regulations,  or  discipline  of  such 
association,  elect  directors,  the  number  thereof  tO  be  not  lesi 
than  three  nor  more  than  eleven,  and  may  incorporate  them- 
selyes  as  provided  in  this  part.     [In  effect  April  5,  1880.] 

§  694.  In  addition  to  the  requirements  of  section  290,  the 
articles  of  incorporation  of  any  association  mentioned  in  the 
precedinj^  section  must  set  forth  the  holding  of  the  election  for 
directors,  the  time  and  place  where  the  same  was  held,  that  a 
majority  of  the  mcmbere  of  such  association  were  present  and 
voted  at  such  election,  and  the  result  thereof ;  which  facts  must 
be  verified  by  the  officers  conducting  the  election. 

52  Cal.  333. 

§  696.  All  such  corporations  may  hold  all  the  property  of 
the  association  owned  prior  to  incorporation  or  acquired  there- 
after in  any  manner,  and  transact  au  business  relative  thereto ; 
but  no  such  corporation  must  own  or  hold  more  real  estate 
than  may  be  necessary  for  the  business  and  objects  of  the  as- 
■oeiation  and  providing  burial  grounds  for  its  deceased  mem- 
bei*s,  not  to  exceed  six  whole  lots  in  any  city  or  town,  nor  mora 
iian  twenty  acres  in  the  country,  the  annual  increase,  income, 
inr  profit  whereof  must  not  exceed  fifty  thousand  dollars,  j9r» 
vided,  that  any  such  corporation  now,  or  hereafter  having,  and 
having  had  continuously  for  the  next  preceding  three  years, 
the  care,  custody,  control,  and  maintenance  each  year,  upon 
an  annual  average  of  not  less  than  one  hundred  orphans,  half 
vrphans,  and  indigent  minor  children  at  any  one  orphan  asy 
Uim,  shall  be  entitled  and  allowed  to  own  and  possess  an^ 
nnniber  of  acres  not  exceeding  one  hundred  and  sixty  acres  of 
and  in  the  country,  outside  of  any  incorporated  city  or  town, 
"ind  the  annual  income  or  profit  of  which  does  not  exceed  fiftj 

^usand  dollars;  cmd  provided  fuHher,  such  orphan  adylnif 
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ihall  be  situated  on  such  lands;  and  provided  further,  that  th« 
limitations  herein  provided  for  shall  not  apy)ly  to  corporations 
formed,  or  to  be  formed,  tmder  section  8ix  hundred  and  two 
of  the  Civil  Code,  when  the  land  is  hold  or  used  for  churches, 
hospitals,  schools,  colleges,  orphan  asylums,  parsonages,  or 
cemetery  purposes.     [In  effect  February  26,  1881.] 

§  69o.  In  addition  to  that  provided  for  in  the  preceding 
section,  friendly  societies  and  Fioneer  associations  may  hold 
such  real  estate  as  may  be  necessary  to  carry  out  their  char- 
itable purposes,  or  for  the  establishment  and  endowment  of 
institutions  of  learning  connected  therewith.  In  case  any 
such  corporation  is  the  owner,  by  donation  or  purchase,  of 
more  lands  than  herein  or  in  the  preceding  section  provided 
for,  such  surplus  must  be  sold  and  conveyed  bv  the  corpora- 
tion within  five  years  after  its  acquisition.  Sucn  sale  may  bo 
made  without  the  order  or  decree  of  the  Superior  Court,  •• 
liereinafter  provided.     [In  effect  April  6,  1880.] 

§  697.  The  directors  must  annually  make  a  full  report  of 
all  property,  real  and  personal,  held  in  trust  for  their  corpora- 
tion by  them,  and  of  the  condition  thereof,  to  the  members  of 
the  association  for  which  they  are  acting. 

§  698.  Corporations  of  the  character  mentioned  in  section 
five  hundred  and  ninety-rhree  may  mortgage  or  sell  real  proi>- 
erty  held  by  them,  upon  obtaining  an  order  for  that  purpose 
from  the  Superior  Court  held  in  the  county  in  which  the  prop- 
erty is  situated.  Before  making  the  order,  proof  must  be. 
made  to  the  satisfaction  of  the  court  that  notice  of  the  appli- 
cation for  leave  to  mortgage  or  sell  has  been  given  by  publica- 
tion in  such  manner  and  for  such  time  as  the  court  or  the 
judge  has  directed,  and  that  it  is  to  the  interest  of  the  corpo- 
ration that  leave  should  be  granted  as  prayed  for.  The  ap- 
plication must  be  made  by  petition,  and  any  member  of  the 
corporation  may  oppose  the  granting  of  the  order  by  affidavit 
or  otherwise.  But  nothing  herein  contained  shall  prohibit  or 
prevent  the  trustees  or  directors  of  such  corporation,  under 
such  rules  and  regulations  as  they  may  adopt,  from  disposing 
of  burial  plots  situated  in  grounds  of  such  corporation  dedi- 
cated for  burial  purposes,  without  making  snch  application  to 
or  obtaining  any  order  from  court.     In  effect  March  16, 1889.] 

§  699.  Corporations  organized  for  purposes  other  than  for 
profit  may,  in  their  by-laws,  ordinances,  constitutions,  or  arti- 
cles of  incorporation,  in  addition  to  the  provisions  in  Title  I. 
of  this  Part,  provide  for : 

1 .  The  qualification  of  members,  mode  of  election,  and  terms 
of  admission  to  membership. 

2.  The  fees  of  admission  and  dues  to  be  paid  to  their  treas- 
XLty  by  members. 
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5.  The  number  of  members  that  shall  constitute  a  qnomm 
at  any  meeting  of  the  corporation,  and  that  election  of  officers 
of  the  corporation  by  a  meeting  so  constituted  shall  be  as  valid 
as  if  there  had  been  a  majority  of  the  members  present  thereat 
and  voting. 

4.  The  expulsion  and  suspension  of  members  for  misconduct 
or  non-payment  of  dues ;  also,  for  restoration  to  membership. 

.5.  Contracting,  securing,  paying,  and  limiting  the  amount 
of  their  indebtedness. 

6.  Other  regulations,  not  repugnant  to  the  Constitution  or 
laws  of  the  State  and  consonant  with  the  objects  of  the  cor- 
poration.    [Approved  March  14,  1885.] 

§  600.  Members  admitted  after  incorporation  have  all  the 
rights  and  privileges,  and  are  subject  to  tne  same  responsibili* 
ties,  as  members  of  the  association  prior  thereto. 

§  601.  No  member,  or  his  legal  representative,  must  dia- 
pose  of  or  transfer  any  right  or  privilege  conferred  on  him  by 
reason  of  his  membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided. 

See  acts  of  March  28, 1874,  Relative  to  Mutual  BeneHcial  and  Relief 
AnocifttionB,  Appendix,  p.  481 ;  and  January  8, 1872,  Relative  to  Incor- 
poitttton  of  Oollegee  by  Benevolent  and  Religious  Societies,  p.  465. 

§  602.  Whenever  the  rules,  regulations,  or  discipline  of 
any  religious  denomination,  society,  or  church  require,  for  the 
administration  of  the  temporalities  thereof  and  the  manage- 
ment of  the  estate  and  property  thereof,  it  shall  be  lawful  for 
the  bishop,  chief  priest,  or  presiding  elder  of  such  religious 
denomination,  society,  or  church  to  become  a  sole  corporation 
in  the  manner  prescribed  in  this  title,  as  nearly  as  may  be, 
%ud  with  all  the  powers  and  duties  and  for  the  uses  and  pur 
poses  in  this  title  provided  for  religious  incorporations,  and 
subject  to  all  the  conditions,  limitations,  and  provision f  in 
said  title  prescribed.  The  articles  of  incorporation  to  be 
filed  shall  set  forth  the  facts  authorizing  such  incorporation, 
and  declare  the  manner  in  which  any  vacancy  occurring  in 
the  incumbency  of  such  bishop,  chief  priest,  or  presiding  ^der 
is  required  by  the  rules,  regulations,  or  discipline  of  such  de> 
nomination,  society,  or  church  to  be  filled,  which  statements 
shall  be  verified  by  afiidavit;  and  for  proof  of  the  appoint- 
ment or  election  of  such  bishop,  chiei  priest,  or  presiding 
elder,  or  of  any  succeeding  incumbent  of  such  corporation,  it 
shall  be  sufficient  to  record,  with  the  clerk  of  the  county  i| 
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which  sach  bisnop,  chief  priest,  or  presiding  elder  resides,  the 
original  or  a  copy  of  his  commission  or  certificate,  or  letters 
of  election  or  appointment,  duly  attested :  provided ,  all  prop* 
#rty  held  by  such  bishop,  chief  priest,  or  presiding  elder  sluul 
be  in  trust  for  the  use,  purpose,  and  behuof  of  his  religiom 
denomination,  society,  or  cnurch.  The  limitation  in  section 
^ve  hundred  and  ninety-five  shall  not  apply  to  corporations 
formed  under  this  section  when  the  land  is  held  or  used  foi 
churches,  hospitals,  schools,  colleges,  orphan  asylums,  parson- 
ages, or  cemeteiy  purposes.  Any  judge  of  the  Superior  Court 
in  the  county  in  which  any  incorporation  is  formed  under  this 
chapter  shall  at  all  times  have  access  to  the  books  of  such  in- 
corporation. Any  corporation  sole  heretofore  organized  and 
axistlug  under  the  laws  of  this  State  may  elect  to  continue  its 
existence  under  this  act  by  filing  a  certificate  to  that  effect  un- 
der its  corporate  seal  and  the  hand  of  its  incumbent,  or 
amended  articles  of  incorporation  in  the  form  required  by  the 
preceding  section,  as  prescribed  by  section  two  hundred  and 
eighty-seven  (287)  of  the  Civil  Code;  and  from  and  after  the 
fili&g  of  such  certificate  or  amended  articles,  such  corporation 
ihallbe  entitled  to  the  privileges  and  subject  to  the  duties,  lia- 
bilities, and  provisions  of  this  act  expressed.  [In  effect  April 
S  1880.]    68  Cftl.  8. 

§  603.  Whenever  the  regulations,  rules,  or  discipline  of  any 
church  or  religious  society  require,  for  the  administration  of 
the  temporalities  thereof,  or  for  the  management  of  the  prop- 
erty or  estate  thereof,  any  diocese,  synod,  or  district  organiza- 
tion of  such  church  or  religious  society  may  elect  Directors  and 
become  an  incorporation  in  the  manner  prescribed  in  this  title, 
and  with  all  the  powers  and  duties,  and  for  the  uses  and  pur- 
poses in  this  title  provided  for  benevolent  or  religious  incorpo- 
rations, and  subject  to  all  the  conditions,  limitations,  and  pro- 
visions ill  said  title  prescribed,  except  as  otherwise  provided  in 
this  section ;  prouiaed,  that  Directors  of  such  incorporation 
may  be  elected,  and  that  the  by-laws  for  its  government  may 
be  made  and  amended  by  the  convention,  synod,  or  other 
representative  body  of  such  church  or  religious  society,  in  and 
for  such  district,  in  accordance  with  the  constitution,  by-laws, 
discipline,  or  regulation  thereof,  at  any  regular  meeting,  or 
special  meeting  called  for  that  purpose ;  and,  provided^  the 
certificate  of  incorporation  and  of  the  election  of  Directors  to 
be  filed  shall  be  sufficiently  signed  and  attested  by  the  signa- 
ture of  the  presiding  officer  and  Secretary  of  the  rcprcseutativo 
•onvention,  synod,  or  other  such  body,  m  which  such  election 
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is  held ;  aiid,  provided,  all  property  held  by  such  incorporatioD 
shall  be  in  trust  for  the  use,  benefit,  and  purpose  of  the  church 
or  religious  society  by  and  for  which  such  incorporation  was 
formed,  and  in  and  of  which  such  diocese,  synod,  or  other  dis- 
trict is  an  organized  or  constituent  part ;  and  that  the  limita- 
tion in  section  five  hundred  and  ninety-five  shall  not  apply  to 
corporations  formed  under  this  section,  when  the  land  is  held 
or  used  for  churches,  hospitals,  schools,  colleges,  asylums,  par- 
sonages, or  cemetery  pui^poses.     [Approved  March  12,  1885.] 

§  604.  Any  church  or  other  religious  association  in  this 
State,  composed  of  two  or  more  constituent  parishes,  missions, 
congregations,  or  societies,  having  a  common  convention, 
synod,  council,  or  other  representative  legislative  body,  may 
be  incorporated  by  such  representative  body  under  this  part 
and  subject  to  the  provisions  of  this  title,  except  as  otherwise 
provided  in  this  section.  The  representative  body  of  such 
religious  association  electing  to  incorporate  the  same  shall  de- 
termine the  name  of  the  proposed  corporation,  the  purpose  for 
which  it  is  formed,  the  place  where  its  principal  business  is  to 
be  transacted,  the  term  for  which  it  is  to  exist,  and  the  number 
of  its  directors,  and  shall  elect  its  directors  for  the  first  year. 
The  articles  of  incorporation  need  only  be  signed  and  ac- 
knowledged by  the  presiding  officer  and  secretary  of  such  rep- 
resentative body,  and  in  addition  to  the  requirements  of  sec- 
tion two  hundred  and  ninety,  shall  set  forth  the  proceedings 
herein  prescribed  for  said  representative  body,  and  that  the 
same  were  duly  had  in  accordance  with  the  constitution,  canon, 
rules,  or  regulations  govern inir  the  other  proceedings  of  said 
representative  body,  and  the  time  and  place  thereof.  The  di- 
rectors of  such  corporation  shall  be  elected  annually  by  the 
representative  body  of  the  association.  The  representative 
body  providing  for  such  incorporation  shall  frame  by-laws  for 
the  corporation,  and  such  by-laws  may  be  repealed  or  amended, 
or  new  by-laws  may  be  adopted  by  any  subsequent  representa- 
tive body  in  accordance  with  the  constitution,  canons,  rules, 
or  regulations  governing  the  other  proceedings  of  such  repre- 
sentative body.  Such  corporation  may  hold  and  administer 
not  only  the  common  property,  funds,  and  money  of  such  as- 
sociation, but  also  the  property,  funds,  and  money  of  any  con- 
stituent parish,  mission,  congregation,  or  society.  The  limita- 
tion in  section  five  hundred  and  ninety-five  shall  not  apply  to 
corporations  formed  under  this  section  when  the  land  is  held 
or  used  for  churches,  hospitals,  schools,  colleges,  asylums,  par- 
sonages, or  cemetery  purposes.     [In  effect  March  11,  1887.] 
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TITLE   XIIL 
CEMETERY   CORPORATIONS. 

Biomoir  008.  How  much  land  may  be  held,  and  how  diBpoeed  of. 

609.  Who  are  members  eligible  to  vote  and  hold  office. 

610.  May  hold  personal  property,  to  what  amount.    Uow  dii 

poeed  of. 

611.  May  issue  bonds  to  pay  Cor  grounds.    Proceeds  of  Mlei 

how  disposed  of. 

612.  May  take  and  hold  property  or  use  income  thereof,  how. 

613.  Interments  in  lot,  and  effect  thereof.    Transfer  of  righta 

only  made,  how. 

614.  Lot  owners  preyious  to  purchase  to  be  members  of  the  cor- 

poration. 

§'608.  Corporations  organized  to  establish  and  maintain 
cemeteries  may  take  by  purchase,  donation,  or  devise,  land, 
not  exceeding  tliree  hundred  and  twenty  acres  in  extent,  in 
the  county  wherein  their  articles  of  incorporation  are  filed,  to 
be  held  and  occupied  exclusively  as  a  cemeteiy  for  the  burial 
of  the  dead.  The  lands  must  be  surveyed  and  subdivided  into 
lots  or  plats,  avenues,  and  walks,  under  order  of  the  direc- 
tors, and  a  map  thereof  filed  in  the  olHce  of  the  recorder  of  the 
soimty  wherein  the  lands  are  situated.  Thereafter,  upon  such 
terms  and  subject  to  such  conditions  and  restrictions,  to  be  in- 
lerted  in  the  conveyances,  as  the  by-laws  or  directors  may 
prescribe,  the  directors  may  sell  and  conyey  the  lots  or  plati 
to  purchasers. 

§  600.  Every  person  of  full  age  who  is  proprietor  of  a  lot 
or  plat  in  the  cemetery  of  the  corporation,  containing  not  less 
than  two  hundred  square  feet  of  land,  or,  if  there  be  more 
than  one  proprietor  of  any  such  lot,  then  such  of  the  proprie- 
tors as  the  majority  of  joint  proprietors  designate,  may,  in 
oerson  or  by  proxy,  cast  one  vote  at  all  elections  had  by  th« 
orporation  for  directors  or  any  other  purpose,  and  is  cligibli 
to  any  office  of  the  corporation.  At  each  annual  meeting  oi 
election,  the  directors  must  make  a  report  to  the  proprietora 
of  all  their  doings,  and  of  the  management  and  condition  of 
the  property  and  concerns  of  the  corporation. 

§  610.  Such  corporations  may  hold  personal  property  to 
an  amount  not  exceeding  five  thousand  dollars,  in  addition  to 
the  surplus  remaining  from  the  sales  of  lots  or  plats  after  the 
payments  required  in  the  succeeding  section.  Such  surplus 
must  be  disposed  of  in  the  improvement,  embellishment,  and 
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preservation  of  the  cemetery,  and  paying  incidental  expenaei 
of  the  corporation,  and  in  no  other  manner. 

§  611.  Snch  corporations  may  issue  their  bonds,  bearing 
interest  not  exceeding  twelve  per  cent,  per  annum,  for  the  pur- 
chase  of  lands  for  their  cemeteries,  payable  out  of  the  proceeds 
of  the  cemetery,  and  not  otherwise.     Sixty  per  cent,  of  the 

I)roceeds  of  sales  of  lots,  plats,  and  graves  must  be  applied  at 
east  every  three  mouths  to  the  payment  of  the  bonds  and  in- 
terest Such  corporations  may  also  agree  with  the  person  9t 
persons  from  whom  cemetery  lands  shall  be  purchased,  to  pay 
for  such  lands,  as  the  purchase  price  thereof,  any  specified 
share  or  portion,  not  exceeding  one  half,  of  the  proceeds  of  all 
sales  of  lots  or  plats  made  from  such  lands :  snch  payments  to 
be  made  at  such  intervals  as  may  be  agreed  upon.  In  all 
cases  where  -^metery  lauds  shall  be  purchased  and  agreed  to 
be  paid  for  in  the  manner  last  provided,  the  prices  for  lots  or 
plats  specified  in  the  by-laws,  rules,  or  regulations  first  adopted 
by  such  association,  or  prescribed  in  the  agreement  betweeo 
the  cemetery  and  the  person  or  persons  from  whom  the  cem- 
•tery  lands  were  purchased,  shall  not  be  changed  without  the 
written  consent  of  a  majority  in  interest  of  the  persons  from 
whom  such  lands  were  purchased,  their  heirs,  representatives, 
and  assigns.    [In  effect  April  16,  1880.] 

§  612.  Cemetery  corporations  may  take  and  hold  any 
propeity  bequeathed  or  given  them  on  trust,  or  the  lots,  plats, 
pr  graves  thereon,  for  the  specific  purpose  of  embellishing:  or 
Improving  the  grounds,  avenues,  or  superstructures  of  their 
cemeteries,  to  use  the  income  thereof,  for  the  erection,  preser- 
vation, or  repair  of  monuments  therein,  or  for  any  other  pur- 
pose or  design  consistent  t^ith  the  objects  of  the  corporation. 

§  613.  Whenever  an  interment  is  made  in  any  lot  or  plat 
transferred  to  individual  owners  by  the  corporation,  the  same 
thereby  becomes  forever  inalienable,  and  descends  in  regular 
Sne  of  succession  to  the  heirs  at  law  of  the  owner.  When  there 
ire  several  owners  of  interests  in  such  lot  or  plat,  one  or  more 
may  acquire  by  purchase  the  interest  of  others  interested  in 
the  fee  simple  title  thereof,  but  no  one  not  an  owner  acquires 
interest  or  right  of  burial  therein  by  purchase  ;  nor  must  any 
one  be  buried  in  any  such  lot  or  plat  not  at  the  time  owning  an 
interest  therein,  or  who  is^not  a  relative  of  such  owner,  or  of 
his  wife,  except  by  consent  of  all  joinily  interested  ;  provided, 
however,  that  when  all  the  bodies  buried  in  any  such  lot  shall 
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have  been  removed  therefrom,  with  the  consent  ot  the  owners 
of  such  lot,  it  shall  be  lawful  for  the  then  owners  of  such  lot 
to  sell  and  transfer  the  same  by  deed;  and  any  such  sale  au«l 
transfer  heretofore  made  is  hereby  declared  to  be  valid  and 
effectual  to  transfer  the  title  to  the  purchaser,  any  law  to  the 
contrary  thereof  notwithstanding.    [In  effect  Feb.  10,  1885.] 

§  614.  When  grounds  purchased  or  otherwise  acquired  for 
cemetery  purposes  have  been  previously  used  as  a  burial 
ground,  those  who  are  lot  owners  at  the  time  of  the  purchase 
continue  to  own  the  same,  and  are  members  of  the  cor]ioration, 
with  all  the  privileges  a  purchase  of  a  lot  from  the  coi*por»- 
tion  confers. 

§  616.  Cemetery  corporations  may  sell  lands  held  hy 
them  upon  obtaining  an  order  for  that  purpose  from  the  Su- 
perior Court  of  the  county  where  the  lands  are  situated.  Be- 
fore making  the  order,  proof  must  be  made  to  the  satisfaction 
of  the  court  that  notice  of  the  application  for  leave  to  sell  has 
been  given  by  publication  in  such  manner  and  for  such  time 
as  the  court  has  directed,  and  that  the  lands  are  not  required 
for  and  are  not  in  use  for  burial  purposes,  and  that  it  is  for 
the  interest  of  the  corporation  that  such  lands  l)e  sold.  The 
application  must  be  made  by  petition,  and  any  member  of  the 
corporation  may  oppose  the  granting  of  the  order  by  affidavit 
or  otherwise.     [In  effect  March  4,  1889.] 


TITLE  XIV. 


AGRICULTURAL    FAIR    CORPORA- 
TIONS. 

BMfnoir  620.  May  acquire  and  hold  real  estate,  how  much. 

621.  Shall  not  contract  debts  or  liabilities  exceeding  amount  in 

treasury. 
682.  Not  for  pruiit.    May  fix  fee,  &c.,  for  membership. 

§  620.  Agricultural  Fair  Corporations  nwi^  purchase,  hold, 
or  lease  any  quantity  of  land,  not  exceeding  m  the  aggregate 
one  hundred  and  sixty  acres,  with  such  buildings  and  improve- 
jients  as  may  be  erected  thereon,  and  may  sell,  lease,  or  other- 
wise dispose  of  the  same,  at  pleasure.  This  real  estate  must  be 
held  for  the  purpose  of  erecting  buildings  and  other  improve- 
ments thereon,  to  promote  and  encourage  agriculture,  liorti 
tultnre,  mechanics,  manufactures,  stock  raising,  and  gonerW 
iomestic  industry.  - 

%  621.  Such  corooration  must  not  contract  any  debts  or  li» 
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bilities  in  excess  of  the  amount  of  money  in  the  treasniy  at  the 
time  of  contract,  except  for  the  purchase  of  real  j)roperty, 
for  which  they  may  create  a  debt  not  exceeding  five  thousand 
ioDars,  secured  by  mortgage  on  the  property  of  the  corpora- 
Hion.  The  directors  who  vote  therefor  are  personally  liable  for 
Any  debt  contracted  or  incurred  in  violation  of  this  section. 

§  622.  Agricultnral  Fair  Corporations  are  not  conducted 
for  profit,  and  have  no  capital  stock  or  income  other  than  thai 
derived  from  charges  to  exhibitors  and  fees  for  membership^ 
which  charges,  together  with  the  term  of  membership  and  mod« 
Df  acquiring  the  same,  must  be  provided  for  in  their  by-laws. 
Such  fees  must  never  be  greater  than  to  raise  sufficient  rev 
enue  to  discharge  the  debt  for  the  real  estate  and  the  im- 
provements thereon,  and  to  defray  the  current  expenaes  ol 
fairs. 


TITLE   XV. 
GAS     CORPORATIONS. 

bHmoif  828.  Corporations  to  obtain  privilege  from  city  or  town  and  vum 

meters  proved  by  the  inspector. 
629.  Gas  to  be  supplied  on  written  application.    Damages  fof 

refusal. 
680.  When  corporations  may  refuse  to  supply  gas. 

631.  Agent  of  corporation  may  inspect  meters. 

632.  When  persons  neglect  to  pay^  gas  may  be  shut  off 

§  628.  No  corporation  hereafter  formed  must  supply  any  city 
or  town  with  gas,  or  lay  down  mains  or  pipes  for  that  purpose 
in  the  streets  or  allevs  thereof,  without  permission  from  the 
city  or  town  authorities,  granted  in  pursuance  of  the  piovisions 
of  the  Political  Code  or  of  statutes  expressly  continued  by  such 
Code.  Nor  must  such  corporation  furnisli  or  use  any  gas-meter 
which  has  not  been  proved  and  sealed  by  the  inspector  ot 
l^as-meters. 

§  629.  Upon  the  application  in  writing  of  the  owner  or  oc* 
cupant  of  any  building  or  premises  distant  not  more  than  one 
\iundrcd  feet  from  any  main  of  the  corporation,  and  payment 
by  the  applicant  of  all  money  due  from  him,  the  corporation 
must  supply  gas  as  required  for  such  building  or  premises,  and 
«annot  refuse  on  the  ground  of  any  indebtedness  of  any  ft  rnrer 
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Dwuer  or  occupant  thereof,  unless  the  applicant  has  nnde/taken 
to  pay  the  same.  If,  for  the  space  of  ten  days  after  such  ap- 
ph'cation,  the  corporation  refuses  or  neglects' to  supply  the  gas 
required,  it  must  pay  to  the  applicant  the  sum  of  tif  ty  dollars 
as  liquidated  damages,  and  five  dollars  a  day  as  liquidated 
iamages  for  every  day  such  refusal  or  neglect  continues  there- 
ifter. 

§  630.  No  corporation  is  required  to  layserrioe  pipewliera 
serious  obstacles  exist  to  laying  it,  unless  the  applicant,  if  in- 
quired, deposits  in  adyance,  with  the  oorporation,  a  nim  ol 
money  sumcient  to  pay  the  cost  of  laying  such  service  pipe,  or 
his  proportion  thereof. 

§  631.  Any  agent  of  a  gas  corporation  exhibiting  written 
authority,  signed  by  the  president  or  secretary  thereof  for 
such  purpose,  may  enter  any  building  or  premises  lighted  with 
gas  supplied  by  such  corporation,  to  inspect  the  gas-meters 
therein,  to  ascertain  the  quantity  of  gas  supplied  or  consumed. 
Every  owner  or  occupant  of  such  buUdiugs  who  hinders  or  pre* 
vents  such  entry  or  inspection  must  pay  to  the  corporation  the 
sum  of  fifty  dollars  as  liquidated  damages. 

§  632.  All  gas  corporations  may  shut  ofi^  the  supply  of  gM 
fW>m  any  person  who  neglects  or  refuses  to  pay  tor  the  gas 
supplied,  or  the  rent  for  any  meter,  pipes,  or  nttmgs  provided 
by  the  corporation  as  required  by  his  contract ;  and  for  the 
purpose  of  shutting  off  the  gas  in  such  case  any  employee  of 
the  corporation  may  enter  the  building  or  premises  of  such 
person,  between  the  hours  of  eight  o'clock  in  the  forenoon  and 
six  o'clock  in  the  afternoon  of  any  day,  and  remove  therefion 
any  property  of  the  corporation  used  in  supplying  gas. 


TITLE   XVL 

LAND  AND    BUILDING    CORPORA 

TIONS. 

IflonOH  680.  How  organized. 

640.  May  borrow  money. 

641.  Powers  and  object  of  the  corporation. 

642.  May  insure  the  lires  of  menrbers  and  debton. 
648.  What  real  estate  may  be  owned  at  any  one  time 
644.  What  the  by-laws  may  provide. 
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646.  Beeratazy  must  make  annnal  statement,  and  publish  mbm. 
640.  Liability  of  shareholders  for  debts.    (Repealed-) 

647.  Consolidation  and  transfer  of  corporation  business  and  pnrp 

erty. 

648.  Married  women  and  minors.    (Repealed). 

§  639.  Corporations  organized  for  the  erection  of  build- 
ings and  making  other  improvements  on  real  property  may 
raise  funds  in  shares  not  exceeding  two  hundred  dollars  each, 
payable  in  periodical  instalments.  Such  bodies  are  known  aa 
land  and  building  corporations,  and  may  be  organized  with 
at  without  a  capital  stock.     [In  effect  July  1,  1874.] 

§  640.  Any  such  corporation  may  borrow  money  tor  the 
purpose  of  carrying  out  its  objects,  and  may  give  as  security 
therefor  its  shares  or  mortgage  upon  its  real  estate. 

§  641.  Any  such  corporation  may  purchase  real  estate 
and  erect  buildings  for  its  members,  and  make  loans  to  its 
members  for  the  purpose  of  aiding  them  in  acquiring  and 
improving  real  estate.  Such  loan  must  in  all  cases  be  se- 
cured on  such  real  estate. 

§  642.  Such  corporation  may  insure,  in  some  life  insur- 
ance company  incorporated  under  the  laws  of  thi."*  State,  the 
lives  of  its  members  and  debtors.  In  case  of  the  death  of  a 
debtor  or  member  so  insured,  the  amount  recovered  on  the 
policy  must  be  applied  to  extinguish  the  indebtedness,  in- 
cluding the  premium  paid,  and  the  residue,  if  any,  must  be 
paid  to  the  legal  representatives  of  the  decedent. 

§  643.  Any  such  corporation  may  purchase,  hold,  and 
convey  real  estate,  as  follows  : 

1.  The  lot  and  building  in  which  the  business  of  the  cor- 
poration is  carried  on,  the  cost  of  which  must  not  exceed 
twenty  thousand  dollars ; 

2.  Such  as  may  from  time  to  time  be  necessary  to  supply 
the  wants  of  its  members,  the  cost  of  which,  held  unallotted 
to  the  members  thereof  at  any  one  time,  must  not  exceed  the 
»um  of  one  hundred  thousand  dollars ; 

3.  Such  as  shall  have  been  mortgaged,  pledged,  or  con- 
reyed  to  it  in  trust,  to  secure  money  loaned,  or  to  secure  the 
purchase  price  thereof  in  pursuance  of  the  regular  business  of 
\he  corporaifon. 

§  644.  The  by-laws  of  such  corporations  must  specify  the 
%m  "nut   of  the  periodical  subscriptions  or  payments  to  ba 
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made  bj  each  member,  the  time  acd  manner  in  which  such 
payments  are  to  be  made ;  the  fines  and  forfeiture  for  default  * 
the  time  and  manner  of«election  of  directors  and  other  offi 
cers,  and  their  terms  of  office ;  the  manner  in  which  the 
real  estate  may  be  distributed,  allotted,  or  sold  to  its  mem- 
bers; the  terms  and  conditions  upon  which  loans  ma^r  be 
ioade  to  its  members  and  by  them  repaid  to  the  corporation  ; 
the  manner  in  which  a  person  may  become  and  cease  to  l)e  a 
member;  the  conditions  on  which  members  may  withdraw 
ft'om  the  corporation,  and  the  provisions  for  the  payment  to 
withdrawing  members  of  the  sums  of  money  due  to  them  aris* 
ing  from  subscriptions  or  payments,  and  the  proportion  of  the 
profits  such  withdrawing  members  may  receive  on  with- 
drawal. 

§  645.  The  secretary  of  any  such  coi*poration  must,  once 
in  each  year  during  the  existence  of  the  corporation,  prepara 
a  full  and  explicit  statement  of  the  financial  affairs  thereof, 
comprising  a  balance  sheet,  statements  of  receipts  and  expen- 
ditures, profit  and  loss,  and  assets  and  liabilities,  which  must 
be  audited  and  verified  by  two  competent  persons  (not  di- 
rectors), elected  by  the  general  body  of  shareholders,  and  be 
countersigned  by  the  president  and  secretary.  A  copy  of  such 
statement  must  be  printed  and  circulated  among  the  mem- 
bers, and  appear  immediately  after  the  annual  meeting  of  the 
corporation  daily  at  least  one  week,  or  weekly  at  least  foor 
weelss,  in  one  or  more  newspapers  published  at  the  place  of 
the  principal  business  of  the  corporation. 

§  646  of  said  Code  is  repealed.     [In  effect  .July  I,  1874.] 

§  647.  Any  two  or  more  such  corporations  may  unite  and 
become  incorporated  in  one  body,  with  or  without  any  dissolu- 
tion or  division  of  the  funds  of  such  corporation,  or  either  ol 
them ;  or  any  such  corporation  may  transfer  its  engagements, 
funds,  and  property  to  any  other  such  corporation,  upon  such 
terms  as  may  be  agreed  upon  by  two  thirds  of  the  members  of 
each  of  such  bodies  present  at  general  meetings  of  the  mem- 
bers, convened  for  the  purpose  by  notice  stating  the  object  ol 
the  meeting,  sent  through  the  post-office  to  every  member, 
and  by  general  notice,  appearing  daily  at  least  one  week,  oi 
weekly  at  least  two  weelcs,  in  some  newspaper  published  at 
the  place  of  the  principal  business  of  the  corporation  ;  but  no 
snch  transfer  can  prejudice  any  right  of  any  creditor  of  eithei 
forporation. 

5  648  '^f  said  Code  is  repealed     Tin  ©ifect  Jolv  1   "'ft74." 
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TITLE  XVIL 

COLLEGES   AND  SEMINARIES  OF 

LEARNING. 

BscTiON  649.  Articles  of  incorporation. 
660.  Board  of  Trustees. 
651.  Existing  institutions. 

§  649.  Any  number  of  persons  who  may  desire  to  establish 
a  college  or  seminary  of  learning  may  iiicorporace  themselves 
as  provided  in  this  part,  except  thai  in  lieu  of  the  requiremenls 
of  section  two  hundred  and  ninety,  the  articles  of  incorporation 
shall  contain : 

1.  The  name  of  the  corporation. 

2.  The  purpose  for  which  it  is  organized. 

3.  The  place  where  the  college  or  seminary  is  to.  be  con- 
ducted. 

4.  The  number  of  its  Trustees,  which  shall  not  be  less  than 
five  nor  more  than  fifteen,  and  the  names  and  residences  of 
the  Trustees.  The  term  for  which  the  Trustees  named  and 
their  successors  are  to  hold  oflBce  may  also  be  stated.  If  it  is 
desired  that  the  Trustees,  or  any  portion  of  them,  shall  belong 
to  any  organization,  society,  or  church,  such  limitation  shall 
be  state<). 

5.  The  names  of  those  who  have  subscribed  money  or  prop- 
erty to  assist  in  founding  the  seminary  or  college,  together  with 
the  amount  of  money  and  description  of  property  subscribed. 
[In  effect  March  14,  188.5.] 

§  650.  Unless  otherwise  provided  in  the  articles  of  incorpo- 
ration the  Board  of  Trustees  shall,  as  soon  as  organized,  so 
cla.ssify  themselves  that  one  fifth  of  their  number  shall  go  out 
of  office  every  year,  and  thereafter  the  Trustees  shall  hold  office 
for  five  years.  A  majority  of  the  Trustees  shall  constitute  a 
quorum  for  the  transaction  of  business,  and  the  office  of  the 
corporation  shall  be  at  the  college  or  seminary. 

The  Trustees  shall  have  power : 

1.  To  elect,  by  ballot,  annually  one  of  their  number  as 
President  of  the  lioard. 

2.  Upon  the  death,  removal  out  of  the  State,  or  other  vacancy 
in  the  office,  or  expiration  of  the  term  of  any  Trustee,  to  elect 
another  in  his  place;  provided,  that  where  there  are  graduates 
of  the  institution,  such  graduates  may,  under  such  rules  as  the 
Board  shall  prescribe,  nominate  persons  to  fill  vacancies  in  the 
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Board  of  Trustees.  Such  nominations  shall  be  considered  by 
the  Board,  but  it  may  reject  any  or  all  such  nominations,  and 
of  its  own  motion  appoint  others. 

3.  To  elect  additional  Trustees ;  provided^  the  whole  num- 
ber elected  shall  never  exceed  fifteen  at  any  one  time. 

4.  To  declare  vacant  the  seat  of  any  TniBtce  who  shall  ab- 
sent himself  from  eight  succeeding  meetings  of  the  Board. 

5.  To  receive  and  hold,  by  purchase,  gift,  devise,  bequest, 
or  grant,  real  or  personal  property  for  educational  purposes 
connected  with  the  corporation,  or  for  the  benefit  of  the  insti- 
tution. 

6.  To  sell,  mortgage,  lease,  and  otherwise  use  and  dispose  of 
the  property  of  the  corporation  in  such  manner  as  they  shall 
deem  most  conducive  to  the  prosperity  of  the  corporation. 

7.  To  direct  and  prescribe  the  course  of  study  and  discipline 
to  be  observed  in  the  college  or  seminary. 

8.  To  appoint  a  President  of  the  college  or  seminary,  who 
shall  hold  his  office  during  the  pleasure  of  the  Trustees. 

9.  To  appoint  such  professors,  tutors,  and  other  officers  as 
they  shall  deem  necessary,  who  shall  hold  their  offices  during 
the  pleasure  of  the  Trustees. 

10.  To  grant  such  literary  honors  as  are  usually  granted  by 
any  university,  college,  or  seminary  of  learning  in  the  United 
States,  and  m  testimony  thereof  to  give  suitable  diplomas 
under  their  seal,  and  the  signature  of  such  officers  of  the  cor- 
poration and  the  institution  as  they  shall  deem  expedient. 

11.  To  fix  salaries  of  the  President,  professors,  and  other 
officers  and  employees  of  the  college  or  seminary. 

12.  To  make  all  by-laws  and  ordinances  necessary  and  proper 
to  carry  into  effect  the  preceding  powers  and  necessary  to  ad- 
vance the  interests  of  the  college  or  seminary  ;  provided,  that 
no  by-laws  or  ordinance  shall  conflict  with  the  Constitution  or 
laws  of  the  United  States,  or  of  this  State.  [In  effect  March 
14,  1885.] 

§  651.  Any  educational  corporation,  or  body  claiming  to  be 
such,  now  existing,  may,  by  a  unanimous  vote  of  those  of  its 
Tru.stees  present  at  a  special  meeting  called  for  that  purpose, 
and  of  which  due  notice  shall  be  given  to  each  Trustee,  convey 
all  its  property,  rights,  and  franchises  to  a  corporation  organ- 
ized under  this  title.-  The  fact  that  due  notice  of  the  meeting 
was  given  to  each  Trustee  shall  be  conclusively  proven  by  the 
entries  in  the  minutes  of  the  corporation  or  body  making  the 
conveyance.  Said  minutes  shall  be  certified  to  be  correct  by 
the  President  and  Secretary.     [In  effect  March  14,  1885.] 
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DIVISION  SECOND, 


Part  L    PROPERTY  IN  GENERAL,  §§  654- 
749. 
n.   REAL     OR     IMMOVABLE     PROP- 

ERTY,  §§  755-940. 
IIL   PERSONAL  OR  MOVABLE   PROP- 

ERTY,  §§  953-994. 
IV.  ACQUISITION   OF   PROPERTY,  fi 
1000-1422. 


PART  I. 

PROPERTY  IN  GENERAL. 

riTLB  I.  Nature  of  Property,  §§  654-MA 
II.  Ownership,  §§  669-742. 
IIL  Gbmbbal  Definitions,  §§  748-749 


TITLE   L 
NATURE   OF  PROPERTY. 

BMnoir  664.  Property,  what. 

665.  In  what  property  may  ezlat. 

656.  Wild  animals. 

657.  Real  and  perfioual. 

658.  Real  property. 
650.  Land. 

660.  Fixtures. 

661.  Fixtures  attached  to  mines. 

662.  Appurtenances. 
668b  Personal  property. 

§  654.  The  ownership  of  a  thing  is  the  right  of  one  oi 
siore  persons  to  possess  and  use  it  to  the  exclusion  of  othen. 
In  this  Code,  the  thing  of  which  there  maj  be  ownership  if 
«al'ed  p;t)peit7. 

§  656.  There  may  be  ownership  of  all  inanimate  things 
w^hich  are  capable  of  appropriation  or  of  manual  deliyery ;  cf 
all  domestic  animals;  or  all  obligations ;  of  such  products  of 
labor  or  skill  as  the  composition  of  an  author,  the  good  will  of 
a  business,  trade-marks  and  signs,  and  of  rights  created  or 
granted  by  statute. 

Connterfelflng  a  tiada-mark,  a  misdemeanor.    Penal  Oode,  §  860. 

§  666.  Animals  wild  by  nature  are  the  subjects  of  owner 
«bip,  while  living,  only  when  on  the  land  of  the  person  clatn 
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Ing  them,  or  when  tamed,  or  taken  and  held  in  the  possoflsion, 
or  disabled  and  immediatelj  pursued. 

§  657.  Property  is  either: 
1.  Eeal  or  immoyable ;  or, 
*).  Personal  or  movable. 

§  658.  ResJ  or  immoyable  property  consistB  of : 

1.  Land; 

2.  That  which  is  affixed  to  land  ; 

3.  That  which  is  incidental  or  appurtenant  to  land ; 

4.  That  which  is  immoyable  by  law. 

§  659»  Land  is  the  solid  material  of  the  ear^h,  whatever 
may  be  the  ingredients  of  which  it  is  composed,  whether  soil, 
rock,  or  other  substance. 

§  660.  A  thing  is  deemed  to  be  affixed  to  land  when  it  is 
attached  to  it  by  roots,  as  in  the  case  of  trees,  vines,  or  shrubs , 
or  imbedded  in  it,  as  in  the  case  of  walls ;  or  permanently 
resting  upon  it,  as  in  the  case  of  buildings ;  or  permanently 
attached  to  what  is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts,  or  screws. 

51  Cal.  696 ;  52  Cal.  395 ;  56  Cal.  85 ;  57  Cal.  3 ;  58  Cal.  126. 

§  661,  Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks, 
cars,  blacksmith  shops,  mills,  and  all  other  machinery  or  tools 
used  in  working  or  developing  a  mine,  are  to  be  deemed  affixed 
to  the  mine. 

§  662.  A  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land  when  it  is  by  right  used  with  the  land  for  its  benefit ; 
M  in  the  case  of  a  way,  or  watercourse,  or  of  a  passage  fof 
light,  air,  or  heat  from  or  across  the  land  of  another. 

62  Gal.  395 ;  56  Gal.  13. 

f  66S.  Every  kind  of  property  that  is  not  real  is  pcrsoual 
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TITLE  II. 

OWNERSHIP. 

Cbaptbr  I.  OwNKBs,  §§  669-672. 

II.  Modifications  of  Ownkrship,  §§  678-7Slii 
III.  Bights  of  Owners,  §§  732-733. 
iV.  Termination  of  Ownership,  §§  739-74S. 


CHAPTER  I. 

OWNERS. 


iMniOV  609.  Owner. 

670.  Property  of  the  state. 

671.  Who  may  own  property. 

672.  Aliens  inheriting  must  claim  within  fire  yean. 

§  669.  All  property  has  an  owner,  whether  that  owner  ii 
the  State,  and  the  propeii;y  pnblic,  or  the  owner  an  individ- 
ual, and  the  property  private.  The  State  may  also  hold  prop- 
erty as  a  private  proprietor. 

§  670.  The  State  is  the  owner  of  all  land  below  tide- 
water, and  below  ordinary  high-water  mark,  bordering  upon 
tide-water  within  the  State;  of  all  land  below  the  water  of  a 
navigable  lake  or  stream ;  of  all  property  lawftilly  appropri- 
ated by  it  to  its  own  use ;  of  all  property  dedicated  to  th« 
State,  and  all  property  of  which  there  is  no  other  owner.  [la 
i€ect  July  1, 1874.] 

Property  of  the  State.    Pol.  Code,  §§  40-44. 

§671.  Any  person,  whether  citizen  or  alien,  may  take 
hold,  and  dispose  of  property,  real  or  personal,  within  this 
State.     [In  effect  July  1,  1874.] 

§  672.  If  a  non-resident  alien  takes  by  succession,  he  mnsl 
apfpear  and  claim  the  property  within  five  years  from  the  time 
ot  succession,  or  be  barred.  The  property  in  such  case  ii 
dieposed  of  as  provided  in  Title  VIII.,  Part  III.,  Code  of  Clvfl 
Procednie.    [§§  1 269-1 372.] 
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CHAPTER  n. 
MODI7IGATIONS  OF  OWNERSHIP. 

Amou     I.  Imtirksts  ux  Propbktt,  §§  678-708. 

II.  Conditions  op  Ownx&ship,  §§  707-711. 
III.  RisntAurrs  upon  Alisnatiom ,  §$  Tlfr-Tlft 
lY.  AooumnuknoNs,  §§  722-726. 

ARTICLE  I. 

INTERESTS   IN   PBOPBRTY. 

flienoN  678.  Ownership,  absolute  or  qualiltod. 

679.  When  absolute. 

680.  When  qualified. 

681.  Seyeral  ownership,  what 

682.  Ownership  of  several  persons. 
688.  Joint  interest,  what. 

684.  Partnership  interest,  what. 

685.  Interest  in  common,  what. 

686.  What  interests  are  in  common. 

687.  Community  property. 

688.  Interests  as  to  time. 

689.  Present  interest,  what. 

690.  Future  interest,  what. 

691.  Perpetual  interest,  what. 

692.  Limited  interest,  what. 

698.  Kinds  of  future  interests. 
694.  Vested  interests. 

696.  Contingent  interests. 

696.  Two  or  more  future  interests. 

697.  Certain  future  interests  not  to  be  rokl. 
696.  Posthumous  children. 

699.  Qualities  of  expectant  estates. 

700.  Same. 

701.  Interests  in  real  property. 
'  702.  Same. 

708.  What  future  interests  are  reoogniied. 

§  678.  The  ownership  of  property  is  either : 

1.  Absolute ;  or, 

2.  Qaalified. 

§  679.  The  ownership  of  property  is  absolate  when  a  sm 
;  «  person  has  the  absolute  dominion  over  it,  and  may  use  it  oi 
(Uspose  of  it  according  to  his  pleasure,  subject  only  to  general 
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§  680.  The  ownership  of  property  is  qualified : 

1.  When  it  is  shared  with  one  or  more  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or  limited ;     * 

3.  When  the  nse  is  restricted. 

§  681.  The  ownership  of  property  by  a  single  person  ii 
iesignated  as  a  sole  or  seyeral  ownership. 

§  682.  The  ownership  of  property  by  several  persons  ii 
nther : 

1.  Of  joint  interests; 

2.  Of  partnership  interests ; 
d.  Of  interests  in  common ; 

4.  Of  community  interest  of  husband  and  wife. 

§  683.  A  joint  interest  is  one  owned  by  several  persons  ia 
equal  shares,  by  a  title  created  by  a  single  will  or  transfer, 
when  expressly  declared  in  the  will  or  transfer  to  be  a  joint 
tenancy,  or  when  granted  or  devised  to  executors  or  trustees 
as  joint  tenants. 

§  684.  A  partnership  interest  is  one  owned  by  several  per- 
sons in  partnership,  for  partnership  purposes. 

§  685.  An  interest  in  common  is  one  owned  by  several 
persons,  not  in  joint  ownership  or  pai-tnership. 

56  Cal.  209 ;  57  Cal.  180 ;  58  Cal.  21. 

§  686.  Every  interest  created  in  favor  of  several  persons 
in  their  own  right  is  an  interest  in  common,  unless  acquired 
by  them  in  partnership,  for  partnership  purposes,  or  unless 
declared  in  its  creation  to  be  a  joint  interest,  as  provided  in 
section  683,  or  unless  acquired  as  community  property. 

§  687.  Community  property  is  property  acquired  by  hus- 
band and  wife,  or  either,  during  marriage,  when  not  acquired 
as  the  separate  property  of  cither. 

§  688.  In  respect  to  the  time  of  enjoyment,  an  interest  i| 
^perty  is  either : 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

S  689.  A  present  interest  entitles  the  «^^mer  to  the  imme 
iiate  possesmon  of  the  property. 
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§  690.  A  fntare  interest  entitles  the  owner  to  the  possee- 
lion  of  the  property  only  at  a  fatnre  period. 

§  691.  A  perpetual  interest  has  a  dnration  equal  to  that 
W  the  property. 

§  692.  A  limited  interest  has  a  dnration  less  than  that  of 
he  property. 

§  693.  A  fatnre  interest  is  either : 
I.  Vested ;  or,  ^ 
S.  Contingent. 

I  694.  A  future  interest  is  vested  when  there  is  a  persoB 
in  being  who  would  have  a  ri^ht,  defeasible  or  indefeasible,  to 
the  immediate  possession  of  the  property,  npon  the  ceasing  of 
the  inteiTnediate  or  precedent  interest. 

§  695.  A  future  interest  is  contingent,  whilst  the  person 
in  whom,  or  the  event  npon  which,  it  is  limited  to  take  effect 
remains  uncertain. 

§  696.  Two  or  more  future  interests  may  be  created  to 
take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly. 

§  697.  A  future  interest  is  not  void  merely  because  of  the 
improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect. 

§  698.  When  a  future  interest  is  limited  to  successors, 
.'eirs,  issue,  or  children,  posthumous  children  are  entitled 
t  J  take  in  the  same  manner  as  if  living  at  the  death  of  theif 
parent. 

§  699.  Future  interests  pass  by  succession,  will,  and  trans* 
fer,  in  the  same  manner  as  present  interests. 

§  700.  A  mere  possibility,  such  as  the  expectancy  of  aq 
heu*  apparent,  is  not  to  be  deemed  an  interest  of  any  kind. 

§  70  !•  In  respect  to  real  or  immovable  property,  the  in- 
tonsts  mentioned,  in  this  chapter  are  denominated  etiatea 
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and  are  speciallj  named  and  daasified  in  Part  IL  of  this  diyi- 
lion. 

§  702.  The  names  and  classification  of  interests  in  real 
property  have  only  such  application  to  interests  in  persona, 
property  as  is  in  this  division  of  the  Code  expressly  pro- 
vided. 

§  703.  No  fntnre  interest  in  property  is  recognized  by  tlM 
law,  except  snch  as  is  defined  in  this  division  of  the  Code. 

ARTICLE  II. 

GOMDITIONS  OF  OWNERSHIP. 

Swnov  707.  Fixing  the  time  of  enjoyment. 

708.  Conditions. 

709.  Certain  conditions  precedent  Toid. 

710.  Conditions  restraining  marriase  Toid. 

711.  Conditions  restraining  alienation  void. 

§  707.  The  time  when  the  enjoyment  of  property  is  to 
begin  or  end  may  be  determined  by  computation,  or  be  made 
to  depend  on  events.  In  the  latter  case,  the  enjoyment  is  said 
to  be  npon  condition. 

§  708.  Conditions  are  precedent  or  subsequent.  The  former 
fix  the  beginning,  the  latter  the  ending,  of  the  right 

§  709.  If  a  condition  precedent  requires  the  performance 
of  an  act  ¥rrong  of  itself,  the  instrument  containing  it  is  so 
far  void,  and  the  right  cannot  exist.  If  it  requires  the  per- 
formance of  an  act  not  wrong  of  itself,  but  otherwise  unlaw- 
ful, the  instrument  takes  effect  and  the  condition  is  void. 

§  710.  Conditions  imposing  restraints  upon  marriage,  ex- 
cept upon  the  marriage  of  a  minor,  are  void ;  bnt  this  does 
Dot  afiroct  limitations  where  the  intent  was  not  to  forbid  mar- 
riage, bnt  only  to  give  the  use  until  marriage.  [In  effect  July 
1, 1874.] 

§  711«  Conditions  restraining  alienation,  when  repngnanf 
iO  this  interest  created,  are  void. 
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ARTICLE  III. 

RBBT&AIMTS   UPON   AUENATIOH. 

Baonm  716.  Hofw  long  it  may  be  soepeBded. 

716.  Futnre  interesta  void,  wbieh  suBpend  power  of  alleiuUloB. 

717.  Leases  of  agricultttxal  land,  for  oyer  ten  years,  Yoid. 

718.  LfCases  of  city  lots,  for  oTer  twenty  years,  Toid. 

§  716.  The  absolute  power  of  alienntion  cannot  be  siui- 
pended,  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  the  lives  of  persons  is 
Dcing  at  the  creation  of  the  limitation  or  condition,  except  is 
the  single  case  mentioned  in  section  772. 

58  Cal.  473,  482. 

§  716.  Every  future  interest  is  void  in  its  creation  which, 
by  any  possibility,  may  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  prescribed  m  this  chapter. 
Such  power  of  alienation  is  suspended  when  there  are  no  per* 
■ons  in  being  by  whom  an  absolute  interest  in  possession  can 
be  conveyed. 

§  717.  No  lease  or  grant  of  agricultural  land  for  a  longer 
period  than  ten  years,  in  which  shall  be  reserved  any  rent  oi 
service  of  any  kind,  shall  be  valid. 

§  718.  No  lease  or  grant  of  any  town  or  city  lot,  for  a 
longer  period  than  twenty  ^ears,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be  valid. 

ARTICLE  IV. 

ACCUMULATIONS. 

Ukjnov  722.  Dispositions  of  income. 

728.  Accumulations,  when  void. 

724.  Accumulation  of  income. 

726.  Other  directions,  when  void  in  part. 

726.  Application  of  income  to  support,  &o.,  of  minor 

§  722.  Dispositions  of  the  income  of  property  to  accrue 
and  to  be  received  at  any  time  subsequent  to  the  execution  oi 
the  instrumbcnt  creating  such  disposition,  are  governed  by  the 
•nles  prescribed  in  this  title  in  relation  to  future  interests. 

I  723.  All  directionf  for  the  accnmnUition  of  the  lacrini 
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of  propertj,  except  such  as  are  allowed  by  (hia  title,  ar« 

§  724.  An  accamnlation  of  the  income  of  property,  fol 
the  benefit  of  one  or  more  persons,  may  be  directed  by  any 
will  or  transfer  in  writing  sufficient  to  pass  the  property  on ' 
of  which  the  fand  is  to  arise,  as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to  arise,  it 
must  be  made  fur  the  benefit  of  one  or  more  minors  then  in 
being,  and  terminate  at  the  expiration  of  their  minority ;  or, 

2.  If  such  accumulation  is  directed  to  commence  at  ant 
time  subsequent  to  the  creation  of  the  interest  out  of  whicn 
the  income  is  to  arise,  it  must  commence  within  the  time  in 
this  title  permitted  for  the  vesting  of  future  interests,  and  dur- 
ing the  minority  of  the  beneficiaiies,  and  terminate  at  the  ex- 
piration of  such  minority. 

68  Cal.  480. 

§  726.  If  in  either  of  the  cases  mentioned  in  the  last  sec- 
tion the  direction  for  an  accumulation  is  for  a  longer  term 
than  during  the  minority  of  tiie  beneficiaries,  the  direction 
only,  whether  separable  or  not  from  other  provisions  of  the 
instnunent,  is  void  as  respects  the  time  beyond  svch  minor- 
ity. 

§  726.  When  a  minor  for  whose  benefit  an  accumulation 
has  been  directed  is  destitute  of  other  sufficient  means  of  sup* 
port  and  education,  the  proper  court,  upon  application,  may 
direct  a  suitable  sum  to  be  applied  thereto  out  oi  the  fond. 


CHAPTER  III. 

BIGHTS  OF  OWNERS. 

tamov  782.  Inorease  of  properly. 

788.  In  eertafn  oase0  who  entitled  to  income  of  property. 

§  732.  The  owner  of  a  thing  also  owns  all  its  prodacli 
I  id  accessions. 

§  733.  When,  in  consequence  of  a  valid  limitation  of  A 
Ibture  interest,  there  is  a  suspension  of  the  power  of  alienatioB 
ir  •£  ttie  ownership  daring  the  continuation  of  which  the  im 
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come  18  ondisposed  of,  and  no  valid  direction  for  its  accumuUr 
tion  18  given,  such  income  belongs  to  the  persons  presump 
dTely  entitled  to  the  next  eventual  interest 


CHAPTER  IV. 

TERMINATION  OP  OWNERSHIP. 

SionoN  789.  Future  interests,  when  defeated. 

740.  Same. 

741.  Future  interests,  when  not  defeated. 

742.  Same. 

§  739.  A  future  interest,  depending  on  the  contingency  of 
the  death  of  any  person  without  successora,  heirs,  issue,  or 
children,  is  defeated  by  the  birth  of  a  posthumous  child  of 
such  person,  capable  of  taking  by  succession. 

§  740.  A  future  interest  may  be  defeated  in  any  manner 
or  by  any  act  or  means  which  the  party  creating  such  interest 
provided  for  or  authorized  in  the  creation  thereof;  nor  is  a 
future  interest,  thus  liable  to  be  defeated,  to  be  on  that  ground 
adjudged  void  in  its  creation. 

§  741.  No  future  interest  can  be  defeated  or  barred  by 
any  alienation  or  other  act  of  the  owner  of  the  intermediate 
or  precedent  interest,  nor  by  any  destruction  of  such  prece- 
dent interest  by  forfeiture,  surrender,  merger,  or  otherwise, 
except  as  provided  by  the  next  section,  or  where  a  forfeiture 
IS  imposed  by  statute  as  a  penalty  for  the  violation  thereof. 

§  742.  No  future  interest,  valid  in  its  creation,  is  defeated 
ty  the  determination  of  the  precedent  interest  before  the  hap- 

f»ening  of  the  contingency  on  which  the  future  interest  is 
inuted  to  take  effect;  but  should  such  contingency  after- 
wards happen,  the  future  interest  takes  effect  in  the  same 
manner,  and  to  the  same  extent,  as  if  the  precedent  interest 
Vad  continued  to  the  same  period. 
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TITLE  ni. 

GENERAL  DEFINITIONS. 

Saonoir  748.  Income,  what. 

749.  Time  oi  creation,  what. 

§  748.  The  income  of  property,  as  the  term  is  nsed  in  thig 
part  of  the  Code,  indades  the  rents  and  pronts  of  real  prop- 
erty, the  interest  of  money,  dividends  npK)n  stock,  and  other 
produce  of  personal  property. 

§  749.  The  delivery  of  the  g^ant,  where  a  limitation,  con- 
dition, or  f utare  interest  is  created  hy  grant,  and  the  death  of 
the  testator,  where  it  is  created  hy  will,  is  to  he  deemed  the 
time  of  the  creation  of  the  limitation,  condition,  or  intei«fl| 
within  the  meaning  of  this  part  of  the  Coda. 


PAET  n. 

REAL  OR  IMMOVABLE  PROIERTY. 

TiTLB  I.  General  Proyisions,  §  755. 

n.  Estates  in  Real  Property,  §§  761-811. 
IIL  Bights  and  Obliqations  of  Owners,  §§  81 8i 

841. 
IV.  Uses  and  Trusts,  §§  847-871. 
V.  Powers,  §§  878-940.    (Repealed.) 


TITLE  L 
GENERAL  PROVISIONS. 

SiOTiON  765.    Real  property,  hdw  goTerned. 

§  766.  Real  property  within  this  State  is  governed  bj  tha 
law  of  this  State,  except  where  the  title  is  in  the  United 
States.    [In  effect  July  1,  1874.] 


TITLE   IL 

ESTATES  IN   REAL  PROPERTY. 

Chapter  I.  Estates  in  General,  §§  761-781. 

II.  Termination  of  Estates,  §§  789-793. 
III.  Servitudes,  §§  801-811. 


CHAPTER  L 

ESTATES  IN  QENEBAL. 

iMnoR  761.  Snnmeration  of  estates. 
762.  What  estate  a  fee  simple. 
768  Oonditional  fees  and  estate*  tall  aboUstei. 
764.  Certain  remalnden  valid. 
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flMTlOH  766.  Freeholds.    Chattels  real.    Chattel  interests. 

766.  Estates  for  life  of  a  third  person,  vhen  a  freehold,  Ac- 

767.  Fature  estates,  what. 

768.  Reversions. 

769.  Remainders. 

770.  Limitations  of  chattels  real 

771.  Sospension  by  trust 

772.  Contingent  remainder  in  fee 

773.  Remainders,  future  and  contingent  estates,  how  ereated. 

774.  Limitation  of  iuccessive  estates  for  life. 

776.  Remainder  upon  estates  for  life  of  third  person. 

776.  Contingent  remainder  on  a  term  of  years. 

777.  Remainder  of  estates  for  life. 

778.  Remainder  upon  a  c<Hitingenoy. 

779.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

780.  Construction  of  certain  remainders. 

781.  Effect  of  power  of  appointment. 

§  761.  Estates  in  real  property,  in  respect  to  the  dumtioB 
of  their  enjoymopt,  are  either : 

1.  Estates  of  inheritance  or  perpetual  eatatef; 

2.  Estates  for  life ; 

3.  Estates  for  years ;  or, 

4.  Estates  at  will. 

§  762.  Every  estate  of  inheritance  is  a  fee,  and  every  sach 
estate,  when  not  defeasible  or  conditional,  is  a  fee  simple,  or 
absolute  fee.    [In  effect  July  1,  1874.] 


§  763.  Estates  tail  are  abolished,  and  every  estate  which 
would  be  at  common  law  adjud<,^cd  to  be  a  fee  tiiil  is  a  fee  sim- 
ple ;  and  if  no  valid  remainder  is  limited  thereon,  is  a  fee  sim- 
ple absolute. 

§  764.  Where  a  remainder  in  fee  is  limited  upon  any  es- 
tate, which  would  by  the  common  law  be  adjudged  a  fee  tail, 
such  remainder  is  valid  as  a  contingent  limitation  upon  a  fee, 
and  vests  in  possession  on  the  death  of  the  first  taker,  without 
issue  living  at  the  time  of  his  death. 

§  766.  Estates  of  inheritance  and  for  life  are  called  estater 
of  freehold ;  estates  for  years  are  chattels  real ;  and  estates  al 
will  are  chattel  interests,  but  are  not  liable  as  such-  to  sale  on 
•xecadon. 

{  766.  An  estate,  during  the  life  of  a  third  person,  whethef 
(united  to  heirs  or  otherwise,  is  a  freehold.    [In  effect  July  1. 
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§  767.  A  future  estate  may  be  limited  by  the  act  of  the 
party  to  commence  in  poesession  at  a  future  day,  either  with- 
out the  intervention  of  a  precedent  estate,  or  on  the  termina* 
tion,  by  lapse  of  time  or  otherwise,  of  a  precedent  estate 
created  at  the  same  time. 
49  Gal.  874. 

§  768.  A  reversion  is  the  residue  of  an  estate  left  by  oper- 
ation of  law  in  the  grantor  or  his  successors,  or  in  the  success- 
ors of  a  testator,  commencing  in  possession  on  the  determina- 
tion of  a  particular  estate  granted  or  devised. 

§  769.  When  a  future  estate,  other  than  a  reversion,  is  de- 
pendent on  a  precedent  estate,  it  may  be  called  a  remaindei, 
and  may  be  created  and  transferred  by  that  name. 

§  770.  The  absolute  ownership  of  a  term  of  years  cannot 
be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee.  [In  efiei  t 
July  1,  1874.] 

§  771.  The  suspension  of  all  power  to  alienate  the  subject 
of  a  trust,  other  than  a  power  to  exchange  it  for  other  property 
to  be  held  upon  the  same  trust,  or  to  sell  it  and  reinvest  the 
proceeds  to  be  held  upon  the  same  trust,  is  a  suspension  of  the 
power  of  alienation,  within  the  meaning  of  section.  715. 

68  Cal.  481. 

§  772.  A  contingent  remainder  in  fee  may  be  created  on 
a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  die  under  the 
age  of  twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  persons  may  be  determined  before 
they  attain  majority. 

58  Oal.  474. 

§  773.  Subject  to  the  rules  of  this  title,  and  of  Part  I.  of 
this  division,  a  freehold  estate,  as  well  as  a  chattel  real,  mav 
kO  created  to  commence  at  a  future  day;  an  estate  for  life 
may  be  created  in  a  term  of  years,  and  a  remainder  limited 
thereon ;  a  remainder  of  a  freehold  or  chattel  real,  either  con- 
tingent or  vested,  may  be  created,  expectant  on  the  determi 
nation  of  a  term  of  years ;  and  a  fee  may  be  limited  on  a  fee 
upon  a  contingency,  which,  if  it  should  occur,  must  happei 
dnthin  the  period  prescribed  in  this  title. 
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§  774.  Successive  ei»tates  for  life  cannot  be  limited,  except 
'JO  persons  in  being  at  the  creation  thereof,  and  all  life  estates 
luhsequent  to  those  of  persons  in  being  are  void ;  and  apon 
the  death  of  those  persons  the  remainder,  if  valid  in  its  crea- 
tion, takes  effect  in  the  same  manner  as  if  no  other  life  estat€ 
had  been  created.     [In  effect  July  1,  1874.] 

§  776.  No  remainder  can  be  created  upon  successive  es- 
tates for  life,  provided  for  in  the  preceding^  section,  unless  snch 
remainder  is  m  fee ;  nor  can  a  remainder  be  created  upon  such 
estate  in  a  term  for  years,  unless  it  is  for  the  whole  residao  ol 
such  term.    [In  effect  July  1,  1874.] 

§  776.  A  contingent  remainder  cannot  be  created  on  a 
term  of  years,  unless  the  nature  of  the  contingency  on  which 
it  is  limited  is  snch  that  the  remainder  must  vest  in  interest 
during  the  continuance  or  at  the  termination  of  lives  in  being 
at  the  creation  of  such  remainder. 

§  777.  No  estate  for  life  can  be  limited  as  a  remainder  on  a 
term  of  yeara,  except  to  a  person  in  being  at  the  creation  of 
such  estate. 

§  778.  A  remainder  may  be  limited  on  a  contingency  which. 
in  case  it  should  happen,  will  operate  to  abridge  or  determine 
the  precedent  estate ;  and  every  such  remainder  is  to  be  deemed 
a  conditional  limitation. 

§  779.  When  a  remainder  is  limited  to  the  heirs,  or  heirs  of 
the  body,^  of  a  person  to  whom  a  life  estate  in  the  same 
property  is  given,  the  persons  who,  on  the  termination  of  the 
life  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner 
for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so 
limited  to  them,  and  not  as  mere  successors  of  the  owner  for 
life. 

§  780.  When  a  remainder  on  an  estate  for  life  or  for  years 
Is  not  limited  on  a  contingency  defeating  or  avoiding  such  pre- 
cedent  estate,  it  is  to  be  deemed  intended  to  take  effect  only  on 
Ibe  death  of  the  first  taker,  or  the  expiration,  by  lapse  of  time, 
df  such  term  of  years. 

§  781.  A  general  or  special  power  of  appointment  does  not 
prevent  the  vesting  of  a  future  estate  limited  to  take  effect  In 
such  power  is  not  executed. 
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CHAPTER  n. 

TERMINATION    OF    BSTATBS. 

fiMtlov  789.  Tenancy  at  will  may  be  terminated  by  notiea. 

790.  Effect  of  notice 

791.  Reentry,  when  and  how  to  be  nuuie 

792   Sununary  proceedings  in  certain  cases  pioTided  for 
798.  Notice  not  necessary  before  action. 

§  789.  A  tenancy  or  other  estate  at  will,  however  crealed, 
■lay  be  terminated  by  the  landlord's  Riving  notice  in  writing 
to  the  tenant,  in  the  manner  prescribed  hy  section  1162  of  the 
Code  of  Civil  Procedure,  to  remove  from  the  premises  within 
a  period  of  not  less  than  one  month,  to  be  specified  in  the 
hotice. 

66  Cal.  128. 

§  790.  After  such  notice  has  been  served,  and  the  period 
specified  by  such  notice  has  expired,  but  not  before,  the 
landlord  may  reenter,  or  proceed  according  to  law  to  recover 
possession. 

56  Cal.  128. 

§  791.  Whenever  the  right  of  reentry  is  given  to  a  grantor 
or  lessor  in  any  grant  or  lease,  or  otherwise,  such  reentry  may 
be  made  at  any  time  after  the  right  has  accrued,  upon  three 
days  notice,  as  provided  in  sections  1161  and  1162,  Code  ol 
Civil  Procedure. 

56  Cal.  128. 

§  792.  Summary  proceedings  for  obtaining  possession  of 
real  property  forcibly  entered,  or  forcibly  and  unlawfully  de- 
tained, are  provided  for  in  sections  1159  to  1 175,  both  inclusive, 
of  the  Code  of  Civil  Procedure. 

§  793.  An  action  for  the  possession  of  real  pro|)erty  leasod 
or  granted,  with  a  right  of  reentry,  may  be  mamtained  at  anj 
time,  in  the  district  court,  after  the  right  to  reenter  has  ao 
cnied,  without  the  notice  prescribed  in  sectioii  791 
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CHAPTER  m. 

SEBVITUDES. 

taoTiOH  801.  Serrltudes  attached  to  land. 

802.  Serritudes  not  attadied  to  land. 
808.  Designation  of  estates. 
801.  By  whom  grantable. 
806.  Bj  whom  held. 

806.  Extent  of  serritodes. 

807.  Apportioning  easements. 

808.  Bights  of  owner  of  future  estate. 

809.  Actions  by  owner  and  occupant  of  dominant  tenement. 

810.  Actions  by  owner  of  serrient  tenement. 

811.  How  extinguished. 

§  801  •  The  following  land  burdens,  or  servitades  upon  land, 
may  be  attached  to  other  land  as  incidents  or  appnrtenaneet^ 
and  are  then  cxilled  casements  : 

1 .  The  right  of  pasture ; 

2.  The  right  of  fishing ; 

3.  The  right  of  taking  game ; 

4.  The  right  of  way  ; 

5.  The  right  of  taking  water,  wood,  minerals,  and  other 
things ; 

6.  The  right  of  transacting  business  upon  land ; 

7.  The  right  of  conducting  lawful  sports  upon  land ; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over  land ; 

9.  The  right  of  receiving  water  from  or  discharging  th« 
■ame  npon  land ; 

10.  The  right  of  flooding  land ; 

11.  The  right  of  having  water  flow  without  diminution  or 
disturbance  of  any  kind ; 

12.  The  right  of  using  a  wall  as  a  party  wall ; 

Id.  The  right  of  receiving  more  than  natural  support  from 
adjacent  land  or  things  aflixed  thereto ; 

14.  The  right  of  having  the  whole  of  a  division  fence  main- 
tained by  a  coterminous  owner ; 

15.  The  right  of  having  public  conveyances  stopped,  or  of 
Mopping  the  same  on  land ; 

16.  The  right  of  a  seat  in  church ; 

17.  The  right  of  burial. 
66  Cat.  13 ;  S  Cal.  159, 192. 

§  802.  The  following  land  burdens^  or  senritudes  upon 
land,  may  he  granted  ana  heli,  thoug'n  not  attached  to  Una  * 

10 
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1.  The  right  to  pasture,  and  of  fishing  and  taking  game ; 
S.  The  right  of  a  seat  in  church ; 
8.  The  right  of  hurial ; 

4.  The  right  of  taking  rents  and  tolls ; 

5.  The  right  of  waj ; 

6.  The  right  of  taking  water,  wood,  minerals,  or  othet 
things.     [In  effect  July  1,  1874.] 

§  803.  The  land  to  which  an  easement  is  attached  is  called 
the  dominant  tenement;  the  land  upon  which  a  burden  or 
lervitude  is  laid  is  called  the  servient  tenement 

§  804.  A  servitude  can  be  created  only  by  one  who  has  a 

tested  estate  in  the  servient  tenement. 

§  806.  A  servitude  thereon  cannot  be  held  by  the  owner 
of  the  servient  tenement. 

§  806.  The  extent  of  a  servitude  is  determined  by  the 
terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired. 

§  807.  In  case  of  partition  of  the  dominant  tenement,  the 
burden  must  be  apportioned  according  to  the  division  of  the 
dominant  tenement,  but  not  in  such  a  way  as  to  increase  the 
burden  upon  the  servient  tenement. 

§  808.  The  owner  of  a  future  estate  in  a  dominant  tene- 
ment may  use  easements  attached  thereto  for  the  purpose  of 
viewing  waste,  demanding  rent,  or  removing  an  obstruction  to 
the  enjo3rment  of  such  easements,  although  such  tenement  is 
iccupied  by  a  tenant. 

§  809.  The  owner  of  any  estate  in  a  dominant  tenement, 
or  the  occupant  of  such  tenement,  may  maintain  an  action  for 
the  enforcement  of  an  easement  attached  thereto. 

§  810.  The  owner  in  fee  of  a  servient  tenement  may 
maintain  an  action  for  the  possession  of  the  land,  against  any 
one  unlawfully  possessed  thereof,  though  a  servitude  eziati 
thereon  in  favor  of  the  public. 

§  811.  A  servitude  is  extinguished: 
1.  By  the  vesting  of  the  right  to  the  servituda  and  the  rjifli 
lo  the  servient  tenement  in  the  same  person ; 
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2.  By  the  deatructioo  of  the  servient  tenement ; 

3.  By  the  performance  of  any  act  npon  either  tenement,  by 
the  owner  of  the  servitude,  or  with  his  assent,  which  is  incom- 
patible with  its  nature  or  exercise ;  or, 

4.  When  the  semtude  was  acquired  by  enjoyment,  by  disuse 
thereof  by  the  owner  of  the  servitude  for  the  period  prescribed 
for  acquiiing  title  by  enjoyment. 


;  TITLE  ni. 

RIGHTS    AND    OBLIGATIONS    OF 

OWNERS. 

.  Chapter  I.  Rights  of  Owners,  §§  818-834. 

!  II.  Obligations  of  Owners,  §§  840-841. 


\ 


CHAPTER  I. 

BIGHTS   OF   OWNERS. 
Amnou  I.  Ikoidints  or  Ownxrship,  §§  818-^7 

n.  BOUNDABIBS,  §§  82&-8d4. 

ARTICLE  I. 
incidents  of  ownebship. 

818.  Bights  of  tenant  for  life. 

819.  Bights  of  tenant  for  years,  &o. 

820.  Same. 

821.  Bights  of  grantees  of  rents  and  roTeniion. 
8B2.  liability  of  assigns  of  lessee. 

828.  Bights  of  lessees  and  their  assignees,  Ac. 
9SA,  Bemedy  on  leases  for  life. 
826.  Bent  dependent  on  life. 

826.  Bemedy  of  reyersioners,  &c 

827.  Terms  of  lease  may  be  changied  by  notice. 

{818*  The  owner  of  a  life  estate  may  use  the  land  in  the 
lame  manner  as  the  owner  of  a  fee  simple,  except  that  he 
nust  do  no  act  to  the  injury  of  the  inheritance. 

%  818.  A  tenant  for  years  or  »t  wHl,  nnless  he  is  a  wtong 
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doer  bj  holding  over,  maj  occupy  the  btuldiDgs,  take  the  an- 
nual products  of  the  soil,  work  mines  and  quarries  open  at  the 
commencement  of  his  tenancy. 

§  820.  A  tenant  for  years  or  at  will  has  no  other  rights  to 
the  property  than  such  as  are  given  to  him  by  the  agreement 
or  instrument  by  which  his  tenancy  is  acquired,  or  by  the  last 
section. 

§  821.  A  ])erson  to  whom  any  real  property  is  transferred 
or  devised,  upon  which  rent  has  been  reserved,  or  to  whom 
any  such  rent  is  transferred,  is  entitled  to  the  same  remedies 
for  recovery  of  rent,  for  non-performauce  of  any  of  the  terms 
of  the  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his 
grantor  or  devisor  might  have  had. 

§  822.  Whatever  remedies  the  lessor  of  any  real  property 
[has]  against  his  immediate  lessee  for  the  breacn  of  any  agree- 
ment in  the  lease,  or  for  recovery  of  the  possession,  he  has 
against  the  assignees  of  the  lessee,  for  any  cause  of  action  ac- 
cruing while  they  are  such  assignees,  except  where  the  assign- 
ment is  made  by  way  of  security  for  a  loan,  and  is  not  ac- 
companied by  possession  of  the  premises.  [In  effect  July  1, 
1874.] 

§  823.  Whatever  remedies  the  lessee  of  any  real  property 
may  have  against  his  immediate  lessor,  for  the  breacn  of  any 
agreement  in  the  lease,  he  may  have  against  the  assigns  of  the 
lessor,  and  the  assigns  of  the  lessee  may  have  against  the 
lessor  and  his  assigns,  except  upon  covenants  against  incum- 
brances or  relating  to  the  title  or  possession  of  the  premisee. 

§  824.  Bent  due  upon  a  lease  for  life  may  be  recovered  in 
i^e  same  manner  as  upon  a  lease  for  years. 

§  826.  Kent  dependent  on  the  life  of  a  person  may  be  re- 
covered alter  as  well  as  before  his  death. 

§  826.  A  person  having  an  estate  in  fee,  in  remainder  or 
teversion,  may  maintain  an  action  for  any  injury  done  to  th« 
lolieritance,  notwithstanding  an  intervening  estate  for  life  oi 
years^  and  although,  after  its  commission,  his  estate  is  tran» 
wrred,  and  he  has  no  interest  in  the  property  at  the  com 
VMucemeiit  of  the  action. 
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§  827.  In  all  leases  of  lands  or  tenements,  or  of  any  inter- 
Mt  therein,  from  month  to  month,  the  landlord  may,  ufK>n 
giving  notice  in  writing  at  least  fifteen  days  before  the  expira- 
fcion  of  the  month,  change  the  terras  of  the  lease,  to  take  effect 
at  the  expiration  of  the  month.  The  notice,  when  served  upon 
the  tenant,  sh^ll  of  itself  operate  and  be  effectual  to  create  and 
establish,  as  a  part  of  the  lease,  the  terms,  rent,  and  conditions 
ipccified  in  the  notice,  if  the  tenant  shall  continue  to  hold  the 
promises  after  the  expiration  of  the  month.  [In  effect  Joly 
I,  1874.] 

ARTICLE  II. 

BOI7in>ABI£8. 

iKmON  829.  Righto  of  owner. 

890.  Boundaxies  by  water 

881.  Boundftries  by  ways. 

832.  Lateral  and  subjacent  support. 

888.  fnrees  whose  trunks  are  wholly  on  land  of  one. 

884.  Line  trees. 

§  829.  The  owner  of  land  in  fee  has  the  right  to  the  sur- 
face and  to  everything  permanently  situated  beneath  or  aboire 
it. 

§  830.  Except  where  the  grant  under  which  the  land  is 
iield  indicates  a  different  intent,  the  owner  of  the  upland,  when 
it  borders  on  tide-water,  takes  to  ordinary  high-water  mark  ; 
when  it  borders  upon  a  navigable  lake  or  stream,  where  there 
is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream, 
at  low-water  mark ;  when  it  borders  upon  any  other  water, 
the  owner  takes  to  the  middle  of  the  lake  or  stream.  [In 
effect  July  1,1874.] 

§  831.  An  owner  of  land  bounded  by  a  road  or  street  is 
presumed  to  own  to  the  centre  of  the  way,  but  the  contrary 
nay  be  shown. 

§  832.  Each  coterminous  owner  is  entitled  to  the  lateral 
tnd  subjacent  support  which  his  land  receives  from  the  ad 
coining  land,  sulrject  to  the  right  of  the  owner  of  the  adjoining 
\and  to  make  proper  and  usual  excavations  on  the  same  for 
purposes  of  construction,  on  using  ordinary  care  and  skill, 
ind  taking  reasonable  precautions  to  sustain  the  land  of  th« 
Ikher,  snd  giving  prenous  reasonable  notice  to  the  other  ci 
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his  intentioii  to  make  such  excavatioiui.     [la  efieci  Jnlj  1, 
1874.] 

§  833.  Trees  whose  trunks  stand  wholly  npon  the  land  of 
one  owner  belong  exclusivelj  to  him,  although  their  roots 
grow  into  the  land  of  another. 

§  834.  Trees  whose  trunks  stand  partly  on  the  land  of  two 
or  more  coterminons  owners  belong  to  them  in  common. 


CHAPTER   n. 
OBIilOATIONS    OF   OWNBB8. 

Sionoir840.  Ihities  of  tenant  for  life 
811.  Monuments  and  fences. 

§  840.  The  owner  of  a  life  estate  must  keep  the  buildings 
and  fences  in  repair  from  ordinary  waste,  and  must  pay  the 
taxes  and  other  annual  charges,  and  a  just  proportion  of  ex- 
traordinary assessments  benefiting  the  whole  inheritance. 

§  841.  Coterminous  owners  are  mutually  bound  equally 
to  maiutain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them,  unless  one  of  them  chooses  to 
let  his  land  lie  without  fencing ;  in  which  case,  if  he  i^ter- 
wards  incloses  it,  he  must  refund  to  the  other  a  just  proportion 
of  the  value,  at  that  time,  of  any  division  fence  made  by  the 
latter. 

6lOal.297;66  0aL624. 


TITLE  IV. 

USES  AND  TRUSTS. 

847.  What  nms  and  fcmsts  may  exist. 

848.  Right  to  possession  of  land  eieates  legal  owneisliip.    (] 

pealed.) 
848.  Owrtain  trusts  unaffected.    (Repealed.) 
8W.  Trustees  of  estate  for  use  of  another  take  no  Interest.    '] 

pealed.) 
91.  Pneeding  sections  qoalifled.    (Repealed.) 
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lioffioa  862.  Tnut  mmt  be  In  writliig 

868.  Tnuuf er  to  one  for  money  paid  by  another. 

851  Bights  of  creditors.    (Bepealed.) 

866.  Section  858  qualified.    (Bepealed.) 

866.  Pnrehasera  protected. 

857.  For  what  purposes  express  trusts  may  be  created. 

868.  Certain  devises  in  trust  to  be  deemed  powers. 

860.  Profits  of  land  liable  to  creditors  in  certain  cases. 

860.  Powers,  execution  of. 

86L  Creation  of  certain  powers  not  prohibited.    (Bepealed.) 

862.  And  land,  &c.,  to  descend  to  persons  entitled.    (Bepealed  } 

868.  Trustees  of  express  trusts  to  have  whole  estate 

864.  Author  of  trust  may  devise,  &c. 

865.  Title  of  grantor  of  trus^  property. 

866.  Interests  remaining  in  grantor  of  express  tmst 

867.  Powers  over  trust  of  party  interested. 

868.  Same. 

860.  Bffect  of  omitting  trust  in  conveyance 

870.  Certain  sales,  &c.,  by  trustees,  void. 

871.  When  estate  of  trustee  to  cease. 

§  847.  Uses  and  trusts  in  relfttion  to  real  propertj  art 
those  only  which  are  specified  in  this  title. 

68Cal.  848. 

§§  848»  849,  860}  861  of  said  Code  are  repealed.  [la 
effect  July  1,1874.] 

§  862.  No  trust  in  relation  to  real  property  is  valid  unless 
created  or  declared : 

1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by 
his  agent  thereto  authorized  by  writing ; 

2.  ^y  the  instrument  under  which  the  trustee  claims  the  es- 
tate afi^ted;  or, 

8.  By  operation  of  law. 

§  863.  When  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  thereof  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  favor  of  the  person  by 
'>r  for  whom  such  payment  is  made.     [In  effect  July  1,  1874. J 

§§  864,  866  of  said  Ckxle  are  repealed.  [In  effect  July 
*   1874.] 

§  866.  No  implied  or  resulting  tmst  can  p**ejudic6  the 
rights  of  a  purchaser  or  encumbrancer  of  real  property  for 
fuue  and  without  notice  of  the  trust. 

§  867*  ExpreM  trusts  may  be  created  for  any  of  the  fol 
i  wing  purposes : 
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1 .  To  sell  real  property,  and  apply  or  dispose  of  the  ^rO' 
eeeds  in  accordance  with  the  instrument  creating  the  trust ; 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  an- 
nuitants or  other  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  any  person,  whether 
ascertained  at  the  time  of  the  creation  of  the  trust  or  not,  for 
himself  or  for  his  family,  during  the  life  of  such  person,  or 
for  any  shorter  term,  subject  to  the  rules  of  Title  II.  of  thig 
part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes  and  within  the  limiti 
prescribed  by  the  same  title.     [In  effect  July  1,  1874.] 

68  Cal.  478,  481. 

§  868.  Where  a  power  to  sell  real  property  is  given  to  a 
mortgagee,  or  other  encumbrancer,  in  an  instrument  intended 
to  secure  the  payment  of  money,  the  power  is  to  be  deemed 
a  part  of  the  security,  and  vests  in  any  person  who,  by  assign- 
ment, becomes  en  titled  to  the  money  so  secured  to  be  paid, 
and  may  be  executed  by  him  whenever  the  assignment  is  duly 
acknowledged  and  recorded.     [In  effect  July  1,  1874.] 

§  869.  Where  a  trust  is  created  to  receive  the  rents  and 
profits  of  real  property,  and  no  valid  direction  for  accumula- 
tion is  ^iven,  the  surplus  of  such  rents  and  profits,  beyond  the 
bum  that  may  be  necessary  for  the  education  and  support  of 
the  person  for  whose  benefit  the  tmst  is  created,  is  liable  to 
the  claims  of  the  creditors  of  such  person,  in  the  same  man- 
ner as  personal  property  which  cannot  be  reached  by  execu- 
tion. 

§  860.  Where  a  power  is  vested  in  several  persons,  all 

must  unite  in  its  execution ;  but  in  case  any  one  or  more  of 

them  is  dead,  the  power  may  be  executed  by  the  survivor  or 

urvivors,  unless  otherwise  prescribed  by  the  terms  of  th6 

power.    [In  effect  July  1,  1874.] 


86 1,  862  of  said  Code  are  repealed.    [In  effect  Jnh 
I,  1874.] 

§  863.  Except  aa  hereinafter  otherwise  provided,  erer^ 
•xpress  trust  in  real  property,  valid  as  such  in  its  creatioi^ 
vMts  the  whole  estate  in  the  trustees,  subject  only  to  tbA  •x* 
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catioii  of  the  trust  The  beneficiaries  take  no  estate  or  in 
terest  in  the  property,  but  may  enforce  the  performance  of  the 
trust. 

§  864.  Notwithstanding  anything  contained  in  the  Ust 
section,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 
whom  the  real  property  to  which  the  trust  relates  snail  belong, 
in  the  event  of  the  failure  or  terminatiou  of  the  trust,  and 
may  transfer  or  devise  such  property,  subject  to  the  execution 
of  the  trust. 

§  866.  The  grantee  or  devisee  of  real  property  subject 
to  a  trust  acquires  a  legal  estate  in  the  property,  as  aeainst 
all  persons  except  the  trustees  and  those  lawfully  claiming 
nnier  them. 

§  866.  Where  an  express  trust  is  created  in  relation  to 
real  property,  every  estate  not  embraced  in  the  trust,  and  not 
otherwise  disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors. 

§  867.  The  beneficiary  of  a  trust  for  the  receipt  of  the 
rents  and  profits  of  real  property,  or  for  the  payment  of  an 
annuity  out  of  such  rents  and  profits,  may  be  restrained  from 
disposing  of  his  interest  in  such  trust,  during  his  life  or  for  a 
term  of  years,  by  the  instrument  creating  the  trust.  [In  effect 
July  1,  1874.] 

§  868  of  this  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  869.  Where  an  express  trust  is  created  in  relation  to 
teal  property,  but  is  not  contained  or  declared  in  the  grant  to 
Ihe  trustee,  or  in  an  instrument  signed  by  him,  and  recorded 
ui  the  same  office  with  the  grant  to  the  trustee,  such  grant 
must  be  deemed  absolute  in  favor  of  purchasers  from  such 
trustee  without  notice,  and  for  a  valuable  consideration.  [In 
effect  July  1,  1874.] 

§  870.  Where  a  trust  in  relation  to  real  property  is  ex- 
pressed in  the  instrument  cieating  the  estate,  every  transfer  oi 
)ther  act  of  the  trustees,  in  contravention  of  the  tnist,  is  ab- 
lolutely  Toid. 

§  871.  When  the  purpose  for  which  an  express  trust  was 
•Mtod  eeases,  the  estate  of  the  trustee  also  ceases. 


ISO 


TITLE  V. 

PO^A/^ERS. 


Title  v.,  of  Part  II.,  of  Division  II.,  on  Powers,  of  the  Ciril 
Code,  embracing  sections  of  said  Code  from  sec.  878  to  9A6, 
teclnsiye,  is  repealed.  [ Approved  April  30.  In  effect  July  1, 
1874.] 


PART  III. 


PERSONAL  OR  MOVABLE  PROPERTY. 

TlTLB   L   PSBSONAL  PbOPBBTY   IN    GENERAL,  §§  946-947. 

IL  Pabticulab  Kinds   of   Pebsonal   Pbopbkxt 
953-994. 


TITLE   L 

PERSONAL  PROPERTY  IN  GENERAL. 

BicrnoK  946.  By  what  law  ip>Terned. 

947.  Future  interests  in   perishable   property,  how  protected 
(Repealed.) 

§  946.  Iv  there  is  no  law  to  the  contrary  in  the  place 

where  personal  property  is  situated,  it  is  deemed  to  follow 

the  person  of  its  owner,  and  is  governed  by  the  law  of  hii 

domicile. 

S  946  haying  been  repealed  by  clerical  error  In  1874,  was  reSnaoted  at 
of  187&-6. 


§  047  <^  said  Code  is  repealed.    [In  effect  July  1,  1874.] 


TITLE  IL 

PARTICULAR  KINDS    OF  PERSONAL 

PROPERTY. 

Cbaptbb  I.  Things  in  Action,  §§  953-954 
IL  Shipping,  §§  960-973. 
IIL  Pboducts  of  thb  Mind,  §§  980-985. 
TV.  Othbr  kinds  of  Pbrsonal  Propeeti,  $$  991- 

994. 
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CHAPTER  L 

THINGS  IN  ACTION. 

BmonoK  958.  Things  in  Mtion  d«fined. 
964.  Transfer  and  surviToiship. 

§  958.  A  tiling  in  action  is  a  right  to  recover  money  oi 
other  personal  property  by  a  judiciu  proceeding.  [In  esed 
July  1, 1874.] 

$  964.  A  thing  in  action,  arising  out  of  the  violation  of  a 
right  of  property,  or  out  of  an  obligation,  may  be  transferred 
by  the  owner.  Upon  the  death  of  the  owner  it  passes  to  his 
pe/sonal  representatives,  except  where,  in  the  cases  ^royided 
m  che  Code  of  Civil  Procedure,  it  passes  to  his  devisees  or 
f  accessor  in  office. 


CHAPTER  n. 

SHIPPINa. 

AanoLi  I.  GnnaAL  Provisions,  §§  900-986. 
II.  Bulks  or  Nayigation,  $§  970-978. 

ARTICLE  I. 

QENEBAL  PBO VISIONS. 

BscnoH  960.  Definition  of  a  ship  and  shipping  temw. 

961.  Appurtenances  and  equipments. 

962.  Foreign  and  domestic  navigation. 

968.  Foreign  and  domestic  ships  distinguished 
964.  SevenJ  owners. 
966.  Owner  for  voyage. 
966.  Registry,  &c. 

§  060.  The  term  ship,  or  shipping,  when  used  In  thii 
Code,  includes  steamboats,  sailing  vessels,  canal  boats,  barges, 
Rcd  every  structure  adapted  to  be  navi^ted  from  place  to 
place  for  the  transportation  of  merchandise  ot  persons.  [In 
effect  July  1,  1874.] 

§  061.  All  things,  belonging  to  the  owners,  which  are  oa 
ooftid  a  ship,  and  are  connected  with  its  proper  use,  for  tb| 
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objects  of  tlie  voja^  and  adventnTe  in  which  the  ship  is  en- 
gaged, are  deemed  its  appnrtenaoces. 

§  962.  Ships  are  enga^d  either  in  foreign  or  domestic 
navigation,  or  m  the  fisheries.  Ships  are  engaged  in  foreign 
navigation  when  passing  to  or  from  a  foreign  country ;  and  in 
domestic  navigation,  when  passing  from  place  to  place  within 
the  United  States. 

§  963.  A  ship  in  a  port  of  the  State  to  which  it  belongs 
19  called  a  domestic  ship ;  in  another  port  it  is  called  a  for- 
eign ship. 

§  964.  If  a  ship  belongs  to  sereral  persons,  not  partners, 
and  they  differ  as  to  its  use  or  repair,  the  controversy  may  be 
determined  by  any  court  of  competent  jurisdiction. 

§  965.  If  the  owner  of  a  ship  commits  its  possession  and 
navigation  to  another,  that  other,  and  not  the  owner,  is  re- 
•ponsible  for  its  repairs  and  supplies. 

§  966.  The  registry,  enrolment,  and  license  of  ships  ars 
regulated  by  acts  of  Congress. 


ARTICLE  II. 

RULES  OF  KAVIOATIOM. 

laoiioR970.  GolligioiiB. 

1.  Bales  as  to  ships  meeting  each  otlier. 

2.  The  rule  for  sailing  vessels. 

8.  Rules  for  steamers  in  narrow  channels. 

4.  Same. 

6.  Bules  for  steam  vessels  on  difPerent  conrsM. 

6.  Meeting  of  steamers. 
871.  Collision  from  breach  of  rules. 
972.  Breaches  of  such  rules  to  impi j  wilful  default. 
978.  Loss,  how  apportioned. 

§  970.  In  the  case  of  ships  meeting,  the  following  mles 
nust  be  observed,  in  addition  to  those  prescribed  by  that  part 
of  the  Political  Code  which  relates  to  navigation  : 

I .  Whenever  any  ship,  whether  a  .steamer  or  sailing  ship, 
proceeding  in  one  direction,  meets  another  ship,  whether  s 
•toamer  or  sailing  ship,  proceeding  in  another  direction,  so 
Uuit  if  both  ships  were  to  continue  their  respective  courses  they 
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wovld  pa4M  80  near  as  to  involve  the  risk  of  a  collision,  the  hehns 
of  both  ships  most  be  put  to  port  so  as  to  pass  on  the  port  side 
of  each  other ;  and  this  rule  applies  to  all  steamers  and  al] 
nailmg  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  close-hauled  or  not,  except  where  the  circnmstancea 
of  the  case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger,  and  subject 
also  to  a  due  regard  to  the  dangers  of  navigation,  and,  as  re- 
gards sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
Keeping  such  ships  under  command ; 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair 
must  give  way  to  those  on  a  wind.  When  both  are  going  by 
the  wind,  the  vessel  on  the  starboard  tack  must  keep  her  vind, 
and  the  one  on  the  larboard  tack  bear  up  strongly,  passing 
each  other  on  the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  they  must  pass  each  other  in 
tho  same  way  on  the  larboard  hand,  to  effect  which  two  last 
mentioned  objects  the  helm  must  be  put  to  port.  Steam  ves- 
sels must  be  regarded  as  vessels  navigating  with  a  fair  wind, 
and  should  give  way  to  sailing  vessels  on  a  wind  of  either 
tack; 

3.  A  steamer  navigating  a  narrow  channel  must,  whenever 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid  channel  which  lies  on  the  starboard  side  of  the  steamer ; 

4.  A  steamer  when  passing  another  steamer  in  such  chan- 
nel, must  always  leave  the  other  upon  the  larboard  side ; 

5.  When  steamers  must  inevitably  or  necessarily  cross  so 
near  that,  by  continuing  their  respective  courses,  there  would 
be  a  risk  of  collision,  each  vessel  must  put  her  helm  to  port, 
BO  as  always  to  pass  on  the  larboard  side  of  each  other ; 

6.  The  rules  of  this  section  do  not  apply  to  any  case  for 
which  a  different  rule  is  provided  by  the  regulations  for  the 
government  of  pilots  of  steamers  approaching  each  othei 
within  sound  of  the  steam-whistle,  or  by  the  regulations  con- 
cerning lights  upon  steamers,  prescribed  under  authority  of 
the  acts  of  Congress,  approved  August  thirtieth,  eighteen  hun- 
dred and  fifty-two,  and  April  twenty-ninth,  eighteen  hundred 
and  sixty-four. 

For  Bules  of  Navigation,  &g.,  aee  Pol.  Code,  }§  2800-2879. 

§  971.  If  it  appears  that  a  collision  was  occasioned  by 
(aUnre  to  observe  anv  rule  of  the  foregoing  section,  the  ownei 
H  the  ship  by  which  such  rule  is  infringed  cannot  reoovei 
tompensation  for  damages  sustained  by  the  ship  in  such  cdlOi 
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lion,  uaImb  it  appears  that  the  drcnmstances  of  the  case  made 
a  departure  from  the  role  necessary. 

§  972.  Damage  to  person  or  property  arising:  from  the 
failure  of  a  ship  to  observe  any  rule  of  section  970,  must  be 
deemed  to  have  been  occasioned  by  the  wilful  default  of  tbe 
person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless 
It  appears  that  the  circumstances  of  the  catse  made  a  departure 
from  the  rule  necessary. 

§  978.  Losses  caused  by  collision  are  to  be  borne  as  fol- 
lows: 

1 .  If  either  party  was  exclusively  in  fault  he  must  bear  his 
own  loss,  and  compensate  the  other  for  any  loss  he  has  sus- 
tained ; 

2.  If  neither  was  in  fknlt,  the  loss  must  be  borne  by  him  on 
whom  it  falls ; 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided, 
unless  it  appears  that  there  was  a  great  disparity  in  fault,  in 
which  case  the  loss  most  be  equitably  apportioned. 

4.  If  it  cannot  be  ascertained  where  tbe  fault  lies,  the  loss 
must  be  equally  divided. 


CHAPTER  m. 

PRODUCTS  OP  THB  MIND, 

SscrnoH  960  How  far  the  subject  of  ownership. 

981.  Joint  authorship. 

982.  Transfer. 

988.  Effect  of  publication. 

984.  Subsequent  inventor,  author,  &o. 

966.  Private  writings. 

§  980.  The  author  of  any  product  of  the  mind,  whethei 
it  is  an  invention,  or  a  composition  in  letters  or  art,  or  a  de- 
lign,  with  or  without  delineation,  or  other  graphical  represen- 
tation, has  an  exclusive  ownership  therein,  and  in  the  repru- 
fentation  or  expression  thereof,  which  continues  so  long  ai 
the  product  and  the  representations  or  expressions  thereof 
^aaie  by  him  remain  in  his  possession. 

I  981*  Unless  otherwise  agreed,  a  product  of  the  mind  in 


{§  982-001      OTHBB  KINDS  OV  PEB80NAL  PBOPBBTT        15€ 

Ihe  prodaction  of  which  seyeral  persons  are  jointly  concerned 
l8  owned  bj  them  as  follows : 

1.  If  the  product  is  single,  in  equal  proportions ; 

2.  If  it  is  not  single,  m  proportion  to  the  contribution  oi 
each. 

§  982.  The  owner  of  any  product  of  the  mind,  or  of  any 
representation  or  expression  thereof,  may  transfer  his  prop- 
erty in  the  same. 

§  983.  If  the  owner  of  a  product  of  the  mind  intenficn- 
allv  makes  it  public,  a  copy  or  reproduction  may  be  made 
public  by  any  person,  without  responsibility  to  the  owner,  so 
lar  as  ths  law  of  this  State  is  concerned. 

§  084.  If  the  owner  of  a  product  of  the  mind  does  not 
make  it  public,  any  other  person  subsequently  and  originally 
producing  the  same  thing  has  the  same  right  therein-  as  the 
prior  author,  which  is  exclusive  to  the  same  extent  against  aU 
persons  except  the  prior  author,  or  those  claiming  under 
him. 

§  985.  Letters  and  other  piivate  communications  in  writ- 
ing belong  to  the  person  to  whom  they  are  addressed  and  de- 
livered ;  but  they  cannot  be  published  against  the  will  of  the 
writer,  except  by  authority  of  law. 


CHAPTER  IV. 

OTHER  KINDS  OP  PERSONAL  PROPERTY. 

SionoN  991.  Trade-marks. 

992.  Good  will  of  buaineBfl 
998.  Same. 
994.  Title  deedB. 

§  991.  One  who  produces  or  deals  in  a  particular  thing, 
or  conducts  a  particular  business,  may  appropriate  to  his  ex- 
elusive  use,  as  a  trade-mark,  any  form,  symbol,  or  name, 
which  has  not  been  so  appropriated  by  another,  to  designate 
the  ori^n  or  ownership  tnereof;  but  he  cannot  exclusivelv 
appropriate  any  designation,  or  part  of  a  designation,  whicb 
tdates  only  to  the  name,  quality,  or  the  description  of  th 
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thing  or  business,  or  the  place  where  the  thing  is  produced, 
or  the  business  is  carried  on.    [In  effect  July  1,  1874.] 

Afl  to  Trade-marks,  B«e  Pol.  Code,  §§  3196^188 ;  Penal  Oode,  H  860- 

§  992.  The  good  will  of  a  business  is  the  expectation  o/ 
continued  public  patronage,  but  it  docs  not  include  a  right  to 
use  the  name  of  any  person  from  whom  it  was  acquired. 

§  993.  The  good  will  of  a  business  is  property,  transfcra- 
t/ie  like  any  other 

§  994.  Instruments  essential  to  the  title  of  real  profierty, 
and  which  arc  not  kept  in  a  public  office  as  a  record,  pur* 
inant  to  law,  belong  to  the  person  in  whom,  for  the  tioM 
being,  such  title  mny  be  vested,  and  pass  with  the  titlt. 

11 


PAET  lY. 


ACQUISITION    OF  PROPERTY. 

f  ITLB  I.  MODBS    IN  WHICH  PrOPBETT  MAT  BE  AOQUIRBD 

§§  1000-1001. 
n.   OcClfrANCT,  §§  1006-1007.  , 

III.  ACCBBSION,  §§  1013-1033. 

IV.  Transfer,  §§  1039-1231. 
V.  HOMESTBADS,  §§  1237-1269. 

VI.  Wills,  §§  1270-1377. 
VII.  Succession,  §§  1383-1408. 
VIIL  Water  Rights,  §§  1410-1422. 


TITLE  I. 

MODES    IN    WHICH    PROPERTY    MAY 

BE  ACQUIRED. 

twnoir  1000.  Property,  how  acquired. 

1001.  Acquisition  of  property  by  ezerdse  of  eminent  domain. 

§  IrOOO.  Propbrtt  is  acquired  by  : 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will ;  or, 

5.  Succession. 

§  1001.  Any  person  may,  without  further  legislative  ac- 
tion, acquire  private  property  for  any  use  s])ecified  in  section 
1238  of  the  Code  of  Civil  Procedure,  either  by  consent  of  the 
owner  or  by  proceedings  had  under  the  provisions  of  Title 
VII.,  Part  III.,  of  the  Code  of  Civil  Procedure;  and  an}- 
person  seeking  to  acquire  property  for  any  of  the  uses  men 
kioned  in  such  title  is  "  an  agent  of  the  State,''  or  a  "  persoi 
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in  charge  of  such  use/'  within  the  meaning  of  those  terms  ai 
used  in  such  title.  This  section  shall  be  in  force  from  and 
after  the  fourth  day  of  April,  eighteen  hundred  and  seYBntj- 
two. 

Code  dr.  Froe.  $$  1287-12(S. 


TITLE  11. 
OCCUPANCY. 

SiOTioir  1006.  Simple  occupancy  ^ 
1007.  Prescription. 

§  1006.  Occupancj  for  any  period  confcr>  a  title  suffi- 
cient against  all  except  the  State  and  those  who  have  title  hy 
prescription,  accession,  transfer,  will,  or  succession. 

§  1007.  Occupancy  for  the  period  prescribed  by  the  Code 
of  Civil  Procedure  as  sufficient  to  bar  an  action  for  the  re 
covery  of  the  property  confers  a  title  thereto,  denominated  a 
title  by  prescription,  which  is  sufficient  against  all. 

Oode  CiT.  Proc.  }§  836,  888,  840. 


TITLE  in. 

ACCESSION. 


CuAFnEft  I.    To  Real  Propbrtt,  §§  1013-1019. 

U.  To  FsBsonAL  Property,  §§  1025-1038. 


CHAPTER  I 

ACOBSSION  TO  REAL  PROPBRTT. 

SwnoRlOlS.  Fixtures. 
1014.  AlluTion. 
1016.  Sadden  removal  of  \mtA. 

1016.  Islands,  in  navigable  stream 

1017.  In  nnnavigable  streams. 

1018.  Islands  formed  by  division  of 
VSiB.  What  fixtures  tenant  may  remoT*. 
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§  1013.  When  a  person  affixes  his  property  to  the  land 
•f  another,  without  an  agreement  permitting  him  to  remove 
it,  the  thing  affixed,  except  as  provided  in  section  ten  hundred 
and  nineteen,  belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  tlie  former  to  remove  it  [In  effect  July  1, 
1874.] 

66  Cal.  85 ;  57  Cal.  3 ;  58  Gal.  126. 

§  1014.  Where,  from  natural  causes,  land  forms  by  im- 
perceptible degrees  upon  the  bank  of  a  river  or  stream,  navi- 
rable  or  not  navigable,  cither  by  accumulation  of  material  or 
by  the  recession  of  the  stream,  such  laud  belongs  to  the  owner 
of  the  bank,  subject  to  any  existing  right  of  way  over  the 
bank. 

§1015.  If  a  river  or  stream,  navigable  or  not  navigable, 
carries  away,  by  sudden  violence,  a  considerable  and  distin- 
guishable part  of  a  bank,  and  bears  it  to  the  opposite  bank,  or 
to  another  part  of  the  same  bank,  the  owner  of  the  part  car- 
ried away  may  reclaim  it  within  a  year  after  the  owner  of  the 
land  to  which  it  has  been  united  takes  possession  thereof. 

§  1016.  Islands  and  accumulations  of  land,  formed  in  the 
beds  of  streams  which  are  navigable,  belong  to  the  State,  if 
there  is  no  title  or  prescription  to  the  contrary. 

§  1017.  An  island,  or  an  accumulation  of  land,  formed  in 
a  stream  which  is  not  navigable,  belongs  to  the  owner  of  the 
shore  on  that  side  where  the  island  or  accumulation  is  formed ; 
or,  if  not  formed  on  one  side  only,  to  the  owners  of  the  shore 
on  the  two  sides,  divided  by  an  imaginary  line  drawn  through 
the  middle  of  the  river. 

« 

§  1018.  If  a  stream,  navigable  or  not  navigable,  in  form- 
ing itself  a  new  arm,  divides  itself  and  surrounds  land  belong- 
ing to  the  owner  of  the  shore,  and  thereby  forms  an  island, 
ihe  island  belongs  to  such  owner. 

§  1010.  A  tenant  may  remove  from  the  demised  premises 
any  Hme  during  the  continuance  of  his  term,  anything  affixed 
thereto  for  purposes  of  trade,  manufacture,  ornament,  or  do- 
mestic use,  if  the  removal  can  be  effixited  without  injury  to  thi 
premises,  unless  the  thing  has,  by  the  manner  in  which  it  if 
ftffixed,  become  an  integral  part  of  the  premises.     [In  effect 

;«ly  1, 1874.] 

IS  Cal.  126. 


i<l  AOOsssiON.  §§  1026*1029 

CHAPTER    II. 

ACCESSION  TO  PBRSONAIj  PROPERTY. 

iKFnoN  1025.  Accession  by  uniting  seTeral  things. 

1026.  Principal  part,  what. 

1027.  Same. 

1028.  Uniting  materials  and  workmanship 

1029.  Inseparable  materials. 

1030.  Materials  of  several  owners. 

1031.  Wilful  trespassers. 

1032.  Owner  may  elect  between  the  thing  and  its  TaliM 
1083.  Wrongdoer  liable  in  damages. 

§  1025.  When  things  belonging;  to  different  owners  haT« 
been  united  so  as  to  form  a  single  thing,  and  cannot  be  sep- 
arated without  injury,  the  whole  belongs  to  the  owner  of  the 
thing  which  forms  the  principal  part ;  who  must,  however,  re- 
imburse the  value  of  the  residue  to  the  other  owner,  or  sur- 
render the  whole  to  him. 

§  1026*  That  part  is  to  be  deemed  the  principal  to  which 
the  other  has  been  united  only  for  the  use,  ornament,  or  com- 
pletion of  the  former,  unless  the  latter  is  the  more  valuable, 
and  has  been  nnited  without  the  knowledge  of  its  owner,  who 
may,  in  the  latter  case,  require  it  to  be  separated  and  returned 
to  him,  although  some  injury  should  result  to  the  thing  to 
which  it  has  been  united. 

§  1027.  If  neither  part  can  be  considered  the  principal, 
within  the  rule  prescribed  by  the  last  section,  the  more  valua- 
ble, or,  if  the  values  are  nearly  equal,  the  more  considerable 
in  bulk,  is  to  be  deemed  the  principal  part. 

• 

§  1028.  If  one  makes  a  thing  from  materials  belonging  to 
another,  the  latter  may  claim  the  thing  on  reimbursing  tho 
value  of  the  workmanship,  unless  the  value  of  the  workman- 
ihip  exceeds  the  value  of  the  materials,  in  which  case  the 
thing  belongs  to  the  maker,  on  reimbursing  the  value  of  the 
matcrifds. 

§  1029.  Where  one  has  made  use  of  materials  which  in 
].Art  belong  to  him  and  in  part  to  another,  in  order  to  form  • 
thing  of  a  neyr  description,  without  having  destroyed  any  of 
the  materials,  but  in  such  a  way  that  they  cannot  be  .separated 
iritbout  inconvenience,  the  thing  formed  is  common  ti>  both 
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proprietors ;  in  proportion,  as  respects  the  one,  of  the  materials 
belonging  to  him,  and  as  respects  the  other,  of  the  materials 
belonging  to  him  and  the  price  of  his  workmanship. 

§  1030.  When  a  thin^  has  been  formed  by  the  admixture 
of  several  materials  of  different  owners,  and  neither  can  be 
considered  the  principal  substance,  an  owner  without  whose 
consent  the  admixtnre  was  made  may  require  a  separation,  if 
the  materials  can  be  separated  without  inconvenience.  If  they 
cannot  bo  thus  separated,  the  owners  acquire  the  thing  in 
common,  in  propoi-tiou  to  the  quantity,  quality,  and  value  of 
their  materials  ;  but  if  the  materials  of  one  were  far  superior 
to  those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  others  the  value  of  their 
materials. 

§  1031.  The  foregoing  sections  of  this  article  are  not  ap- 
plicable to  cases  in  which  one  wilfully  uses  the  materials  of 
another  without  his  consent ;  but,  in  such  cases,  the  product 
belongs  to  the  owner  of  the  material,  if  its  identity  can  be 
traced. 

§  1032.  In  all  cases  where  one  whose  material  has  been 
used  without  his  knowledge,  in  order  to  form  a  product  of  a 
different  description,  can  claim  an  interest  in  such  product,  he 
has  an  option  to  demand  either  restitution  of  his  material  in 
kind,  in  the  same  quantity,  weight,  measure,  and  quality,  or 
the  value  thereof;  or  where  he  is  entitled  to  the  product,  the 
value  thereof  in  place  of  the  product. 

§  1033.  One  who  wrongfully  employs  materials  belonging 
to  another  is  liable  to  him  in  damages,  as  well  as  under  tbi 
forogoing  provisions  of  this  chapter. 


168  TBAirsrxR  }§  1039-1040 


TITLE   IV. 

TRANSFER. 

CkLAPTBR  I.  TrAHSFER  UX  GENERAL,  §§  1039-1086. 

II.  Transfer  of  Real  Property,  §§  1091-1115. 
III.  Transfer  of  Personal  Property,  §§  1135-1153 
lY.  Recording    Transfers    of    Real    Property 
§§  1168-1217. 

Y.  Unlawful  Transfers,  §§  1227-1231. 


CHAPTER  L 

r 
I 

i  TRANSFERS  IN  GENERAIj. 

AsnOLB  I   DEninnoN  or  Transfer,  §§  1089-1040. 
II  What  mat  bi  Transfsrrkd,  M  1044-4:7. 
m.  Mods  or  Transfu,  §§  1062-loeO. 

IV.  IHTIRPRKTATION  OW  GRANTS,  §§  1066-1073. 

y.  Efrot  or  Tsansfkr,  1083-1085. 
ARTICLE  I. 

DEFINITION  OF  TBANSFXB. 

Sionoif  1039.  Transfer,  what. 

1040.  Voluntaqr  transfer. 

§  1039.  Transfer  is  an  act  of  the  parties,  or  of  the  law 
by  which  the  title  to  property  is  conveyed  from  one  living  per 
ion  to  another. 

§  1040.  A  voluntary  transfer  is  an  executed  contract,  sab- 
|ect  to  all  rules  of  law  concerning  contracts  in  general ;  ev 
wpt  that  a  consideration  is  not  necessary  to  its  va£dity. 

ARTICLE  II. 

WHAT  MAT   BB  TBAK8FBBBBD. 

BwmoN  1044.  What  may  he  transferred. 

1045.  Possihility. 

1046.  Bight  of  reentry  can  be  transferred. 

1047.  (hmer  ousted  of  possession  may  tranafsr. 
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§  1044.  Property  of  an^  kind  may  be  transferred,  except 
u  otherwise  provided  by  this  article. 

§  1046.  A  mere  possibility,  not  coupled  with  an  interosti 
cannot  be  transferred. 

§  1046.  A  right  of  reentry,  or  of  repossession  for  breach 
of  condition  subsequent,  can  be  transferred. 

§  1047.  Any  person  claiming  title  to  real  property  in  the 
Adverse  possession  of  another  may  transfer  it  witn  the  Baine 
effect  as  &  in  actual  possession. 

55  Oal.  128. 

ARTICLE  III. 

MODS  or  TBANSFEB. 

Swmoif  1052.  When  oral. 
1058.  Oiant,  what 
1054.  Deliyery  necessary. 
1066.  Bate. 

1066.  Deliyery  to  grantee  is  necessarily  absolute. 

1067.  Deliyery  in  escrow. 

1068.  Surrendering  or  cancelling  grant  does  not  reconrey 
1050.  Constructiye  deliyery. 

1000.  Gratuitous  grancs  take  effect  immediately ;  exception.  (Ito- 
pealed.) 

§  1062.  A  transfer  may  be  made  without  writing,  in 
every  case  in  which  a  writing  is  not  expressly  required  by 
statute. 

« 
§  1063.  A  transfer  in  writing  is  called  a  grant,  or  convey- 
ance, or  bill  of  sale.    The  term  "  grant,"  in  this  and  thi 
next  two  articles,  includes  all  these  instruments,  unless  it  ir 
specially  applied  to  real  property.     [In  effect  July  1,  1874.] 

§  1064.  A  grant  takes  effect,  so  as  to  vest  the  mteresi 
intended  to  be  transferred,  only  upon  its  delivery  by  th« 
fi;rantor. 

§  1066.  A  grant  duly  execated  is  presnmed  to  have  beev 
deliiered  at  its  date. 

§  1066.  A  grant  cannot  be  delivered  to  the  grantee  condi 
Honally.    Delivery  to  him,  or  to  his  agent  as  sach,  is  nocee 
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■arily  absolate,  and  the  instminent  takes  effect  thereupon, 
discharged  of  any  condition  on  which  the  deli^eiy  was  made. 

§  1067.  A  grant  may  be  deposited  by  the  grantor  with  a 
third  person,  to  be  delivered  on  performance  of  a  condition, 
and,  on  ddivery  by  the  depositary,  it  will  take  effect.  While 
In  the  possession  of  the  third  person,  and  sabject  to  condition, 
it  18  called  an  escrow. 

§"1068.  Redelivering  a  grant  of  real  property  to  the 
grantor,  or  cancelling  it,  does  not  operate  to  retransfer  tlh 
title. 

§  1069.  Thongh  a  grant  be  not  actually  delivered  inte 
the  poesession  of  the  grantee,  it  is  yet  to  be  deemed  construe 
tively  delivered  in  the  following  cases  : 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties 
at  the  time  of  execution,  understood  to  be  delivered,  and  un- 
der such  circumstances  that  the  grantee  is  entitled  to  imme- 
diate delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  bepefit  of  the 
grantee,  and  his  assent  is  shown,  or  may  be  presumed. 

§  1060  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 


AETICLE  IV. 

IKTBRFSETATION  OV  OBAHTS. 

1066.  Gnnts,  how  interpzeted. 

1067.  limitations,  how  controlled. 

1068.  Recitals,  when  resorted  to. 
1060.  Interpretation  against  grantor. 

1070.  Irreconcilahle  provisions. 

1071.  Meaning  of  "  heirs  *'  and  "  issue,"  in  certain  remainders. 

1072.  Words  of  inheritance  nnnecessaxy. 

.  §  1066.  Qrants  are  to  be  interpreted  in  like  mnnncr  with 
to  itractB  in  general,  except  so  far  as  is  otherwise  provided  in 
^8  article. 

§  1067.  A  clear  and  distinct  limitation  in  a  grant  is  not 
controlled  by  other  words  less  clear  and  distinct. 

1 1068.  If  the  operative  words  of  a  grant  are  doubtftii 
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recoarse  maj  be  had  to  its  recitals  to  assist  the  coii0trao> 
kion. 

§  1069.  A  grant  b  to  be  interpreted  in  fayor  of  th« 
grantee,  except  that  a  reservation  in  any  grant,  and  eTery 
p'ant  by  a  public  officer  or  body,  as  such,  to  a  private  party 
Ji  to  be  interpreted  in  favor  of  the  grantor. 

^  §  1070.  If  several  parts  of  a  grant  are  absolutely  irrecon 
dlable,  the  former  part  prevails. 

§  1071*  Where  a  future  interest  is  limited  by  a  grant  to 
lake  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
df  his  body,  or  without  issue,  or  in  equivalent  words,  such 
words  must  be  taken  to  mean  successors,  or  issue  living  at 
the  death  of  the  person  named  as  ancestor. 

§  1072.  Words  of  inheritance  or  succession  are  not  req- 
uisite to  transfer  a  fee  in  real  property. 


ARTICLE  V. 

BFFBCT  OF  TSAKSVES. 

fiBOnON  1088.  What  title  passes. 

1084.  Incidents. 

1085.  Grant  may  enure  to  benefit  of  straDger. 

§  1083*  A  transfer  vests  in  the  transferee  all  the  actual 
title  to  the  thing  transferred  which  the  transferrer  then  has 
unless  a  different  intention  is  expressetf  oris  necessarily  im- 
plied. 

§  1084.  The  transfer  of  a  thing  transfers  also  all  its  ia- 
tidents,  unless  expressly  excepted ;  but  the  transfer  of  an  in- 
cident to  a  thing  does  not  transfer  the  thing  itself. 

§  1086.  A  present  interest,  and  the  benefit  of  a  oonditior 
or  covenant  respecting  property,  may  be  taken  by  any  natura 
oenon  under  a  grant,  although  not  named  a  party  thereto. 


Mr  TBANBFEK.  §§  1091-1094 

CHAPTER  II. 

TBANSFEB  OF  REAL  PROPERTY. 

AfinoLi  I.  Modi  of  Tkansfkb,  §§  1091-1095. 
II.  Snrzoi  or  T&ahsfkb,  }§  1104-1116. 

ARTICLE  I. 

MODE   OF  TBANSFEB. 

BlonON  1091.  Bequisitefl  for  transfer  of  certain  estates. 

1092.  Form  of  grant. 

1093.  Grant  by  married  women,  how  acknowledged. 

1094.  Power  of  attorney  of  married  women,  how  acknowledged. 

1095.  Attorney  in  fact,  how  must  execute  for  principal. 

§  1091.  An  estate  in  real  property,  other  than  an  estate 
at  will  or  for  a  term  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or  by  an  instrument  in 
writing,  subscribed  by  the  pai-ty  disposing  of  the  same,  or  by 
his  agent  thereunto  authorized  by  writing. 

Code  CiT.  Pro.  §§  1971-1974. 

§  1092.  A  grant  of  an  estate  in  real  property  may  be 
made  in  substance  as  follows : 

"I,  A  B,  grant  to  C  D  all  that  real  property  situated  in  (insert 
name  of  county)  County,  State  of  California,  bounded  (or  de- 
scribed) as  follows :  (here  insert  description,  or  if  the  land  sought 
to  be  conveyed  has  a  descriptive  name,  it  may  be  described  by  the 
name,  as,  for  instance,  *Tbe  Norris  Ranch.*) 

**  Witness  my  hand  this  (insert  day)  day  of  (insert  month), 
18—. 

*»  A  B.»' 

See  Act  of  March  11, 1874,  Gonyeyancing  bj  person  who  has  changed 
his  or  her  name.  Appendix,  p.  479. 

§  1093.  No  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  purporting  to  be  executed  or 
acknowledged  by  her,  unless  the  grant  or  instrument  is  ac- 
knowledged by  her  in  the  manner  prescribed  by  sections  1186 
tnd  1191. 

65  Cal.  56. 

§  1094.  A  power  of  attorney  of  a  married  woman,  author- 
lung  the  execution  d  an  instrument  transferring  an  estate  in 
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her  separate  real  property,  has  no  validity  for  that  purposf 
until  acknowledged  bj  her  in  the  manner  provided  in  sections 
1186  and  1191. 

§  1096.  When  an  attorney  in  fact  executes  an  mstrament 
transferring  an  estate  in  real  property,  he  must  subscribe  the 
name  of  his  principal  to  it,  and  his  own  name  as  attorney  jd 
fiict. 

ARTICLE  n. 

EFFBOT  OF    TRANSFER. 

■mron  1104.  What  easements  pass  with  property. 

1105.  When  fee  simple  title  is  presumed  to  pass. 

1106.  Subsequently  acquired  title  passes  by  operation  of  law. 

1107.  Grant,  how  far  conclusiye  on  purchasers. 

1108.  GonTeyances  by  owner  for  life  or  for  years. 

1109.  Grant  made  on  condition  subsequent. 

1110.  Grant  on  condition  precedent. 

1111.  Grant  of  rents,  reversions,  and  remainders. 

1112.  Boundary  by  highway,  what  passes. 

1113.  Implied  covenants. 

1114.  What  the  term  "  incumbrances"  embraces. 

1115.  Lineal  and  collateral  warranties  abolished. 

§  1104.  A  transfer  of  real  property  passes  all  easementu 
attached  thereto,  and  creates  in  favor  thereof  an  easement  to 
use  other  real  property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used  by  the  person 
whose  estate  is  transferred,  for  the  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  completed. 

§  1105.  A  fee  simple  title  is  presumed  to  be  intended  to 
pass  by  a  grant  of  real  property,  unless  it  appears  from  the 
grant  that  a  lesser  estate  was  intended. 

§  1106.  Where  a  person  purports  by  proper  instrument  to 
grant  real  property  in  fee  simple,  and  subsequently  acquires 
any  tiile,  or  claim  of  title  thereto,  the  same  passes  by  opera- 
tion of  law  to  the  grantee,  or  his  successors. 

§  1107.  Every  grant  of  an  estate  in  real  property  is  con 
elusive  against  the  grantor,  also  against  every  one  subee 
qnently  claiming  under  him,  except  a  purchaser  or  incnn: 
"trancer  who  in  good  faith  and  for  a  valaable  consideratiM 
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ftcqaires  a  title  or  lien  bj  an  instrament  that  ib  first  duly  re- 
corded. 

§  1 108.  A  grant  made  by  the  owner  of  an  estate  for  life 
or  years,  purporting  to  transfer  a  greater  estate  than  he  could 
lawfully  transfer,  does  not  work  a  forfeiture  of  his  estate,  but 

f)asse5  to  the  grantee  all  the  estate  which  the  grantor  could 
awfully  transfer. 

§1.109.  Where  a  grant  is  made  upon  condition  subse- 
quent, and  is  subsequently  defeated  by  the  non- performance 
of  the  condition,  the  person  otherwise  entitled  to  hold  under 
the  grant  must  reconvey  the  property  to  the  grantor  or  his 
iuceessors,  by  grant,  duly  acknowledged  for  record. 

66  Gal.  428;  68  Cal.  421. 

§  1110.  An  instrument  purporting  to  be  a  grant  of  real 
property,  to  take  effect  upon  condition  precedent,  passes  the 
estate  upon  the  performance  of  the  condition.  [In  effect  July 
1,  1874.] 

58  Cal.  423.  \ 

§  1111.  Grants  of  rents  or  of  reversions  or  of  remainders 
are  good  and  effectual  without  attornments  of  the  tenants ; 
but  no  tenant  who,  before  notice  of  the  jxrant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage  thereby. 

§  1112.  A  transfer  of  land,  bounded  by  a  highway,  passes 
the  title  of  the  person  whose  estate  is  transferred  to  the  soil  of 
the  highway  in  front  to  the  centre  thereof,  unless  a  different 
intent  appears  from  the  grant.     [In  effect  July  1,  1874.] 

§  1113.  From  the  use  of  the  word  "grant"  in  any  con- 
Teyance  by  which  an  estate  of  inheritance  or  fee  simple  is  to 
be  passed'  the  following  covenants,  and  none  other,  on  the 
part  of  the  grantor  for  himself  and  his  heirs  to  the  grantee^ 
his  heirs,  and  assigns,  are  implied,  unless  restrained  by  ex- 
press terms  contained  in  such  conveyance : 

1.  That  previous  to  the  time  of  the  execution  of  such  coe- 
veyance,  the  grantor  has  not  ccnveyed  the  same  estate,  or  any 
right,  title,  or  interest  thereii^  to  any  person  other  t'r  an  the 
grantee ; 

2.  That  such  estate  is  at  the  time  of  the  execution  of  such 
sonveyance  free  from  incumbrances  done,  made,  or  sufiered 
by  the  grantor,  or  any  person  claiming  under  him. 

Such  ooyenants  may  be  sued  upon  in  the  same  manner  as  ii 
Ihey  had  been  expressly  inserted  in  the  conyeyamce. 
56  CaL  618. 
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§  1114.  The  term  "  incambrances  "  includes  taxes, 

ments,  and  all  liens  upon  real  property.     [In  effect  July  I, 
1874.] 

§  1115.  Lineal  and  collateral  warranties,  with  all  theii 
incidents,  are  abolished  ;  bat  the  Iieirs  and  devisees  of  every 
person  who  has  made  any  covenant  or  agreement  in  reference 
to  the  title  of,  in,  or  to  uny  real  property,  are  answerable  upon 
■och  covenant  or  agreement  to  the  extent  of  the  land  de- 
scended or  devised  to  them,  in  the  cases  and  in  the  manner 
preacribed  by  lav 


CHAPTER  III. 

TRANSFER  OP  PERSONAL  PROPERTY. 

Abticu  I.  Mora  or  TuAMsrat,  §§  1135-1196. 

II.  What  operates  as  a  TaANsrsB,  §§  1140-114S. 
in.  Gifts,  §§  1146-1168. 

ARTICLE  I. 

KODE   OF  TRAN8FEB. 

SsoTiON  1185.  When  must  be  in  writing. 
1186.  Transfer  by  sale,  &c. 

§  t]S6.  An  interest  in  a  ship,  or  in  an  existing  trust,  can 
be  transferred  only  by  operation  of  law,  or  by  a  written  in- 
itrum<;nt,  subscribed  by  the  person  making  the  transfer,  or  by 
lis  agent. 

§  1136.  The  mode  of  transferring  other  personal  pro]>erty 
by  sale  is  regulated  by  the  title  on  that  subject,  in  Divisioii 
Third  of  this  Code. 

ARTICLE  II. 

WHAT  OPEBATB8  AS  A  TRANSFER. 

lionON  1140.  Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  lato. 

1142.  When  buyer  acquires  better  title  Uum  seller  has. 

f  1140.  The  title  to  personal  property,  sold  or  exchangea 
or-  ^es  to  the  buyer  whenever  the  parties  agree  upon  a  preacnl 
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transfer,  and  the  thing  itself  is  identified,  whether  it  is  sep*- 
rated  from  other  things  or  not. 

§  1141.  Title  is  transferred  by  an  executory  agreement 
for  the  sale  or  exchange  of  personal  property  only  when  the 
buyer  has  accepted  the  thing,  or  when  uie  seller  has  completed 
it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer,  with 
intent  to  transfer  the  title  thereto,  in  the  manner  prescribed 
by  the  chapter  upon  Offer  of  Performance. 

§  1142.  Where  the  possession  of  personal  property,  to- 
gether with  a  power  to  dispose  tliercof,  is  transferred  by  its 
owner  to  another  person,  an  executed  sale  by  the  latter,  while 
in  possession,  to  a  buyer  in  good  faith  and  in  the  ordinary 
course  of  business,  for  value,  transfers  to  such  buyer  the  title 
of  the  former  owner,  though  he  may  be  entitled  to  rescind, 
Rod  does  rescind,  the  transfer  made  by  him. 


ARTICLE  in. 

GIFTS. 

BMliOlf  1146.  Giftfl  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  revocable. 

1149.  Gift  in  view  of  death,  what. 

1150.  When  gift  presumed  to  be  in  view  of  death. 

1151.  Revocation  of  gift  in  view  of  death. 

1152.  Effect  of  will  upon  gift. 

1153.  When  treated  as  legacy. 

§  1146.  A  gift  is  a  transfer  of  personal  property,  mad« 
Foluutarily,  and  without  consideration. 
57  Cal.  226. 

§§  1147.  A  verbal  gift  is  not  valid,  unless  the  means  ol 
obtaining  possession  and  control  of  the  thing  are  given,  ':ior, 
if  it  is  capable  of  delivery,  unless  there  is  an  actual  or  sym- 
bolical delivery  of  the  thing  to  the  donee. 

§  1 148.  A  gift,  other  than  a  gift  in  view  of  death,  cannot 
be  revoked  by  the  giver. 

§  1149.  A  gift  in  view  of  death  is  one  which  is  made  ia 
contemplation,  fear,  or  penl  of  death,  and  with  intent  that  U 
•hall  take  effect  only  in  case  of  the  death  of  the  giver. 
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§  1150.  A  gift  made  during  the  last  illness  of  the  giver, 
or  under  circumstances  which  would  naturally  impress  him 
with  an  expectation  of  speedy  death,  is  presumed  to  be  a  gift 
in  view  of  death. 

§  1151.  A  gift  in  view  of  death  may  be  revoked  by  the 
giver  at  any  time,  and  is  revoked  by  his  recovery  from  the  ilU 
ness,  or  escape  from  the  peril,  under  the  presence  of  which  it 
was  made,  or  by  the  occurrence  of  any  event  which  would 
operate  as  a  revocation  of  a  will  made  at  the  same  time ;  but 
when  the  gift  has  been  delivered  to  the  donee,  the  rights  of  a 
fcona^ie  purchaser  from  the  donee  before  the  revocation,  shall 
not  be  affected  by  the  revocation.     [In  effect  July  1,  1874.] 

§  1152.  A  gift  in  view  of  death  is  not  affected  by  a  previ- 
ous  will ;  nor  by  a  subsequent  will,  unless  it  expresses  an  in- 
tention to  revoke  the  gift. 

§  1153.  A  gift  in  view  of  death  must  be  treated  as  a  leg*- 
lujy,  so  far  as  relates  only  to  the  creditors  of  the  giver. 


CHAPTER  IV. 

RECORDING  TRANSFERS. 

AmoLi  I.  What  mat  bi  recorded,  §§  1168-1165. 
"  1169-1173. 


II.  Mode  op  Recobding, 

HI.  Proof  and  Ackmowledoments  of  instrukents,  $«  ^u!^^-la^ 
IV.  Effect  of  Recording  or  of  the  Want  thereof,  $$  1218-1217 


ARTICLE  I. 

WHAT  MAT  BB   BECOBDED. 

llonoN  1168.  What  may  be  recorded. 

1169.  Judgments  may  be  recorded  \vithont  acknowledgmfint. 

1160.  Letters  patent  may  be  recorded  without  acknowledgnmt 

1161.  InBtruments  must  be  acknowledgedi  except,  &o 

1162.  Same. 

1168.  Instruments  executed  under  power  of  attorney  not  to  bt 

recorded  until  power  is  filed.    (Repealed.) 
1164.  Transfers  in  trust,  &o. 
U66.  Fees  of  recoirder  to  be  indoned. 


tn  nuiTBtftit.  §§  1158-1164 

f  1168.  Any  iiiBtrument  or  judgment  affecting  the  title 
to  or  poesession  of  real  property  may  be  recorded  onder  thii 
diapter. 

§  1159*  Judgments  affecting  the  title  to  or  possession  of 
real  property,  anthenticated  by  the  certificate  of  the  clerk  of 
the  court  in  which  such  judgments  were  rendered,  may  be 
recorded  without  acknowledgment  or  further  proof. 

Beeorder  most  file  judgments.    Polit.  Oode,  §  4288. 

§  1160.  Letters  patent  from  the  United  States  or  from 
the  State  of  California,  executed  and  authenticated  pursuant 
to  existing  law,  may  be  recorded  without  acknowledgment  or 
further  proof;  and  where  letters  patent  have  been  lost,  or  are 
beyond  the  control  of  any  party  deraigning  title  there^om,  oi 
for  any  reason  they  remain  unrecorded,  any  person  claiming 
title  thereunder  may  cause  a  transcript  of  the  copy  of  such  Ie> 
ters  patent  kept  by  the  government  issuing  the  same,  duly 
certified  by  the  officer  or  iudividual  having  lawful  custody  of 
such  copy,  to  be  recorded  in  lieu  of  the  original ;  and  such  re- 
corded copy  shall  have  jmmd  facie  the  same  force  and  effect  as 
the  original,  for  title  or  for  evidence,  until  said  original  letters 
patent  be  recorded."     [In  effect  May  31, 1878.] 

§  1161.  Before  an  instrument  can  be  recorded,  unless  it 
belongs  to  the  class  provided  for  in  either  sections  eleven  hun- 
dred and  fifty-nine,  eleven  hundred  and  sixty,  twelve  hundred 
and  two,  or  twelve  hundred  and  three,  its  execution  must  be 
acknowledged  bpr  the  person  executing  it,  or  if  executed  by  a 
corporation,  by  its  president  or  secretary,  or  proved  bv  a  sub- 
scribing witness,  or  as  provided  in  sections  eleven  hundred 
and  ninety-eight  and  eleven  hundred  and  ninety-nine,  and  the 
acknowledgment  or  proof  certified  in  the  manner  prescribed 
by  Article  in.  of  this  chapter.     [In  effect  July  1, 1874.] 

§  1162.  An  instrument,  proved  and  certified  pursuant  to 
sections  1198  and  1199,  may  be  recorded  in  the  proper  office  if 
the  original  is  at  the  same  time  deposited  therein  to  remain 
fi>r  public  inspection,  but  not  otherwise. 

§  1163  of  said  Code  is  repealed.  [In  effect  July  1, 
1874.] 

1 1164.  Transfers  of  property  in  trust  for  the  benefit  o# 
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creditors,  and  tranRfers  or  liens  on  property  by  way  of  mort 
gage,  are  required  to  be  recorded  in  tbe  cases  speciiied  in  the 
Titles  on  the  special  relation  of  Debtor  and  Creditor,  aiud  th« 
Chapter  on  Mortgages  respectively. 

§  1 166.  The  recorder  mast  in  all  cases  indorse  the  amomil 
»f  his  fee  for  recordation  on  the  instmment  recorded.  [Ap- 
proved March  11, 1874.    Sixty  days.] 

F^t  Oode  f  4286 

ARTICLE  n. 

MODE  OF  KECORDINO. 

8icrn)V  1169.  In  what  office. 

1170.  Instrument,  when  deemed  reeoided. 

1171.  Books  of  record.  . 

1172.  Duties  of  recorder. 

1173.  Transfer  of  vessels. 

^  1169.  Instrnments  entitled  to  be  recorded  must  be  re- 
eorded  by  the  county  recorder  of  the  county  in  which  the  real 
property  affected  thereby  is  situated. 

§  1 1 70.  An  instrument  is  deemed  to  be  recorded,  when, 
being  duly  acknowledged  or  proved,  and  certified,  it  is  depos- 
ited in  the  recorder's  office  with  the  proper  officer  for  record. 

[In  effect  July  1,  1874]. 
57  Cal.  401. 

§  1171.  Grants,  absolute  in  terms,  are  to  be  recorded  in 
one  set  of  books,  and  mortgages  in  another. 

§  1172.  The  duties  of  county  recorders,  in  respect  to  re- 
cording instruments,  are  prescribed  by  the  Political  Code. 
Polit.  Oode,  §  4285. 

§  1173.  The  mode  of  recording  transfers  of  ships  regi»< 
kered  under  the  laws  of  the  United  States  is  regnlated  by  acta 
of  Congress. 

ARTICLE  III. 

PROOF  AND   ACKNOWLEDOMBNT    OF   INSTRUMBHTS. 

Hmiion  1180.  By  whom  acknowledgments  may  be  taken  in  this  State 
11£L.  Same. 
1ll2.  By  whom  taken  without  the  State. 
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Ibodom  UtiS,  By  whom  taken  without  the  United  Statef . 
1184.  Deputy  can  take  acknowledipnent. 
1186-  Requisites  for  acknowledgments. 

1186.  Acknowledgment  by  manled  women. 

1187.  Same. 

1188.  Ofilcer  must  indorse  certificate. 

1189.  General  form  of  certificate. 

1190.  Form  of  acknowledgment  by  eorporatton. 

1191.  Form  of  certificate  of  acknowledgment  by  married  woomb 

1192.  Form  of  certificate  of  acknowledgment  by  attortey  bk 

fact. 
1198.  Offloers  must  affix  their  signatures. 

1194.  Certificate  of  authority  of  Justices  in  certain  ceees 

1195.  Proof  of  execution,  how  made. 

1196.  Witness  must  be  personally  known  to  offloer. 

1197.  Witness  must  prore,  what. 

1198.  Handwriting  may  be  prored,  when. 

1199.  Evidence  must  prove,  what. 

1200.  Certificate  of  proof. 

1201.  Officers  authorized  to  do  certain  thinss. 

1202.  When  instrument  is  improperly  cerafied,  party  may  have 

action  to  correct  error. 

120SL  In  certedn  cases  parties  interested  may  obtain  Judgment  cA 
proof  of  an  instrument. 

1204.  Effect  of  Judgment  in  such  action. 

1206.  Gonveyancee  heretofore  made  to  be  governed  by  then  ex* 
isting  laws. 

1206.  Becording,  and  as  evidence,  to  be  governed  by  then  exist- 
ing laws. 

1907.  Cert&ed  copies  as  evidence.  Becords,  what  notice  deemed 
from. 

§  1180*  The  proof  or  acknowledgment  of  an  iustrumenl 
may  be  made  at  any  place  within  this  State  before  a  justice  or 
rlerk  of  the  Supreme  Court  or  a  judge  of  the  Superior  Court. 
[In  effect  April  3,  1880.] 

§  1181.  'riic  ])roof  or  acknowledgment  of  an  instrument 
may  be  made  in  tiiis  State  within  the  city,  city  and  county, 
county  or  district  for  which  the  officer  was  elected  or  ap* 
pointed,  before  either : 

1.  A  clerk  of  a  court  of  record ;  or, 

2.  A  county  recorder ;  or, 

3.  A  notary  public ;  or, 

4.  A  justice  of  the  peace. 
{In  effect  April  3,  1880.] 

I  1182.  The  proof  or  acknowledgment  of  an  instrument 
nay  be  made  without  this  State,  but  within  the  United  States, 
tnd  witnin  the  jurisdiction  of  the  officer,  befor«  either : 

1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the 
United  States;  or, 
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2.  A  jostice,  judge,  or  clerk  of  any  court  of  record  of  anj 
State;  or, 

3.  A  commissioner  appointed  by  the  governor  of  this  State 
hi  that  purpose ;  or, 

4.  A  notary  public ;  or, 

5.  Any  other  officer  of  the  State  where  the  acknowledgment 
is  made  authorized  by  its  laws  to  take  such  proof  or  admowli 
tsdgment. 

§  1183.  The  proof  or  acknowledgment  of  an  inBtniment 

may  be  made  without  the  United  States,  before  either  : 

1.  A  minister,  commissioner,  or  charge  d'ailaires  of  the 
United  States,  resident  and  accredited  in  the  country  where 
the  proof  or  acknowledgment  is  made ;  or, 

2.  A  consul,  vice  consul,  or  consular  agent  of  the  United 
States,  resident  in  the  country  where  the  proof  or  acknowl- 
edgment is  made ;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the 
proof  or  acknowledgment  is  made ;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the  gov- 
ernor of  the  State,  pursuant  to  special  statutes ;  or, 

5.  A  notary  public.     [In  effect  July  1,  1874.] 

§  1184.  When  any  of  the  officers  mentioned  in  the  four 
preceding  sections  are  authorized  by  law  to  appoint  a  deputy, 
the  acknowledgment  or  proof  may  be  taken  by  such  deputy, 
in  the  name  of  his  piincipal. 

§  1186.  The  acknowledgment  of  an  instrument  must  not 
be  taken,  unless  the  officer  taking  it  knows,  or  has  satisfac^ry 
evidence,  on  the  oath  or  affirmation  of  a  credible  witness,  ths^ 
the  person  making  such  acknowledgment  is  the  individual  who 
id  described  in  and  who  executed  the  instrument ;  or,  if  exe- 
cuted by  a  corporation,  that  the  person  making  such  acknowl- 
edgment is  the  president  or  secretary  of  such  corporation. 

§  1186.  The  acknowledgment  of  a  married  woman  to  an 
instrument  purporting  to  be  executed  by  her,  nmst  not  be 
taken,  unless  she  is  made  acquainted  by  the  officer  v/ith  the 
contents  of  the  instrument  on  an  examination  without  the 
hearing  of  her  husband  ;  nor  certified,  unless  she  thereupon 
M;knowIedges  to  the  officer  that  sl\|e  executed  the  instrument 
ind  that  slie  does  not  wish  to  retract  such  execution. 

56  Cal.  56 ;  58  Cal.  3. 

$  1187.  A  conveyance  by  a  married  woman  has  the  sanif 
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effect  as  if  she  were  unmarried,  and  may  be  acknowledged  in 
the  same  manner,  except  as  mentioned  in  the  last  section ; 
bat  such  conveyance  has  no  validity  until  so  acknowledged 
55  Gal.  68. 

§  1188.  An  officer  taking  the  acknowledgment  of  an  in- 
strument must  indorse  thereon,  or  attach  thereto,  a  certificate 
substantially  in  the  forms  hereinafter  prescribed.  Ilu  e0^l 
July  1,  1874.] 

Code  GiT.  Piooediii«,  f  1968. 

§  1189.  The  certificate  of  acknowledgment,  unless  it  ie 
otherwise  in  this  article  provided,  must  be  bubstaiitially  in  the 
following  form : 

Statu  op  — 


County  of 


': .  (b».         /^f /'Vfe^ 


On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  officer],  personally  appeared 

— ,  known  to  me  [or  proved  to  me  on  the  oatli  of ]  to  be 

the  person  whose  name  is  subscribed  to  the  within  instrument, 
and  acknowledged  to  me  that  he  [or  they]  executed  the  same. 

§  1190.  The  certificate  of  acknowledgment  of  an  instru- 
ment executed  by  a  corporation  must  be  substantially  in  the 
following  form : 

State  of  ,  ? 

County  of .   S^^' 

On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  officer],  personally  appeared 

— ,  known  to  me  [or  proved  to  me  on  the  oath  of ]  to  be 

the  president  [or  the  secretary]  of  the  corporation  that  exe- 
cuted the  witlun  instrument,  and  acknowledged  to  me  that 
kuch  corporation  executed  the  same. 

§  1191.  The  certificate  of  acknowledgment  by  a  married 
woman  must  be  substantially  in  the  following  form : 

State  of ,  I  ^^ 


County  of 


[ 


On  this day  of ,  in  the  year ,  before  me  [here 

fiscrt  the  name  and  quality  of  the  officer],  personally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of j  to  be 

\he  person  whose  name  is  subscribed  to  the  within  instrument, 
idscribed  as  a  married  woman  ;  and  upon  an  examination 
ivitliout  the  hearing  of  her  husband  I  made  her  acquainted 
vith  the  contents  of  the  instrument,  and  thereupon  she  ac 
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knowledged  to  me  that  she  executed  the  same,  and  that  she 
dues  not  wish  to  retract  such  execatioiu 

56  Caf.  66. 

§  1192.  The  certificate  of  acknowledgment  bjr  an  attor- 
ney in  fact  must  be  substantially  in  the  following  form  * 

State  or ,         / 

County  of .    S 

On  this  — ^  day  of ,  in  the  year ,  before  me  [hen 

Iniert  the  name  and  Quality  of  the  officer],  perB^mally  appeareu 
— ^,  known  to  me  [or  prored  to  me  on  the  oath  ot  — ]  ta 
be  the  person  whose  name  is  subscribed  to  the  within  instru 

ment  as  the  attorney  in  fact  of ,  and  acknowledged  to  me 

that  he  subscribed  the  name  of thereto  as  principal,  and 

his  cwn  name  as  attorney  in  fact. 

§  1193.  Officers  taking  and  certifying  acknowledgments 
or  proof  of  instruments  for  record,  must  authenticate  their 
certificates  by  affixing  thereto  their  signatures,  followed  by 
the  names  of  their  offices ;  also,  their  seals  of  office,  if  by  the 
laws  of  the  State  or  country  where  the  acknowledgment  or 
proof  is  taken,  or  by  authoritj'^  of  which  they  are  acting,  they 
iire  required  to  have  official  seals. 

§  1194.  The  certificate  of  proof  or  acknowledgment,  if 
made  before  a  justice  of  the  peace,  when  used  in  any  county 
other  than  that  in  which  he  resides,  must  be  accompanied  by 
a  certificate  under  the  hand  and  seal  of  the  clerk  of  tne  county 
in  which  the  justice  resides,  setting  forth  that  such  justice,  at 
the  time  of  taking  such  proof  or  acknowledgment,  was  author- 
ized to  take  the  same,  and  that  the  clerk  is  acquainted  with 
his  handwriting,  and  believes  that  the  signature  to  the  origi- 
nal certificate  is  genuine. 

f  1195.  Proof  of  the  execution  of  an  instrument,  whec 
«ot  acknowledged,  may  be  made  either : 
1.  By  the  party  executing  it,  or  either  of  them ;  or, 
9.  By  a  subscribing  witness ;  or. 

By  other  witnesses,  in  cases  mentioned  in  section  1198. 


« 


{  1196.  If  by  a  subscribing  witness,  such  witness  must  b« 
pe  fK)nally  known  to  the  officer  taking  the  proof  to  be  the  per 
ion  whose  name  is  subscribed  to  the  instrument  as  a  witness 
or  must  be  proved  to  be  such  by  the  oath  of  a  credibkr  wit 
ness. 
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§  1197.  The  subscribing  witness  must  prore  that  the  per- 
Bon  whose  name  is  subscribed  to  the  instrument  as  a  party  is 
the  person  described  in  it,  and  that  such  person  executed  it, 
and  that  the  witness  subsoibed  his  name  nereto  as  a  witness. 

^  §  1198.  The  execution  of  an  instrument  maybe  estab- 
lished by  ^roof  of  the  handwriting  of  the  party  ana  of  a  snb- 
fcribing  witness,  if  there  is  one,  in  the  following  cases : 

1.  When  the  parties  and  all  the  subscribing  witnesses  are 
dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses  are 
Bon-residents  of  the  State ;  or, 

S.  When  the  place  of  their  residence  is  unknown  to  the 
party  desiring  the  proof,  and  cannot  be  ascertained  by  the  ex- 
ercise of  due  diligence  ;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or  can- 
not be  found  by  the  officer  by  the  exercise  of  due  diligence  in 
attempting  to  serve  the  subpoena  or  attachment ;  or, 

5.  in  case  of  the  continued  failure  or  refusal  of  the  witness 
to  testify,  for  the  space  of  one  hour,  after  his  a])pearance. 

§  1199.  The  evidence  taken  under  the  preceding  section 
must  satisfactorily  prove  to  the  officer  the  following  facts : 

1.  The  existence  of  oi(e  or  more  of  tlie  conditions  mentioned 
therein;  and, 

2.  That  the  witness  testifying  knew  the  person  whose  name 
purports  to  be  subscribed  to  the  instrument  as  a  party,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  genuine ; 
and, 

3.  That  the  witness  testifying  personally  knew  the  person 
who  subscribed  the  instrument  as  a  witness,  and  is  well  ac- 
inainted  with  his  signature,  and  that  it  is  genuine ;  and, 

4.  The  place  of  residence  of  the  witness.     [In  effect  July  1, 
874.] 

§  1 200.  An  officer  taking  proof  of  the  execution  of  any 
in-.vtrument  must,  in  his  certificate  indorsed  thereon  or  attached 
thereto,  set  forth  all  the  matters  required  by  law  to  be  done  oi 
known  by  him,  or  proved  before  him  on  the  proceeding,  to- 
gether with  the  names  of  all  the  witnesses  examined  before 
lim,  their  places  of  residence  respectively,  and  the  substance 
U  their  testimony. 

§  1201.  Officers  authorized  to  take  the  pioof  of  ^instni 
fients  are  authorized  in  such  proceedings : 
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1.  To  administer  oaths  or  affirmations,  as  prescribed  in 
kion  2093,  Code  of  Qvil  Procedure ; 

2.  To  employ  and  swear  interpreters ; 

3.  To  issue  subpoena,  as  prescribed  in  section  1986,  Code 
d£  Civil  Procedure ; 

4.  To  punish  for  contempt,  as  prescrilied  in  wctionB  1991, 
1993,  1994,  Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  theparty  aggrieved  are 
prescribed  in  section  1992,  Code  of  Civil  Frocediire. 

§  1202.  When  the  acknowledgment  or  proof  of  the  exe- 
cution of  an  instrument  is  properly  made,  but  defectively  cer» 
tified,  any  party  interested  may  have  an  action  in  the  District 
Court  to  obtain  a  judgment  correcting  the  certificate. 

53  Cal.  485. 

§  1203.  Any  person  interested  under  an  instrument  en- 
titled to  be  proved  for  record  may  institute  an  action  in  the 
Distiict  Court  against  the  proper  parties  to  obtain  a  judgment 
proving  such  instrameut. 

53  Cal.  485. 

§  1204.  A  certified  copy  of  the  judgment  in  a  proceeding 
instituted  under  either  of  the  two  preceding  sections,  showing 
the  proof  of  the  instrument,  and  attached  thereto,  entitles 
such  instrument  to  record,  with  like  effect  as  if  acknowl- 
edged. 

§  1206.  The  legality  of  the  execution,  acknowledgment, 
proof,  form,  or  record  of  any  conveyance  or  other  instrument 
made  before  this  Code  goes  into  effect,  executed,  acknowl- 
edged, proved,  or  recorded  is  not  affected  by  anything  con- 
tained in  this  chapter,  but  depends  for  its  validity  and  legality 
upon  the  laws  in  force  when  the  act  was  performed. 

53  Cal.  486. 

§  1206.  All  conveyances  of  real  property  made  before 
tW**  Code  goes  into  effect,  and  acknowledged  or  proved  ae- 
coruiAg  to  the  laws  in  force  at  the  time  of  such  making  and 
acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  may  l^  recorded,  in  the  same  manner  and  with  the  like 
effect,  as  conveyances  executed  and  acknowledged  in  pursu- 
ance of  this  chapter. 
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deemed  to  impai^,  after  that  date,  notice  of  its  contents  to 
Bnbseqaent  pnrchasers  and  incumbrancers,  notwithstanding 
any  defect,  omission,  or  informality  in  the  execution  of  the 
Instrument,  or  in  the  certificate  of  acknowledgment  thereof 
or  the  absence  of  any  snch  certificate ;  but  nothing  herein 
shall  be  deemed  to  affect  the  rights  of  purchasers  or  incum- 
brancers prerions  to  that  date.  Duly  certified  copies  of  the 
record  of  any  such  instrument  may  be  read  in  evidence,  with 
like  efiect  as  copies  of  an  instrument  duly  acknowled^d  and 
recorded,  proyioed  it  be  first  shown  that  the  original  instrn- 
ment  was  genuine.     [In  efifect  July  1, 1874.] 


ARTICLE  rV. 

EFFECT  OF  RECORDING,  OR  THE  WANT  THBBIOT. 

BMPnOR  1213.  Record,  where  and  to  whom  notice. 

1214.  Oonyeyances  to  be  recorded,  or  are  roid,  Ac. 

1215.  ConveyaDce  defined. 

1216.  Powers  of  attorney,  how  revoked. 

1217.  Unrecorded  instrument  valid  between  the  parties. 

§  1213.  Every  conveyance  of  real  property,  acknowledged 
or  proved,  and  certified  and  recorded  as  prescribed  by  law, 
from  the  time  it  is  filed  with  the  recorder  for  record,  is  oon- 
itmctive  notice  of  the  contents  thereof  to  uibseauent  pur- 
chaser and  mortgagees.  ^  tm  >  m  •  <  '^  C  ^  ^  $^  V 

46  Cal.  606;  67  CaL  399.  ^  ^ 

§  1214.  Every  conveyance  of  real  property  other  than  a 
lease  for  a  term  not  exceeding  one  year,  is  void  as  against  any 
subsequent  purchaser  or  mortga<?ee  of  the  same  property,  oi 
any  part  thereof,  in  good  faith  and  for  a  valuable  considera* 
tion,  whose  conveyance  is  first  duly  recorded. 

44  Gal.  606;  58  Cal.  619. 

§  1215.  The  term  "conveyance,''  as  used  in  sections  1213 
and  1214,  embraces  every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  property  is  created,  aliened,  mort- 
^ged,  or  encumbered,  or  by  which  the  title  to  any  real  prop' 
vrty  may  be  affected,  except  wills. 

46  Cal.  607. 

§  1216.  No  instrument  containing  a  power  to  convey  m 
ixecute  instruments  afiecting  real  property,  which  has  been 
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recorded,  is  revoked  by  any  act  of  the  party  bj  whom  it  wai^ 
executed,  unless  the  instrument  containing  such  revocation  is 
also  acknowledged  or  proved,  certified  and  recorded,  in  the 
same  office  in  which  the  instrument  containing  the  power  wai 
recorded. 

§  1217.  An  unrecorded  instrument  is  valid  aa  betwetn  tlit 
parties  thereto  and  those  who  have  notice  thereof. 


CHAPTER  V. 
UNIiAWFUIi  TRANSFERS. 

Bwmoir  1227.  Certain  Instmmente  void  against  purchasers,  &e. 

1228.  Not  void  against  purchaser  having  notice,  unless  tnmk  li 

mutual. 

1229.  Power  to  revoke,  when  deemed  executed. 

1230.  Same. 

1281.  Other  provisions. 

§  1227.  Every  instrument,  other  than  a  will,  affecting  an 
estate  in  real  property,  iucliidinj^  every  charge  upon  real  prop- 
erty, or  upon  its  rents  or  profits,  made  with  intent  to  defraud 
prior  or  subsequent  purchasers  thereof,  or  incumbrancers 
thereon,  is  void 'as* agliinst-fe very  ^rchaser  or  incumbrancer, 
for  value,  of  the  same  property,  or  the  rents  or  profits 
thereof. 

§  1228.  No  instrument  is  to  be  avoided  under  the  last 
section,  in  favor  of  a  subsequent  ])urchaser  or  incumbrancer 
having  notice  thereof  at  the  time  his  purchase  was  made,  or 
liis  lion  acquired,  unless  the  person  in  whose  fevor  the  instru- 
ment was  made  was  privy  to  the  fraud  intended. 

§  1229.  Where  a  power  to  revoke  or  modify  an  instm- 
jnent  affecting  the  title  to,  or  the  enjoyment  of,  an  estate  in 
••eal  property,  is  reserved  to  the  grantor,  or  given  to  any  other 
person,  a  subsequent  grant  of,  or  charge  upon,  the  estate,  by 
Ihe  person  having  the  power  of  revocation,  in  favor  of  a  pnr 
ehaser  or  incumbrancer  for  value,  operates  ns  a  revocation  on 
vhe  original  instrument,  to  the  extent  of  the  power,  in  favor  oi 
mch  purchaser  or  incumbrancer. 
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§  1230.  Where  a  person  haying  a  power  of  revocation, 
trithin  the  provisions  of  the  last  section,  is  not  entitled  to  exe- 
cute it  unti)  after  the  time  at  which  he  makes  such  a  grant  or 
charge  as  is  described  in  that  section,  the  power  is  deemed  to 
be  executed  as  soon  as  he  is  entitled  to  execute  it. 

§  1231.  Other   provisions  concerning  unlawful  transfen 
are  contained  in  Part  II.,  division  Fourth,  of  tliis  Code, 
eeming  the  Special  Relations  of  Debtor  and  Creditor. 


TITLE  V. 
HOMESTEADS. 


I.  General  Provisions,  §§  1237-1261. 
n.  Homestead  of  the  Head  of  a  Family,  §§  19&^ 

1265. 
ni.  Homestead  of  other  Persons,  §§  1266-1969. 


CHAPTER  I. 

OENEBAIi  PROVISIONS. 

■wiiOE  1287.  Homestead,  of  what  it  consists 

1238.  Vrom  what  it  may  be  caired. 

1239.  From  what  not. 

1240.  Exempt  from  forced  sale 

1241.  Subject  to,  when. 

1242.  How  conyejed  or  Incumbered 

1243.  How  abandoned. 

1244.  Same. 

1246.  Proceedings  on  execution  against  honiMtt«ad 

1246.  Same. 

1247.  Same. 

1248.  Same. 

1249.  Same. 

1260.  Same. 

1261.  Same. 

1262.  Same. 
3268.  Same. 
1264.  Same. 
1266.  Same. 

1266.  Same. 

1267.  After  sale,  money  equal  to  homestead  exempOm 

tMited. 
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3CCTI0N  1258.  Compensation  of  appraisers. 
1258.  Costs. 

1260.  Who  may  select  homestead,  Talue  of. 

1261.  Head  of  family  defined. 

§  1237.  The  homestead  consists  of  the  dwelling-hoture  bi  ^ 
which  the  claimant  resides,  and  the  land  on  which  the  same 
is  situated,  selected  as  in  this  title  provided.  TIb  effect  July  1, 
1874.] 
52  Cal.  630. 

§  1238.  If  the  claimant  he  married,  the  homtttead  may 
ho  selected  from  the  community  property,  or  the  separate 
property  of  the  husband,  or,  with  the  consent  of  the  wife, 
from  her  separate  property.  When  the  claimant  is  not  mar- 
ried, but  is  the  head  of  a  family,  within  the  meaning  of  sec- 
tion one  thousand  two  hundred  and  sixty-one,  the  homestead 
may  he  selected  from  any  of  his  or  her  property.  [In  effect 
July  1,  1874.] 

§  1239.  The  homestead  cannot  be  selected  from  the  sep- 
arate property  of  the  wife  without  her  consent,  shown  by  her 
making,  or  joinin^:  in  making,  the  declaration  of  homestead. 
[In  effect  July  1,  1874.] 

§  1240.  The  homestead  is  exempt  from  execution  or 
forced  sale,  except  as  in  this  title  provided. 
54  Cal.  83. 

§  1241.  The  homestead  is  subject  to  execution  or  forced 
•ale  in  satisfaction  of  judgments  obtained  : 

1.  Before  the  declaration  of  homestead  was  filed  for  record, 
and  which  constitute  liens  upon  the  premises; 

2.  On  debts  secured  by  mechanics,  contractors,  subcontrac- 
tors, artisans,  architects,  builders,  laborers  of  every  class,  ma- 
terial-men's or  vendors'  liens  upon  the  premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed 
and  acknowledged  by  the  husband  and  wife,  or  by  an  unmar- 
ned  claimant ; 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed 
and  recorded  before  the  declaration  of  homestead  was  filed  for 
record.     |  In  effect  March  9,  1887.] 

58  Cal.  1,  378,  429,  598. 

§  1242.  The  homestead  of  a  married  person  cannot  be 
conveyed  or  incumbered,  unless  the  instrument  by  which  it  ii 
fonveyed  or  incumbered  is  executed  and  acknowledged  by 
V>th  nusband  and  wife. 

See  Aet  of  April  1, 1872,  To  promote  Irrigation,  Appendix,  p.  474. 
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§  1248.  A  homestead  can  be  abandoned  only  by  a  deelaniF 

tion  of  abandonment,  or  a  grant  thereof,  executed  and  ac- 
knowledged : 

1.  By  the  husband  and  wife,  if  the  claimant  is  married ; 

2.  By  the  claimant,  if  nnmarried. 
68  Oal.  16.. 

§  1244.  A  declaration  of  abandonment  is  effectual  only 

from  the  time  it  is  filed  in  the  office  in  which  the  homestead 

iras  recorded. 

§  1246.  When  an  execution  for  the  enforcement  of  a 

Edgment  obtained  in  a  case  not  within  the  classes  enumerated 
section  1241,  is  levied  upon  the  homestead,  the  judgment 
ereditor  may  apply  to  the  Superior  Court  of  the  county  in 
which  the  homestead  is  situated  for  the  appointment  of  per- 
fons  to  appraise  the  value  thereof.     [In  effect  April  5,  1880.] 

§  1246.  The  application  must  be  made  upon  a  yerified 
petition,  showino^ : 

1.  The  fact  that  an  execution  has  been  levied  upon  the 
homestead ; 

2.  The  name  of  the  claimant ; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of 
the  homestead  exemption. 

§  1247.  The  petition  must  be  filed  with  the  clerk  of  the 
Superior  Court.    [In  effect  April  5, 1880.] 

§  1248.  A  copy  of  the  petition,  with  a  notice  of  the  time 
tnd  place  of  hearing,  must  be  served  upon  the  claimant,  at 
ieaat  two  days  before  the  hearing. 

§  1249.  At  the  hearing  the  judge  may,  upon  proof  of  the 
service  of  a  copy  of  the  petition  and  notice,  and  of  the  facta 
itated  in  the  petition,  appoint  three  disinterested  residents  of 
the  county  to  appraise  the  value  of  the  homestead. 

§  1260.  The  persons  appointed,  before  entering  uf)on  the 
performance  of  their  duties,  must  take  an  oath  to  faithfully 
Derf>?m  the  same. 

§  1261.  They  must  view  the  premises  and  appraise  the 
talne  thereof,  and  if  the  appraised  value  exceeds  the  home- 
^ead  exemption  they  must  determine  whether  the  land 
riaimed  can  be  divided  without  material  injury. 
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§  1262.  Within  fifteen  days  after  their  appointment  ihey 
must  make  to  the  jadge  a  report  in  writing,  which  report 
must  show  the  appraised  value  and  their  determination'  npon 
the  matter  of  a  division  of  the  land  claimed. 

§  1263.  If,  from  the  report,  it  appears  to  the  judge  that  the 
laud  claimed  can  be  dividea  without  material  injury,  he  must, 
by  an  order,  direct  the  appraisers  to  set  off  to  the  claimant  so 
much  of  the  land,  including  the  residence,  as  will  amount  in 
value  to  the  homestead  exemption,  and  the  execution  may  be 
enforced  against  the  remainder  of  the  land. 

52  Cal.  630. 

§  1264.  If,  from  the  report,  it  appears  to  the  judge  that  the 
land  claimed  exceeds  in  value  the  amount  of  the  homestead 
exemption,  and  that  it  cannot  be  divided,  he  must  make  an 
order  directing  its  sale  under  the  execution. 

I  1266.  At  such  sale  no  bid  must  be  received,  unless  it  ex- 
ceeds the  amount  of  the  homestead  exemption. 

§  1266.  If  the  sale  is  made,  the  proceeds  thereof,  to  the 
amount  of  the  homestead  exemption,  must  be  paid  to  the 
claimant,  and  the  balance  applied  to  the  satisfaction  of  the 
execution. 

§  1267.  The  money  paid  to  the  claimant  is  entitled,  for  the 
period  of  six  months  thereafter,  to  the  same  protection  against 
legal  process  and  the  voluntary  disposition  of  the  husband, 
^hich  the  law  gives  to  the  homestead.  [In  effect  July  1, 
.874.] 

§  1268.  The  court  must  fix  the  compensation  of  the  ap- 
praisers, not  to  exceed  five  dollars  per  day  each  for  the  time 
nctually  engaged. 

§  1269.  The  execution  creditor  must  pay  the  costs  of  these 
proceedings  in  the  first  instance ;  but  in  the  cases  provided  fof 
m  sections  1253  and  1254  the  amount  so  paid  must  be  added 
as  costs  on  execution,  and  collected  accordingly. 

§  1260.  Homesteads  may  be  selected  and  claimed : 

1.  Of  not  exceeding  five  'thousand  dollars  in  value  by  an^ 
Head  of  a  family ; 

2.  Of  not  exceeding  one  thousand  dollars  in  value  by  uaj 
•ther  person. 
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§  1 261.  The  phrase  "  head  of  a  family/'  as  used  in  this  tatlflb 
inclades  within  its  meanine: 

1.  The  husband,  when  the  claimant  is  a  married  person ; 

2.  Every  person  who  has  residing  on  the  premises  with  him 
or  her  and  under  his  or  her  care  and  maintenance,  either : 

(1.)  His  or  her  minor  child,  or  the  minor  child  of  his  or  her 
deceaised  wife  or  husband  ; 

(2.)  A  minor  brother  or  sister,  or  the  minor  child  of  a  de- 
ceased brother  or  sister; 

(3.)  A  father,  mother,  grandfather,  or  grandmother ; 

(4.)  The  father,  mother,  grandfather,  or  grandmother  of  a 
deceased  husband  or  wife ; 

(5.)  An  unmarried  sister,  or  any  other  of  the  relatives  men- 
tioned  in  this  section  who  have  attained  the  age  of  majority, 
and  are  unable  to  take  care  of  or  suppoi*t  themselves.  [In 
effect  July  1,  1874.] 

FropvrtT  exempt  from  execution  to  be  set  auaxt  for  family.    Code  Civ 
PR)e.H146&-im 


CHAPTER  n. 

HOMBSTKAD  OF  THE  HEAD  OF  A  FAMILY. 

Sionoir  1262.  Mode  of  Belection. 

1268.  Declaratien  of  homestead. 

1264.  Declaration  must  be  recorded. 

1265.  Tenure  by  which  homestead  is  held. 

§  1262.  In  order  to  select  a  homestead,  the  husband  or 
Dther  head  of  a  family,  or  in  case  the  husband  has  not  made 
Buch  selection,  the  wife  must  execute  and  acknowledge,  in  the 
same  manner  as  a  grant  of  real  property  is  acknowledged,  a 
declaration  of  homestead,  and  file  the  same  for  record.  [In 
effect  July  1,  1874.] 

§  1263.  The  declaration  of  homestead  must  contain  : 

1 .  A  statement,  showing  that  the  person  making  it  is  the 
Dead  of  a  family ;  or,  when  the  declaration  is  made  by  the 
wife,  showing  that  her  husband  has  not  made  such  declara- 
tion, and  that  she  therefore  makes  the  declaration  for  their 
joint  benefit ; 

2.  A  statement  that  the  person  making  it  is  residing  on  the 
premises,  and  claims  them  as  a  homestead ; 

3.  A  description  of  the  premises ; 

4.  An  estimate  of  thdr  actual  cash  value.  [In  eflbct  Jalj 
1, 1874.] 

52  Cal  685;  54  Cai  620.  5£  Cal  136 
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§  1264.  The  declaration  must  be  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  land  is  situated. 
Polit.  Code,  §  4235. 

§  1265.  From  and  after  the  time  the  declaration  is  filed  foi 
record,  the  premises  therein  described  constitute  a  homestead. 
If  the  selection  was  made  by  a  married  person  from  the  com- 
munity property,  the  land^  on  the  death  of  either  of  the 
spouses,  vests  in  the  survivor,  subject  to  no  other  liability  than 
Buch  as  exists  or  has  been  created  under  the  provisions  of  thi# 
title ;  in  other  cases,  upon  the  death  of  the  person  whos« 
property  was  selected  as  a  homestead,  it  shall  go  to  his  heir* 
or  devisees,  subject  to  the  power  of  the  Superior  Court  to  as- 
sign the  same  for  a  limited  period  to  the  family  of  the  dece- 
dent; but  in  no  case  shall  it  be  held  liable  for  the  debts  of  the 
owner,  except  as  provided  in  this  title.  [In  effect  April  5, 
1880.] 

Code  Civ.  Proc.  §§  1470, 1474. 

Homestead  set  apart  by  Probate  Court     Code  Civ.  Proc.  §§  1474-1478 

eO  Cal  648  -,  52  Cal.  297 ;  54  Cal.  501. 


CHAPTER  III. 
HOMESTEAD   OF  OTHER  PERSONS. 

BlonoH  1266.  Mode  of  selection. 

1267.  Declaration  of  homestead. 

1268.  Declaration  must  be  recorded. 

1269.  Effect  of  filing  for  record  the  declaration  of  homestead. 

§  1266.  Any  person  other  than  the  head  of  a  family,  in  the 
■election  of  a  homestead,  must  execute  and  acknowledge,  in 
Ihe  same  manner  as  a  grant  of  real  property  is  acknowledged, 
t  "  Declaration  of  Homestead." 

§  1267.  The  declaration  must  contain  everything  required 
Dy  the  second,  third,  and  fourth  subdivisions  of  section  1263. 

§  1268.  The  declaration  must  be  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  land  is  nl 
aated. 

PoUt.  Code,  S  4286 
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§  1269.  From  and  aft^.rthe  time  the  declaration  is  AM 
i>r  record,  the  land  described  therein  us  a  homestead. 


TITLE  VI. 

WILLS. 


ClLAPTEB  1.    ExBCUnOM   AND   RbVOCATION   OF   WiLLS,  §§    1970- 

1313. 
II.  Intkbpbetatiom  of  Wills,  §§  1317-1351. 
III.  Gbnbbal   Fbovisions   belatino   to    WillSi    H 
136r-1377. 


CHAPTER  I. 

EXECUTION  AND  REVOCATION  OF  Wll^iili. 

fwonom  1270.  Who  maj  make  a  will. 

1271.  Mouomaniac  incompeteut.    (Repealed.) 

1272.  Will,  or  part  thereof,  procured  by  fraud 

1273.  Separate  property  of  married  women. 

1274.  What  may  {iaw  by  will. 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  olographie  will. 

1278.  Witness  to  add  residence. 

1279.  Mutual  will. 

1280.  Competency  of  subscribing  witness. 

1281.  Conditional  will. 

1282.  Gifts  to  subscribing  witnesses  Toid.    Creditors  ccii<ih*i.j&^ 

witnesses. 
1288.  Witcetw  who  is  a  devisee,  and  who  would  be  entitled  !• 

share  of  testator's  estate  if  no  will,  entitled  to  shara  tf 

amount  of  devise. 
1284.  Will  made  out  of  thU  State.    (Repealed.) 
1286.  WUl  not  duly  ex'^cuted,  void. 

1286.  Subsequent  change  of  domicile.    (Repealed.) 

1287.  Republication  by  codicil. 

1288.  Nuncupative  will,  how  to  be  executed. 

1289.  Requisites  of  a  valid  nuncupative  win. 

1290.  Proof  of  nuncupative  wills. 

1291.  Probate  of  nuncupative  willfl. 
1S2.  Written  will,  how  revoked. 

JfiTidence  of  revocation 
13 
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taonoH  12M.  BeTocation  by  obliteTation  on  face  of  will.    (Bepealod.) 
1296.  ReTocation  ol  duplicate. 

1296.  BeTooation  by  subsequent  will. 

1297.  Antecedent  not  reyired  by  reToeation  of  subseqiient  wiH. 

1298.  BeTocation  by  marriage  and  birth  of  issue. 

1299.  Effect  of  marriage  of  a  man  on  his  wHl. 
1800.  Effect  of  a  marriage  of  a  woman  on  her  will. 
1901.  Contract  of  sale  not  a  revocation. 

1802.  Mortgage  not  a  reyocation  of  will. 

1803.  Conyeyance,  when  not  a  reTocation. 

1804.  When  it  is  a  reyocation. 
1305.  Reyocation  of  codicils. 

1806.  Af  terborn  child,  unproyided  for,  to  succeed. 

1807.  Children  or  issue  of  children  of  testator  unprovided  for  bj 

his  wtil. 

1808.  Share  of  af  terborn  child,  out  of  what  part  of  estate  to  be 

paid. 

1809.  Adyancement  during  lifetime  of  testator. 

1810.  De«,th  of  devisee,  bemg  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 

1311.  Devises  of  land,  how  construed. 

1312.  Will  to  pass  rights  acquired  after  the  making  thereof. 

1313.  Restriction  to  devise  for  charitable  uses. 

§  "'270.  Every  person  over  the  age  of  eighteen  years,  oH 
pound  mind,  may,  by  last  will,  dispose  of  all  his  estate,  real 
and  personal,  and  such  estate  not  disposed  of  by  will  is  suc- 
ceeded to  as  provided  in  Title  VII.  of  this  part,  being  charge- 
able in  both  cases  with  the  payment  of  all  the  decedent's  debts, 
as  provided  in  the  Code  of  Civil  Procedure. 

§  1271  of  said  Code  is  repealed.    [In  effect  July  1,  1874. J 

§  1272.  A  wUl,  or  a  part  of  a  will,  procured  to  be  made 
by  duress,  menace,  fraud,  or  undue  influence,  may  be  denied 
probate ;  and  a  revocation,  procured  by  the  same  means,  may 
Be  declared  void. 

Code  Civil  Procedure,  §  1312. 

§  1273.  A  married  woman  may  dispose  of  all  her  separate 
estate  by  will,  without  the  consent  of  her  husband,  and  ma) 
alter  or  revoke  the  will  in  like  manner  as  if  she  were  single 
Her  will  must  be  executed  and  proved  in  like  manner  as  othei 
ifills.     [In  eflfect  July  1,  1874.] 

§  1274.  Every  estate  and  interest  in  real  or  persona, 
property,  to  which  heirs,  husband,  widow,  or  next  of  kin 
might  succeed,  may  be  disposed  of  by  will,  except  as  othorwiM 
provided  in  sections  1401  and  1402. 
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$1276.  A  testamentafy  dispoeition  may  be  made  to  any 
person  capable  by  law  of  takin*^  the  property  bo  disposed  of, 
except  corporations  otiier  tlinii  those  formed  for  scientific,  lit- 
erary,  or  solely  edacational  purposes,  cauuot  take  under  a 
will,  unless  expressly  authorized  by  statute.  Effect  immedi- 
ately.    [Approved  January  29,  1874.] 

§  1276.  Every  will,  other  than  a  nuncupative  will,  must 
be  in  wi'iting ;  aiid  every  will,  other  than  an  olographic  will, 
and  a  nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator 
himself,  or  some  person  in  his  presence  and  by  his  direction 
Biust  subscribe  his  name  tiiereto  ; 

2.  The  subscription  must  bo  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  ackuowledj^ed  by  the  tesi.:itor  to  them, 
\o  have  been  made  by  him  or  by  his  authority ; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting  witnesses  that  the 
cnstrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 
festator's  request,  and  in  his  presence. 

54  Cal.  517. 

§  1277.  An  olographic  will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testator  himself.  It  is 
subject  to  no  other  form,  and  may  be  made  in  or  out  of  this 
State,  and  need  not  be  witnessed. 

May  be  proven  hi  same  manner  as  other  private  writings.  Code  Civil 
Procedure,  §  1309. 

§  1278.  A  witness  to  a  written  will  must  write,  with  hifl 
name,  his  place  of  residence ;  and  a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write  his  own  name  as 
a  witness  to  the  will.  But  a  violation  of  this  section  does  not 
Affect  the  validity  of  the  will. 

54  Cal.  518. 

^  §  1279.  A  conjoint  or  mutual  will  is  valid,  but  it  may  be 
revoked  by  any  of  the  testators,  in  like  manner  with  any  other 
will. 

58  Cal.  330. 

§  1280.  If  the  subscribing  witnesses  to  a  will  are  compe* 
tent  at  the  time  of  attesting  its  execution,  their  subsequent  in* 
fompetency,  from  whatever  cause  it  may  arise,  does  not  pre- 
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▼•nt  the  probate  and  allowance  of  the  will,  if  it  is  otherwim 
latisfactorily  proved. 

§  1281.  A  will,  the  validity  of  which  is  made  bj  its  own 
terms  conditional,  may  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. 

§  1282.  All  beneficial  devises,  legacies,  and  gifts  whatever, 
made  or  given  in  any  will  to  a  subsciibing  witness  thereto,  are 
void,  unless  there  are  two  other  competent  subscribing  wit- 
nesses to  the  same ;  but  a  mere  charge  on  the  estate  of  the 
testator  for  the  payment  of  debts  does  not  prevent  his  oredit- 
>r9  from  being  competent  witnesses  to  his  will. 

§  1 283.  If  a  witness,  to  whom  any  benefieial  devise,  legacy, 
or  gift,  void  by  the  preceding  section,  is  made,  would  have 
been  entitled  to  any  share  of  the  estate  of  the  testator,  in  case 
the  will  should  not  be  established,  he  succeeds  to  so  much  of 
the  share  as  would  be  distributed  to  him,  not  exceeding  the 
devise  or  bequest  made  to  him  in  the  will,  and  he  may  recover 
the  same  of  the  other  devisees  or  legatees  named  in  the  will, 
in  proportion  to  and  out  of  the  parts  devised  or  bequeathed 
to  them.     [In  effect  July  1, 1874.] 

§  1284  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1286.  No  will  made  out  of  this  State  is  valid  as  a  will 
in  this  State,  unless  executed  according  to  the  provisions  of 
this  chapter.     [In  effect  July  1,  1874.] 

Code  Ciy.  Proc.  §  1322. 

§  1286  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1287.  The  execution  of  a  codicil,  referring  to  a  pre- 
vious will,  has  the  effect  to  republish  the  will,  as  modified  by 
the  codicil. 

§  1288.  A  nuncupative  will  is  not  required  to  be  in  writ* 
mg,  nor  to  be  declared  or  attested  with  any  formalities. 
How  admitted  to  probate.    Code  Ciy.  Proc.  §  1344. 

§  1289.  To  make  a  nuncupative  will  valid,  and  to  entitl< 
U  to  be  admitted  to  probate,  the  following  requisitee  must  bt 
•kMnred: 
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1.  TiTe  estate  bequeathed  mast  not  exceed  in  value  the  sum 
of  oue  thousand  dollars ; 

2.  It  must  be  proved  by  two  witnesses  who  were  present  at 
the  making  thereof,  one  of  whom  was  asked  by  the  testator, 
at  the  time  to  bear  witness  that  such  was  his  will,  or  to  that 
effect; 

3.  The  decedent  must,  at  the  time,  have  been  in  actual 
military  service  in  the  field,  or  doing  duty  on  shipboard  at 
sea,  and  in  either  case  in  actual  contemplation,  fear,  or  peril 
of  death ;  or  the  decedent  must  have  been,  at  the  time,  in  ex- 
pectation  of  immediate  death  from  an  injury  received  the  same 
iay.     [In  effect  July  1,  1874.] 

§  1 290.  No  proof  must  be  received  of  any  nuncupative  will, 
nnless  it  is  offered  within  six  months  after  speaking  the  testa- 
mentary words,  nor  unless  the  words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days  after  they  were 
vpoken. 

Code  Civ.  Proc.  §  ISM. 

§  1291.  No  probate  of  any  nuncupative  will  must  be 
granted  for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuncupative  will  be  at  any  time  proved,  unless  the 
testamentary  words,  or  the  substance  thereof,  be  first  com- 
mitted to  writing,  and  process  issued  to  call  in  the  widow,  or 
other  persons  interested,  to  contest  the  probate  of  such  will,  if 
they  tnink  proper. 

Code  Giv.  Proe.  §  1346. 

§  1292.  Except  in  the  cases  in  this  chapter  mentioned, 
no  written  will,  nor  any  part  thereof,  can  be  revoked  or  al- 
tered otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  a  will  should  be  executed  by  such 
testator;  or, 

2.  By  being  burnt,  torn,  cancelled,  obliterated,  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  some  person  in  his  presence  and  by 
ois  direction. 

§  1293.  When  a  will  is  cancelled  or  destroyed  by  any 
Ither  person  than  the  testator,  the  direction  of  the  testator 
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And  the  fact  of  such  injury  or  destracdon,  must  be  piGved  by 
two  witnesses. 

§  1294  of  said  Code  is  repealed.    [In  effect  July  1,  1874.  | 

§  1296.  The  reyocation  of  a  will,  executed  in  duplicate, 
ma/  be  made  by  revoking  one  of  the  duplicates. 

§  1296.  A  prior  will  is  not  revoked  by  a  subsequent  will, 
unless  the  latter  contains  an  express  revocation,  or  provisioni 
wholly  inconsistent  with  the  terms  of  the  former  will ;  but  in 
other  cases  the  prior  will  remains  effectual  so  far  as  consistent 
irith  the  provisions  of  the  subsequent  will. 

§  1297.  If,  after  making  a  will,  the  testator  duly  makes 
and  executes  a  second  will,  the  destruction,  cancellation,  or 
revocation  of  such  second  will  does  not  revive  the  first  will, 
unless  it  appears  by  the  terms  of  such  revocation  that  it  was 
the  intention  to  revive  and  give  effect  to  the  first  will,  or  un- 
less, ader  such  destruction,  cancellation,  or  revocation,  the 
first  will  is  duly  republished. 

§  1298.  If,  after  having  made  a  will,  the  testator  mar- 
ries, and  has  issue  of  such  marriage,  born  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  survives  him,  the  will 
is  revoked,  unless  provision  has  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  are  provided  for  in  the 
will,  or  in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision  ;  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation  can  be  received. 

§  1299.  If,  after  making  a  will,  the  testator  marries,  and 
the  wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract,  or  umess 
she  is  provided  for  in  the  wiU,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  provision ; 
iind  no  other  evidence  to  rebut  the  presumption  of  revocation 
nust  be  received. 

§  1300.  A  will,  executed  by  an  unmarried  woman,  is  re- 
roked  by  her  subsequent  marriage,  and  is  not  revived  by  thf> 
leath  of  her  husband. 

§  1301.  An  agreement  made  by  a  testator,  for  the  nle  or 
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Iransfei   of  property  disposed  of  by  a  will  previonslj'  madc^ 
ioes  not  revoke  such  disposal ;  but  the  property  passes  by 
the  will,  subject  to  the  same  remedies  on  the  testator's  agree- 
ment, for  a  specific  performance  or  otherwise  against  the  dey 
Isees  or  legatees,  as  might  be  had  against  the  testator's  sue 
cessors,  if  the  same  had  passed  by  succession. 

§  1^02.  A  charge  or  incumbrance  upon  any  estate,  for  the 
purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will 
relating  to  the  same  estate  which  was  previously  executed ; 
but  the  devise  and  legacies  therein  contained  must  pass,  sub- 
ject to  such  charge  or  incumbrance. 

§  1303.  A  conveyance,  settlement,  or  other  act  of  a  tes- 
taJbr,  by  which  his  interest  in  a  thing  previously  disposed  of 
by  his  will  is  altered,  but  not  wholly  divested,  is  not  a  revoca- 
tion ;  but  the  will  passes  the  property  which  would  otherwise 
devolve  by  succession. 

§  1304.  If  the  instrument  by  which  an  alteration  is  made 
in  the  testator's  interest  in  a  thing  previously  disposed  of  by 
his  will  expresses  his  intent  that  it  shall  be  a  revocation,  or  if 
It  contains  provisions  wholly  inconsistent  with  the  terms  and 
nature  of  the  testamentary  disposition,  it  operates  as  a  revo- 
cation thereof,  unless  such  inconsistent  provisions  depend  on 
a  condition  or  contingency  by  reason  of  which  they  do  not 
take  effect. 

§  1306.  The  revocation  of  a  will  revokes  all  its  codicils. 

§  1306.  Whenever  a  testator  has  a  child  born  after  the 
making  of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  cliild  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will,  the 
child  succeeds  to  the  same  portion  of  the  testator's  real  and 
^rsonal  property  that  he  would  have  succeeded  to  if  the  tes- 
iator  had  died  intestate. 

§  1307.  When  any  testator  omits  to  provide  in  his  will  for 
tsv  of  his  children,  or  for  the  issue  of  any  deceased  child, 
Unless  it  appears  that  such  omission  was  intentional,  sutfb 
thild,  or  the  issue  of  such  child,  must  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  intestate,  and 
vseds  thereto  as  provided  in  the  preceding  section. 

67  Cal.  484. 
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§  1308.  When  any  share  of  the  estate  of  a  testator  is  as 
signed  to  a  child  born  after  the  making  of  a  will,  or  to  a  child, 
or  the  issue  of  a  child,  omitted  in  the  will,  as  hereinbefore 
mentioned,  the  same  must  first  be  taken  from  the  estate  not 
disposed  of  by  the  will,  if  any ;  if  that  is  not  sufScient,  so 
much  as  may  be  necessary  must  be  taken  from  all  the  devisees 
or  legatees,  in  proportion  to  the  value  they  may  respectively 
receive  under  the  will,  unless  the  obvious  intention  of  the  tes- 
tator in  relation  to  some  specific  devise  or  bequest,  or  other 
provision  in  the  will,  would  thereby  be  defeated ;  in  such  case, 
such  specific  devise,  legacy,  or  provision  may  be  exempted 
from  such  apportionment,  and  a  different  apportionment,  oon* 
sistent  with  the  intention  of  the  testator,  may  be  adopted. 

§  1309.  If  such  children,  or  their  descendants,  so  unpro- 
vided for,  had  an  equal  proportion  of  the  testator's  estate  be- 
stowed on  them  in  the  testator's  lifetime,  by  way  of  advance- 
ment, they  take  nothing  in  virtue  of  the  provisions  of  the  three 
preceding  sections. 

Code  Oiv.  Proo.  §§  1846, 1686. 

§  1310.  When  any  estate  is  devised  to  any  child,  or  other 
relation  of  the  testator,  and  the  devisee  dies  before  the  te» 
tator,  leaving  lineal  descendants,  such  descendants  take  the 
estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee 
would  have  done  had  he  survived  the  testator. 

§  1311.  Every  devise  of  land  in  any  will  conveys  all  the 
estate  of  the  devisor  therein,  which  he  could  lawfully  devise, 
unless  it  clearly  appears  by  the  will  that  he  intended  to  convey 
a  less  estate. 

§  1312.  Any  estate,  right,  or  interest  in  lands  acquired 
by  the  testator  after  the  making  of  his  will,  passes  thei'!:^ 
md  in  like  manner  as  if  title  thereto  was  vested  in  him  at  the 
time  of  making  tlie  will,  unless  the  contrary  manifestly  ap 
pears  by  the  will  to  have  been  the  intention  of  the  testator. 
Every  will  made  in  express  terms  devising,  or  in  any  other 
terms  denoting  the  intent  of  the  testatoj:  to  devise  all  the  real 
estate  of  such  testator,  passes  all  the  real  estate  which  sucb 
testator  was  entitled  to  devise  at  the  time  of  bis  decease.  (la 
tffect  July  1,  1874.] 

Code  CiT.  Proc.  §§  1298-1697. 
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§  1313.  No  estate,  real  or  personal,  shall  be  bequeathed 
or  devised  to  any  charitable  or  beneyolent  society,  or  corpora- 
tion, or  to  any  person  or  persons  in  trust  for  charitable  uses, 
except  the  same  be  done  by  will  duly  executed  at  least  thirty 
days  before  the  decease  of  the  testator ;  and  if  so  made,  at 
least  thirty  days  prior  to  such  death,  such  devise  or  legacy,  an  1 
each  of  them,  shall  be  valid ;  provided,  that  no  such  devises  a 
bequests  shall  collectively  exceed  one  third  of  the  estate  of  th« 
testator  leaving  legal  heirs,  and  in  such  case  a  pro  rata  deduc- 
tion from  such  devises  or  bequests  shall  be  made  so  as  to  re- 
duce the  aggregate  thereof  to  one  third  of  such  estate ;  and 
all  dispositions  of  property  made  contrary  hereto  shall  be  void, 
and  go  to  the  residuary  legatee  or  devisee,  next  of  kin,  oi 
heirs,  according  to  law.  [Approved  March  18,  1874.  Imme 
diate  effect.] 
68  Gal.  481, 514. 
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IHTBRPRBTATION   OF  WILLS.  AND  EFFECT   OF 
VARIOUS   PROVISIONS. 

taonm  1817.  Testator's  intention  to  be  carried  out. 

1818.  Intention  to  be  ascertained  from  the  wiU 

1319.  Rules  of  interpretation. 

1820.  Several  instruments  are  to  be  taken  together. 

1321.  Harmonizing  various  parts. 

1322.  In  what  case  devise  not  aifected. 
1328.  When  ambiguous  or  doubtful. 
1824.  Words  taken  in  ordinary  sense. 

1826.  Words  to  receive  an  operative  constractlon. 
1826.  Intestacy  to  be  avoided. 
1327.  Effect  of  technical  words. 

1828.  Technical  words  not  necessary. 

1829.  Certain  words  not  necessary  to  pass  a  fee. 

1880.  Power  to  devise,  how  executed  by  terms  of  will. 

1881.  Devise  or  bequest  of  all  real  or  all  personal  property^  of 

both. 
1832.  Residuary  clause. 
1388.  Same 

1884.  "Heirs,''  "  relatives,"  "  issue,"  "  descendants,"  S». 
1381.  Words  of  donation  and  of  limitation. 

1336.  To  what  time  words  refer. 

1337.  Devise  or  bequesf  to  a  class. 
1388.  When  conversion  takes  effect. 

1889.  When  child  bom  aft«r  testator's  death  takes  imdor  WW. 

1310.  Mistakes  and  omissions. 

1841.  When  devises  and  bequests  vest. 

.943.  When  cannot  be  divested. 
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Bionf  « 1843.  Death  of  deTisee  or  l^jatee. 

1S14.  Interests  in  remainder  are  not  affected 

1816.  Conditional  devises  and  bequests. 
1846.  Condition  precedent,  what. 

1817.  Effect  of  condition  precedent. 

1848.  Conditions  precedent,  when  deemed  perfomMd. 

1849.  Condition  subsequent,  what. 

1860.  Devisees,  &o.,  take  as  tenants  in  common 

1861.  Advancements,  when  ademptions. 

§  1317.  A  will  is  to  be  construed  according  to  the  inten- 
tion of  the  testator.  Where  his  intention  cannot  have  effect 
to  its  full  extent,  it  must  hare  effect  as  far  as  possible. 

§  1318.  In  case  of  uncertainty  arising  upon  the  face  of  a 
will,  as  to  the  application  of  any  of  its  provisions,  the  testa- 
tor's intention  is  to  be  ascertained  from  tne  words  of  the  will 
taking  into  view  the  circumstances  under  which  it  was  made 
exclusive  of  his  oral  declarations. 

§  1319.  In  interpreting  a  will,  subject  to  the  law  of  this 
State,  the  rules  prescribed  by  the  following  sections  of  this 
chapter  are  to  be  observed,  unless  an  intention  to  the  contrary 
clearly  appears. 

§  1320.  Several  testamentary  instruments,  executed  by 
the  same  testator,  are  to  be  taken  and  construed  together  as 
one  instrument. 

§  1321.  All  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole ;  but  where  several  parts  are  absolutely  irrecon- 
cilable, the  latter  must  prevail. 

§  1322.  A  clear  and  distinct  devise  or  bequest  cannot  be 
affected  by  any  reasons   assigned  therefor,  or  by  any  other 
words  not  equally  clear  and  distinct,  or  by  inference  or  ami 
ment  from  other  ^arts  of  the  will,  or  by  an  inaccurate  recital 
of  or  reference  to  its  contents  in  another  part  of  the  will. 

§  1323.  Where  the  meaning  of  any  part  of  a  will  is  am 
biguous  or  doubtful,  it  may  be  explained  by  any  reference 
hereto,  or  recital  thereof,  in  another  part  of  the  will. 

§  1324.  The  words  of  a  will  are  to  be  taken  in  their  oM 
«ary  and  grammatical  sense,  unless  a  clear  intention  to  uif 
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them  in  another  sense  can  be  coliecteo,  and  that  other  can  b« 
■acertained. 

§  1325.  The  words  of  a  will  are  to  receive  an  interpret»> 
tion  which  will  give  to  every  expression  some  effect,  rath«i 
than  one  which  will  render  any  of  the  expressions  inopera- 
tive. 

§  1326.  Of  two  modes  of  inteipreting  a  will,  that  is  to  be 
preferred  which  will  prevent  a  totiJ  intestacy. 

§  1327.  Technical  words  in  a  will  are  to  be  taken  in  theix 
technical  sense,  unless  the  context  clearly  indicates  a  contrary 
mtention. 

§  1328.  Technical  words  are  not  necessary  to  give  effect 
o  any  species  of  disposition  by  a  will. 

§  1329.  The  term  "heirs,"  or  other  words  of  inheritance, 
Bfe  not  requisite  to  devise  a  fee,  and  a  devuse  of  real  property 
passes  all  the  estate  of  the  testator,  unless  otherwise  Umited. 

§  1330.  Real  or  personal  property  embraced  in  a  power 
to  devise  passes  by  a  will  purportmg  to  devise  all  the  real  or 
personal  property  of  the  testator. 

§  1331.  A  devise  or  bequest  of  all  the  testator's  real  or 
personal  property,  in  express  terms,  or  in  any  other  terms 
denoting  nis  intent  to  dispose  of  all  his  real  or  personal  prop- 
erty, passes  all  the  real  or  personal  property  which  he  was  'En- 
titled to  dispose  of  by  will  at  the  time  of  his  death. 

§  1332.  A  devise  of  the  residue  of  the  testator's  real  prop- 
erty p]tsses  all  the  real  property  which  he  was  entitled  to  de- 
vise at  the  time  of  his  death,  not  otherwise  effectually  devised 
by  his  wilL     [In  effect  July  1,  1874.] 

§  1333.  A  bequest  of  the  residue  of  the  testator's  personal 
property  passes  all  the  personal  property  which  he  was  en- 
titled to  bequeath  at  the  time  of  his  death,  not  otherwise 
tffectually  bequeathed  by  his  will.    [In  effect  July  1, 1874.] 

I  1834.  A  testamentary  disposition  to  "heirs,"  ^'rela- 
<k9S,"  "  nearest  relati(ms,"  "  representatives/'    *  l^gal   repie* 
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ientatives,"  or  "  personal  representatives,"  or  "  family,"  "  is- 
Bue,"  "descendants,"  "nearest"  or  "next  of  kin"  of  any 
person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation,  and  not  of  limitation, 
vests  the  property  in  those  who  would  be  entitled  to  sncceed 
to  the  property  of  such  person,  according  to  the  provisions  €fi 
the  Title  on  Succession  m  this  Code. 

§  1335.  The  terms  mentioned  in  the  last  section  are  used 
as  words  of  donation,  and  not  of  limitation,  when  the  prop- 
erty is  given  to  the  person  so  designated  directly,  and  not  as 
a  qualification  of  an  estate  given  to  the  ancestor  of  such  per- 
son. 

§  1336.  Words  in  a  will  referring  to  death  or  survivor- 
ship, simply,  relate  to  the  time  of  the  testator's  death,  unless 
possession  is  actually  postponed,  when  they  must  be  referred 
to  the  time  of  possession. 

§  1337.  A  testamentary  disposition  to  a  class  includes 
every  person  answering  the  description  at  the  testator's  death ; 
but  when  the  possession  is  postponed  to  a  future  period,  it 
includes  also  all  persons  coming  within  the  description  before 
the  time  to  which  possession  is  ]x>stponed. 

§  1338.  When  a  will  directs  the  conversion  of  real  prop- 
erty into  money,  such  property  and  all  its  proceeds  must  be 
deemed  personal  property  from  the  time  of  the  testator^^ 
death. 

§  1339.  A  child  conceived  before,  but  not  bom  until  after 
a  testator's  death,  or  any  other  period  when  a  disposition  to  a 
class  vests  in  right  or  in  possession,  takes,  if  answering  to  the 
description  of  the  class. 

§  1340.  When,  applying  a  will,  it  is  found  that  there  ii 
an  imperfect  description,  or  that  no  person  or  property  exactly 
answers  the  description,  mistakes  and  omissions  must  be  cor- 
rected,  if  the  error  appears  from  the  context  of  the  will  oi 
from  extrinsic  evidence ;  but  evidence  of  the  declarations  of  thf 
testator  as  to  his  intentions  cannot  be  received. 

§  1341.  Testamentary  dispositions,  including  devises  and 
bequests  to  a  ])erson  on  Mttaining  majority,  are  presumed  tl 
vctt  at  the  testator's  death. 
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§  1342.  A  teiftamentary  disposition,  when  vested,  cannot 
be  divested  unless  upon  the  occurrence  of  the  precise  contin- 
gency prescribed  hj  the  testator  for  that  purpose. 

§  1343.  If  a  devisee  or  legatee  dies  during  the  lifetime  of 
fche  testator,  the  testamentary  disposition  to  him  fails,  unless 
an  intention  appears  to  substitute  some  other  in  his  place, 
except  as  provided  in  section  thirteen  hundred  and  ten.  Tin 
eifect  July  1,  1874.] 

§  1 344.  The  death  of  a  devisee  or  legatee  of  a  limited  in- 
terest before  the  testator's  death  does  not  defeat  the  interests 
of  persons  in  remainder,  who  survive  the  testator. 

§  1346.  A  conditional  disposition  is  one  which  depends 
upon  the  occurrence  of  some  uncertain  event,  by  which  it  if 
either  to  take  effect  or  be  defeated. 

§  1346.  A  condition  precedent  in  a  will  is  one  which  is 
required  to  be  fulfilled  before  a  particular  disposition  takes 
effect. 

§  1347.  Where  a  testamentary  disposition  is  made  upon 
a  condition  precedent,  nothing  vests  until  the  condition  is  ful- 
filled, except  where  such  fulfilment  is  impossible,  in  wliich  case 
the  disposition  vests,  unless  the  condition  was  the  sole  motive 
thereof,  and  the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the  execution 
of  the  will. 

§  1348.  A  condition  precedent  in  a  will  is  to  be  deemed 
performed  when  the  testator's  intention  has  been  substantially, 
though  not  literally,  complied  with. 

§  1 349.  A  condition  subsequent  is  where  an  estate  or  in- 
terest is  so  given  as  to  vest  immediately,  subject  only  to  be 
divested  by  some  subsequent  act  or  event. 

§  1360.  A  devise  or  legacy  given  to  more  than  one  person 
Tests  in  them  as  owners  in  common. 

§  1361*  Advancements  or  gifts  are  not  to  be  taken  ai 
uLemptions  of  general  legacies,  unless  such  intention  is  ez« 
wnesded  by  the  testator  in  writing. 
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CHAPTER  UL 
GENERAL.  PROVISIONS. 

taonoii  1867.  Nature  and  designattonB  of  logaciM 

1.  Specific; 

2.  Demonstratiye ; 
8.  Annuities ; 

4.  Residuary; 
6.  General . 

1868.  Order  of  sale  in  case  of  an  intestate 

1869.  Order  of  sale  in  case  of  a  testator. 

1860.  Legacies,  how  charged  with  debts. 

1861.  Same. 

1862.  Abatement. 

1863.  Specific  devises  and  l^aoles. 

136i    Heir's  conyeyance  good,  unless  will  is  prored  within  fm 

years. 
1866.  Possession  of  legatees. 

1866.  Bequest  of  interest. 

1867.  Satisfaction. 

1868.  Legacies,  when  due. 

1869.  Interest. 

1870.  Construction  of  these  rules. 

1871.  Executor  according  to  the  tenor 

1872.  Power  to  appoint  is  invalid. 

1873.  Executor  not  to  act  till  qualified 

1874.  Provisions  as  to  revocations. 

1876.  Execution  and  construction  of  prior  wills  not  affeeted. 

1376.  The  law  of  what  place  applies. 

1377.  Liability  of  beneficiaries  for  testator's  obligations. 

§  1357.  Legacies  are  distinguished  and  desigDated,  ao- 
cordiDg  to  their  nature,  as  follows : 

1.  A  legacy  of  a  particular  thing,  specified  and  distinguished 
from  all  others  of  the  same  kind  belonging  to  the  testator,  is 
specific  ;  if  such  legacy  fails,  resort  cannot  be  had  to  the 
other  property  of  the  testator ; 

2.  A  legacy  is  demonstrative  when  the  particular  fund  or 
personal  property  is  pointed  out  from  which  it  is  to  be  taken 
or  paid  ;  if  such  fund  or  property  fails,  in  whole  or  in  part,  re- 
sort may  be  had  to  the  general  assets,  as  in  case  of  a  genera] 
legacy; 

3.  An  annuity  is  a  bequest  of  certain  specified  sums  peri 
9dically ;  if  the  fiind  or  property  out  of  wnich  they  are  pay- 
able fails,  resort  may  be  had  to  the  general  assets,  as  in  caM 
of  a  general  legacy ; 

4.  A  residuary  legacy  embraces  only  that  which  lemaini 
titer  all  the  bequests  of  the  will  are  discharged ; 

5.  All  other  legacies  are  general  legacies. 
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§  1368.  When  a  person  dies  intestate  all  his  property,  real 
Knd  personal,  without  any  distinction  between  them,  is  charge- 
able with  the  payment  of  his  debts,  except  as  otherwise  pro- 
vided in  this  Code  and  the  Code  of  Civil  Procedure.  [In 
effect  July  1,  1874.] 

Code  CiT.  Froe.  §§  146^1486, 1616, 1619, 1662-1663. 

§  1369.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  for  in  this  Code  and  the  Code  of  Civil  Pro- 
cedure, must  be  resorted  to  for  the  payment  of  debts,  in  the 
following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  debts ; 

2.  Property  not  disposed  of  by  the. will; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  not  specifically  devised  or  bequeathed 
and 

5.  All  other  property  ratably.  Before  any  debts  are  paid 
the  expenses  of  the  administration  and  the  allowance  to  the 
family  must  be  paid  or  provided  for.     [In  eflFect  July  1 ,  1 874.] 

C!ode  Oiv.  Proo.  §§  1616-1683,  1669-1660  ;  Sales  of  Personal  Property, 
K  1622-16.53  ;  Payment  of  Legacies,  &o.,  §§  1668-1669 ;  lb.  1663,  1664. 

§  1360.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  in  this  Code  and  the  Code  of  Civil  Pro- 
cedure, must  be  resorted  to  for  the  payment  of  legacies,  in  the 
following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  legacies; 

2.  Property  not  disposed  of  by  the  wiU  ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  specifically  devised  or  bequeathed. 
[In  effect  July  1,  1874.] 

Code  CiT.  Proc.  §  1669. 

§  1361.  Legacies  to  husband,  widow,  or  kindred  of  any 
dass  are  chargeable  only  after  legacies  to  persons  not  related 
k»  the  testator. 

Code  CiT.  Proo.  §  1669 

§  1362.  Abatement  takes  place  in  any  class  only  as  be- 
tween legacies  of  that  class,  unless  a  different  intention  is  ex 
pFMMd  in  the  will. 
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§  1368.  In  a  specific  devise  or  legacy,  the  title  parses  bj 
&e  will,  but  possession  can  only  be  obtained  from  the  personal 
reprc tentative;  and  he  may  be  aathorized  by  the  Saperior 
Court  to  sell  the  property  devised  and  bequeathed,  in  the  casei 
herein  provided.     [In  effect  April  5,  1880.] 

§  1364.  The  rights  of  a  purchaser  or  incumbrancer  of  real 
property,  in  good  faith  and  for  value,  derived  from  any  person 
claiming  the  same  by  sucx^essiou,  are  not  impaired  by  any  de- 
vise made  by  the  decedent  from  whom  succession  is  claimed, 
unless  the  instrument  containing  such  devise  is  duly  proved 
as  a  will,  and  recorded  in  the  office  of  the  clerk  of  the  Supe- 
rior Court  having  jurisdiction  thereof,  or  unless  written  notice 
of  such  devise  is  filed  with  the  clerk  of  the  county  where  the 
real  property  is  situated,  within  four  years  after  the  devisor's 
death.     [In  effect  April  5,  1880.] 

Code  Civ.  Proe.  §§  1814, 1818. 

§  1366.  Where  specific  legacies  are  for  life  only,  the  first 
legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if 
there  is  none,  to  the  personal  representative,  an  inventory  of 
the  projierty,  expressing  that  the  same  is  in  his  custody  for 
life  only,  and  that,  on  his  decease,  it  is  to  be  delivered  and  to 
remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or 
to  the  personal  representative,  as  the  case  may  be. 

§  1366.  In  case  of  a  bequest  of  the  interest  or  income  of 
a  certain  sum  or  fund,  the  income  accrues  from  the  testator's 
death. 

§  1367.  A  legacy,  or  a  gift  in  contemplation,  fear,  or  peril 
of  death,  may  be  satisfied  before  death.     [In  effect  July  1, 
874.] 

§  1368.  Legacies  are  due  and  deliverable  at  the  expira- 
tion of  one  year  after  the  testator's  decease.  Annuities  com' 
mence  at  the  testator's  decease. 

60  Cal.  247. 

§  1869.  Legacies  bear  interest  from  the  time  when  they 
are  due  and  payable,  except  that  legacies  for  maintenance,  of 
to  th*)  testator's  widow,  bear  interest  from  the  testator's  de 
tease 
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§  1370.  The  four  prer«ding  sections  are  in  all  cases  to  be 

controlled  by  a  testator's  express  intention. 

§  1371.  Where  it  appears,  by  the  terms  of  a  will,  that  it 
was  the  intention  of  the  testator  to  commit  the  execution 
thereof  and  the  administration  of  his  estate  to  any  person  as 
execntor,  snch  person,  althongh  not  named  executor,  is  enti* 
tied  to  letters  testamentary  in  like  manner  as  if  he  had  been 
named  executor. 

Coda  GiT.  Proc.  §§  1319, 1368. 

§  1872.  An  authority  to  an  executor  to  appoint  an  ex 
ecutor  is  void. 
Ck>de  GiT.  Proc.  §  1358. 

§  1373.  No  person  has  any  power,  as  an  executor,  until 
he  qualifies,  except  that,  before  lettera  have  been  issued,  he 
may  pay  funeral  charges  and  take  necessary  measures  for  the 
preservation  of  the  estate. 

Code  GiT.  Proc.  §§  1849, 1648. 

§  1374.  The  provisions  of  this  title  in  relation  to  the  rer 
ocation  of  wills  apply  to  all  wills  made  by  any  testator  living 
at  the  expiration  of  one  year  from  the  time  it  takes  effect. 

§  1376.  The  provisions  of  this  title  do  not  impair  the  va 
lidity  of  the  execution  of  any  will  made  before  it  takes  efiect, 
or  affect  the  construction  of  any  such  will. 

§  1376.  The  validity  and  interpretation  of  wills,  wherever 
made,  are  governed,  when  relating  to  property  within  this 
State,  by  the  law  of  this  State.     [In  effect  July  1,  1874.] 

§  1377.  Those  to  whom  property  is  given  by  will  are  lia* 
ble  for  the  obligations  of  the  testator  in  the  cases  and  to  the 
Ixtent  prescribed  by  the  Code  of  Civil  Procedure. 

H 1270-1377,  Giy.  Code.    See  Cod*  CiT.*Proc.  §§  1448-1468,160. 
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TITLE  Vn. 

SUCCESSION. 

Bmiion  1383.  Succession  defined. 

1384.  Who  first  succeeds  to  possession  of  estates  not  deTlatd. 
1886.  Succession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  evenU 

1388.  The  mother  is  successor  to  illegitimate  child. 
1389-1393.  Degrees  of  kindred,  how  computed. 
1394.  Belatires  of  the  half  blood. 

1396.  Advancements  constitute  part  of  distributiye  shan. 

1396.  Adyancements,  when  too  much,  or  not  enough. 

1397.  What  are  adyancements. 

1398.  Value  of  adyancements,  how  determined. 

1399.  When  heir,  advanced  to,  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  otiier. 

1401.  Distribution  of  the  common  property  on  death  of  wife. 

1402.  Distribution  of  common  property  on  death  of  hijsbaiid. 
J406.  Inheritance  by  representation. 

1404.  Aliens  may  inherit,  when,  and  how 

1405.  Succession  not  claimed,  attorney  general  to  cause  to  bt 

sold,  and  proceeds  deposited. 

1406.  When  the  property  and  estate  escheat  to  the  State. 

1407.  Property  escheated  subject  to  charges  as  other  property. 

1408.  Successor  liable  for  decedent's  obligattons. 

§  1383.  Succession  is  the  coming  in  of  another  to  take 
the  property  of  one  who  dies  without  disposing  of  it  by  will. 
62  Cal.  298. 

§  1 384.  The  property,  both  real  and  personal,  of  one  who 
dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestate,  subject  to  the  control  of  the  probate  couil;,  and  tc 
the  possession  of  any  administrator  appointed  by  that  court 
for  the  purposes  of  administration.    [Lq  effect  July  1,  1874  ] 

Oode  Ciy.  Proc.  §  1462. 

§  1385  of  said  Code  is  repealed.     [In  effect  July  1,  1874. 

§  1386.  When  any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract,  dies  without  disposing 
of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distrioute^ 
nnless  otherwise  expressly  provided  in  this  Code  and  the  Cod« 
of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  ii 
Ihe  following  manner : 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
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only  one  child,  or  the  lawful  issue  of  one  child,  in  equal  shares 
fco  the  suryiving  husband,  or  wife  and  child,  or  issue  of  such 
ehild.  If  the  decedent  leave  a  surviying  husband  or  wife,  and 
more  than,  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  one  third  to  the  surviv- 
ing husband  or  wife,  and  the  remainder  in  eqnal  shares  to  his 
children,  and  to  the  lawfiil  issue  of  any  deceased  child,  by 
right  of  representation ;  but  if  there  be  no  child  of  the  dece- 
dent living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
lescendants ;  and  if  all  of  the  descendants  are  in  the  same  de- 
gree of  kindred  to  the  decedent,  they  share  equally,  otherwise 
they  take  according  to  the  right  of  representation.  If  the  de- 
cedent leave  no  surviving  husband  or  wife,  but  l(>ave  issae,  the 
whole  estate  goes  to  such  issue ;  and  if  sucb  issue  consists  of 
more  than  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  then  the  estate  goes  in 
equal  shares  to  the  children  living,  or  to  the  child  living,  and 
the  issue  of  the  deceased  child  or  children  by  right  of  repre- 
sentation ; 

2.  If  the  decedent  leave  no  issue,  the  estate  goes  one  half  to 
the  surviving  husband  or  wife,  and  the  other  to  the  decedent's 
father  and  mother  in  equal  shares,  and  if  either  be* dead  the 
whole  of  said  half  goes  to  the  other.  If  there  be  no  father  or 
mother,  then  one  h^f  goes  in  equal  shares  to  the  brothers  and 
sisters  of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation.  If  the  decedent 
leave  no  issue,  nor  husband  nor  wife,  the  estate  must  go  to  his 
father  and  mother  in  equal  shares,  or  if  either  be  dead  then  to 
the  other ; 

3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  dece- 
dent, and  to  the  children  of  any  deceased  brother  or  sister,  by 
right  of  representation ; 

5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
neither  issue,  father,  mother,  brother,  nor  sister,  the  whole  es- 
tate goes  to  the  surviving  husband  or  wife ; 

6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father, 
Qiother,  brother,  nor  sister,  the  estate  must  go  to  the  next  of 
km,  in  equal  degree,  excepting  that  when  there  are  two  or 
more  collateral  kindred,  in  equal  degree,  but  claiming  through 
different  ancestors,  those  who  claimed  through  the  nearest  an* 
testers  must  be  preferred  to  those  claiming  through  an  ances 
tor  more  remote ; 

7.  If  the  decedent  leave  several  children,  or  one  child  and 
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the  issue  of  one  or  more  children,  and  anj  such  surriying  child 
dies  under  age,  and  not  having  been  married,  all  the  estate 
that  came  to  the  deceased  child  bj  inheritance  from  bucIi  de- 
cedent descends  in  equal  shares  to  the  other  children  of  the 
tame  parent,  and  to  the  issue  of  any  such  other  children  who 
are  dead,  by  right  of  representation ; 

8.  If,  at  the  death  oi  8uch  child,  who  dies  under  age,  not 
having  been  married,  all  the  other  children  of  his  parents  are 
also  dead,  and  any  of  them  have  letlb  issue,  the  estate  that 
came  to  such  child  by  inheritance  from  his  parent  descends  to 
the  issue  of  all  other  children  of  the  same  parent ;  and  if  all 
the  issue  are  in  the  same  degree  of  kindred  to  the  chUd,  they 
share  the  estate  equally,  otherwise  they  take  according  to  the 
right  of  representation ; 

9.  If  the  decedent  be  a  widow  or  widower,  and  leave  no  kin< 
dred,  and  the  estate  or  any  portion  thereof  was  common  prop- 
erty of  such  decedent  and  his  or  her  deceased  spouse,  while 
such  a  spouse  was  living,  such  common  property  shall  go  to 
the  father  of  such  deceased  spouse,  or  n  he  be  dead,  to  the 
mother.  If  there  be  no  father  nor  mother,  then  such  property 
shall  go  to  the  brothers  and  sisters  of  such  deceased  spoose,  in 
equal  shares,  and  to  the  lawful  issue  of  any  deceased  brotlier 
or  sister  of  such  deceased  sponse,  by  right  of  representation ; 

10.  If  the  decedent  have  no  husband,  wife,  or  kindred,  and 
there  be  no  heirs  to  take  his  estate  or  any  portion  thereof,  uudef 
subdivision  nine  of  this  section,  the  same  escheats  to  the  State 
for  the  supix>rt  of  common  schools.    [In  effect  April  23, 1880.] 

Code  Civ.  Proe.  §§  1462-1468, 1581, 1688, 1264-1272, 1865. 

§  1387.  Every  illegitimate  child  is  an  heir  of  the  person 
who,  in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, acknowledges  himself  to  be  the  father  of  such  child; 
an  i  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his  or 
her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the 
same  manner  as  if  he  had  been  bom  in  lawful  wedlock ;  but 
he  does  not  represent  his  father  or  mother  by  inheriting  any 
part  of  the  estate  of  his  or  her  kindred,  either  lineal  or  collat 
eral,  unless,  before  his  death,  his  parents  shall  have  intermar- 
ried, and  his  father,  after  such  marriage,  acknowledges  him 
«8  his  child,  or  adopts  him  into  his  family;  in  which  case 
cuch  child  and  all  the  legitimate  children  are  considered 
brothers  and  sisters,  and  on  the  death  of  either  of  them,  in- 
testate, and  without  issue,  the  others  inherit  his  estate,  and 
ure  heirs,  as  hereinbefore  provided,  in  like  manner  as  if  al 
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the  children  had  been  legitimate;  saving  to  the  father  and 
mother  respectiveljr  their  rights  in  the  estates  of  all  the  chil- 
dren in  like  manner  as  if  all  had  been  legitimate.  The  issue 
of  all  mariiages  null  in  law,  or  dissolved  by  divorce,  are  legit- 
imate. 
57  Cal.  484. 

§  1388.  If  an  illegitimate  child,  who  has  not  been  ac> 
knowled^ed  or  adopted  by  his  father,  dies  intestate,  without 
lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of  her 
decease,  to  her  heirs  at  law. 

§  1389.  The  degree  of  kindred  is  established  by  the 
number  of  generations,  and  each  generation  is  called  a  de- 
gree. 

§  1390.  The  series  of  degrees  forms  the  line;  the  series 
of  degrees  between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity  ;  and  the  series  of  degrees 
between  persons  who  do  not  descend  from  one  another,  but 
spring  from  a  common  ancestor,  is  called  the  collateral  line 
or  collateral  consanguinity. 

§  1391.  The  direct  line  is  divided  into  a  direct  line  de- 
scending and  a  direct  line  ascending.  The  firat  is  that  which 
connects  the  ancestors  with  those  who  descend  from  him.  The 
second  is  that  which  connects  a  person  with  ihose  from  whom 
he  descends. 

§  1392.  In  the  direct  line  there  arc  as  many  degrees  as 
there  are  generations.  Thus,  tlie  son  is,  with  regard  to  tlie 
father,  in  the  first  degree;  the  grandson  in  the  second;  and 
vice  versa  with  regard  to  the  father  and  grandfather  toward 
the  sons  and  grandsons. 

§  1393.  In  the  collateral  line  the  degrees  are  counted  by 
generations,  from  one  of  the  relations  up  to  the  common  an 
eestor,  and  from  the  common  ancestor  to  the  other  relations 
Vn  such  computation  the  decedent  is  excluded,  the  relative  in 
eluded,  and  the  ancestor  counted  but  once.  Thus,  brotheri 
tire  related  in  the  second  degree ;  uncle  and  nephew  in  th« 
third  degree ;  cousins  german  in  the  fourth,  and  so  on. 

§  1394,  Kindred  of  the  half  blood  inherit  equally  with 
Jiote  oi  the  whole  blood  in  the  same  degree,  unless  the  iahftt- 
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itance  come  to  the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  his  ancestors,  in  which  case  all  those  who  are  not  of 
the  blood  of  snch  ancestor  must  be  exdaded  from  snch  inher- 
itance. 
Code  CiT.  Proc  $  1306. 

§  1396.  Anj  estate,  real  or  personal,  giren  by  the  decO' 
dent  in  his  lifetime  as  an  advancement  to  any  child,  or  other 
lineal  descendant,  is  a  part  of  the  estate  of  the  decedent  for 
the  purposes  of  division  and  distribution  thereof  among  his 
.'ssue,  and  must  be  taken  by  snch  child,  or  other  lineal  de- 
scendant, toward  his  share  of  the  estate  of  the  decedent. 

§  1396.  If  the  amount  of  such  advancement  exceeds  the 
share  of  the  heir  receiving  the  same,  he  must  be  excluded 
from  any  further  portion  in  the  division  and  distribution  of 
the  estate,  but  he  must  not  be  required  to  refund  any  part  of 
such  advancement ;  and  if  the  amount  so  received  is  less  than 
his  share,  he  is  entitled  to  so  much  more  as  will  give  him  his 
full  share  of  the  estate  of  the  decedent. 

§  1397.  All  gifts  and  grants  arc  made  as  advancements, 
if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged 
in  writing  by  the  decedent  as  an  advancement,  or  acknowl- 
edged in  writing  as  such,  by  the  child  or  other  successor  or 
heir. 

§  1398.  If  the  value  of  the  estate  so  advanced  is  ex- 
pressed in  the  conveyance,  or  in  the  charge  thereof  made  by 
the  decedent,  or  in  the  acknowledgment  of  the  party  receiving 
it,  it  must  be  held  as  of  that  value  in  the  division  and  distri- 
bution of  tho  estate ;  otherwise,  it  must  be  estimated  according 
to  its  value  when  given,  as  nearly  as  the  same  can  be  ascer* 
tained. 

§  1399.  If  any  child,  or  other  lineal  descendant  receiving 
advancement,  dies  before  the  decedent,  leaving  issue,  the  ad* 
vancement  must  be  taken  into  consideration  in  the  division 
and  distribution  of  the  estate,  and  the  amount  thereof  must 
.e  allowed  accordingly  by  the  representatives  of  the  heirs  re* 
leiving  the  advancement,  in  like  manner  as  if  the  advance 
ment  had  been  made  directly  to  them. 

I  1400.  The  provisions  of  the  preceding  sections  of  this 
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lide,  as  to  the  inheritance  of  the  hnshand  and  wife  from  eaeh 
other,  apply  only  to  the  separate  property  of  the  decedenta. 

§  1401.  Upon  the  death  of  the  wife,  the  entire  commonity 
property,  without  administration,  belongs  to  the  sarviving 
nuaband,  except  snch  portion  thereof  as  may  have  been  set 
apart  to  her  by  judicial  decree,  for  her  support  and  main- 
tenance, which  portion  is  subject  to  her  testamentary  dispo- 
sition, and  in  the  absence  of  such  disposition,  goes  to  her  de- 
scendants, or  heirs,  exclusive  of  her.  husband.  [In  effect  July 
1,  1874.] 

§  1402.  Upon  the  death  of  the  husband,  one  half  of  the 
community  property  goes  to  the  surviving  wife,  and  the  other 
half  is  subject  to  the  testamentary  disposition  of  the  husband, 
and  in  the  absence  of  such  disposition,  goes  to  his  descendants, 
equally,  if  such  descendants  are  in  the  same  degree  of  kin- 
dred to  the  decedent;  otherwise,  according  to  the  right  of 
representation ;  and  in  the  absence  of  both  such  disposition 
and  such  descendants,  is  subject  to  distribution  in  the  same 
manner  as  the  separate  propeity  of  the  husband.  In  case  of 
the  dissolution  of  the  community  by  the  death  of  the  hus- 
band, the  entire  community  property  is  equally  subject  to  his 
debts,  the  funily  allowance,  and  the  charges  and  expenses  of 
administration. 

§  1403.  Inheritance  or  succession  "by  right  of  represen- 
tation "  takes  place  when  the  descendants  of  any  deceased  heir 
take  the  same  share  or  right  in  the  estate  of  another  person 
that  their  parents  would  have  taken  if  living.  Posthumous 
I'hildren  are  considered  as  living  at  the  death  of  their  parents. 

§  1404.  Kesideut  aliens  may  take  in  all  cases  by  succession 
HB  citizens ;  and  no  person  capable  of  succeeding  under  the 
provisions  of  this  title  is  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative;  but  no  non-resident 
foreigner  can  take  by  succession  unless  he  appears  and  claims 
Buch  succession  within  five  years  after  the  death  of  the  dece- 
dent to  whom  he  claims  succession. 

§  1406.  When  succession  is  not  claimed  as  provided  in 
ihe  preceding  section,  the  District  Court,  on  information,  must 
direct  the  attorney  general  to  reduce  the  property  to  his  or 
he  possession  of  the  State,  or  to  cause  the  same  to  be  S()ld« 
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ftnd  the  same  or  the  proceeds  thereof  to  be  deposited  in  the 
Btate  treasury  for  the  benefit  of  such  non-iesident  foreigner, 
or  his  legal  representative,  to  be  paid  to  him  whenever,  with- 
in five  years  after  such  deposit,  proof  to  the  satisfaction  of  the 
state  comptroller  and  treasurer  is  produced  that  he  is  entitled 
to  succeed  thereto. 

§  1406.  When  so  claimed,  the  evidence  and  the  joint  or- 
der of  the  comptroller  and  treasurer  must  be  filed  by  the 
treasurer  as  his  voucher,  and  the  property  delivered  or  the 

froceeds  paid  to  the  claimant  on  filing  his  receipt  therefor, 
f  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein  pro- 
vided, the  property  of  the  decedent  devolves  and  escheats  to 
the  people  of  the  State,  and  is  placed  by  the  state  treasurer 
to  the  credit  of  the  school  fund. 

§  1407.  Heal  property  passing  to  the  State  under  the  last 
section,  whether  held  by  the  State  or  its  officers,  is  subject  to 
the  same  charges  and  trusts  to  which  it  would  have  been  sub- 
ject if  it  had  passed  by  succession,  and  is  also  subject  to  all 
the  provisions  of  Title  VIII.,  Part  III.,  of  the  Code  of  Civil 
Procedure.     [§§  1269-1272.] 

§  1408.  Those  who  succeed  to  the  property  of  a  deceden 
are  liable  for  his  obligations  in  the  cases  and  to  the  extent 
prescribed  by  the  Code  of  Civil  Procedure..    [§§  1298-1809.] 


TITLE  Vni. 
WATER  RIGHTS. 

iMnoR  1410.  Rights  to  water  may  be  acquired  by  appropriatioo 

1411.  Appropriation  must  be  for  a  useful  purpose. 

1412.  Point  of  diversion  may  be  changed. 

1418.  Water  may  be  turned  into  natural  ohannelB. 
1414.  First  in  time,  first  in  right. 
1416.  Notice  of  appropriation. 

1416.  Diligence  in  appropriating. 

1417.  Completion  delined. 

1418.  Doctrine  of  relation  applied 

1419.  Forfeiture. 

1420.  Bights  of  present  claimant. 

VN    Q^erder  to  keep  book  in  which  to  record  notioM. 
-''^     Lo:    itl:  430C  to  affect  rights  of  ripariaa  propri«CMt 
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§  1410.  The  right  to  the  vme  of  ranning  water  flowing  in 
%  river  or  streani,  or  down  a  caSon  or  ravine,  may  be  acquired 
by  appropriation. 

§  1411.  The  appropriation  mast  be  for  some  nieful  or 
beneficial  parpose,  and  when  the  appropriator  or  hia  snocessor 
in  interest  ceases  to  use  it  for  such  a  pnrpoee,  the  right  ceases. 

§  1412.  The  person  entitled  to  the  use  may  change  the 
place  of  diversion,  if  others  are  not  injured  by  such  chanj^e, 
and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by  which 
the  diversion  is  made  to  places  beyond  that  where  the  first 
use  was  made. 

§  1413.  The  water  appropriated  maybe  turned  into  the 
channel  of  another  stream  and  mingled  with  its  water,  and 
then  reclaimed  ;  but  in  reclaiming  it  the  water  already  appro- 
priated by  another  must  not  be  diminished. 

§  1414.  As  between  appropriators,  the  one  first  in  time  is 
the  first  in  right. 

§  1416.  A  person  desiring  to  appropriate  water  must  ^ost 
a  notice,  in  writing,  in  a  conspicuous  place  at  the  point  of  in- 
tended diversion,  stating  therein : 

1.  That  he  claims  the  water  there  flowing  to  the  extent  of 
(giving  the  number)  inches,  measured  under  a  four-inch 
pressure ; 

2.  The  purposes  for  which  he  claims  it,  and  the  place  of  in- 
tended use ; 

3.  The  means  by  which  he  intends  to  divert  it,  and  the  size 
of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to 
divert  it ; 

A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted, 
be  recorded  in  the  office  of  the  recorder  of  the  county  in  whicli 
it  is  posted. 

§  1416.  Within  sixty  days  after  the  notice  is  posted,  the 
t-laimant  must  commence  the  excavation  or  constnu'tion  of 
the  works  in  which  he  intends  to  divert  the  water,  and  mast 
yrosecute  the  work  diligently  and  uninterruptedly  to  com- 
pletion, unless  temporarily  interrupted  by  snow  or  rain. 

§  1417.  By  "  completion  "  is  meant  conductmp:  the  waters 
V  the  place  of  intended  use. 
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§  1418.  By  a  compliance  with  the  ahore  rules  the  daim- 
ant's  right  to  the  use  of  the  water  relates  hack  to  the  time  the 
notice  was  posted. 

§  1419.  A  failure  to  complj  with  such  rules  deprives  the 
claimants  of  the  right  to  the  use  of  the  water  as  agamst  a  sub- 
sequent claimant  who  complies  therewith. 

§  1420.  Persons  who  have  heretofore  claimed  the  right  to 
water,  and  who  have  not  constructed  works  in  which  to  divert 
it,  and  who  have  not  diverted  nor  applied  it  to  some  useful 
purpose,  must,  after  this  title  takes  effect,  and  within  twenty 
days  thereafter,  proceed  as  in  this  title  provided,  or  their  right 
ceases. 

§  1421.  The  recorder  of  each  county  must  keep  a  book, 
9  which  he  must  record  the  notices  provided  for  in  this  title. 

§  1422.   Repealed  March  15,  1887. 

See  Act  of  April  1, 1872,  To  provide  Irrigation,  Appendix,  p.  474. 
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Part  I.   OBLIGATIONS    IN    GENERAL,    §§ 
1427-1543. 
IL    CONTRACTS,  §§  1549-1701. 
IIL   OBLIGATIONS  IMPOSED  BY  LAW, 

§§  1708-1715. 
IV.   OBLIGATIONS     ARISING      FROM 
PARTICULAR    TRANSACTIONS, 
f  §§  1721-3268. 


PAET  1. 


OBLIGATIONS  IN  GENERAL. 

riTUB  L  Definition  of  Obligations,  §§  1427-1428. 

II   Interpretation  of  Obligations,  §§  1429-1451 
IIL  Transfer  of  Obligations,  §§  1457-1467. 
IV   Extinction  of  Obligations,  §§  1473-1543. 


TITLE  L 
DEFINITION  OF  OBLIGATIONS. 

SiOTiON  1427.  Obligation,  wha^^. 

1428.  How  created  and  enforced. 

§  1427.  An  obligation  is  a  Ie<^al  duty,  by  which  a  penoi 
b  bound  to  do  or  not  to  do  a  certain  thing. 

§  1428.  An  obligation  arises  either  from  : 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

An  obligation  arising  from  operation  of  law  may  be  en* 
forced  in  the  manner  provided  by  law,  or  by  ciril  action  oi 
proceeding.     [In  effect  July  1,  1874.] 

66  Cal.  218. 


TITLE  11. 

INTERPRETATION    OF    OBLIGATIONS 

Chapter  I.  General  Rulrs  of  Intrkprbtation,  §  1429. 
II.  Joint  or  Sbvbral  Obligations,  §§  1430-143S. 

III.  Conditional  Obligations,  §^  1434-1442. 

IV.  Alternative  Obligations,  |§  1448-1451. 
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CHAPTER  L 

GENERAL  RULES  OF  INTERPRETATION. 
SKOnoNl429.  General  rules. 

§  1429.  The  rules  which  govern  the  interpretation  of 
eontracts  are  prescribed  by  Part  II.  of  this  diyision.  Other 
obligations  are  interpreted  by  the  same  rules  by  which  statute* 
of  a  similar  nature  are  interpreted. 

56  Cal.  218. 


CHAPTER  IL 

JOINT  OR  SEVERAL  OBLIGATIONS. 

SiOTiON  1480.  Obligations,  joint  or  seyeial,  Sto, 

1481.  When  joint. 

1482.  Contribution  between  joint  parties 

§  1430.  An  obligation  imposed  upon  several  persons,  or 
a  right  created  in  favor  of  several  persons,  may  be : 

1.  Joint; 

2.  Several ;  or, 

3.  Joint  and  several. 

§  1431.  An  obligation  imposed  npon  several  persons,  or 
a  right  created  in  favor  of  several  persons,  is  presumed  to  be 
jomt,  and  not  several,  except  in  the  special  cases  mentioned 
in  the  Title  on  the  Interpretation  of  Contracts.  This  presump- 
tion, in  the  case  of  a  right,  can  be  overcome  only  by  express 
words  to  the  contrary. 

§  1432.  A  party  to  a  joint,  or  joint  and  several  obliga- 
tion, who  satisfies  more  than  his  share  of  the  claim  against 
sll,  may  require  a  proportionate  contribution  from  aU  tht 
parties  joined  with  him. 
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CHAPTER  III. 

CONDITIONAL  OBLIGATIONS. 

taonoH  143^.  Obligation,  when  conditional. 
1435.  Conditions,  kinds  of. 
1486.  Conditions  precedent. 

1437.  Conditions  concurrent. 

1438.  Condition  subsequent. 

1439.  Performance,  &c.,  of  conditions,  when  essential. 

1440.  When  performance,  &c.,  excus^. 

1441.  Impossible  or  unlawful  conditions  void. 

1442.  Conditions  kiTolying  forfeiture,  how  construed. 

§  1434.  An  obligation  is  conditional,  when  the  rights  o. 
duties  of  any  party  uiereto  depend  upon  the  occarrence  of  as 
uncertain  event. 

§  1435.  Conditions  may  be  precedent,  concurrent,  or 
subsequent. 

§  1436.  A  condition  precedent  is  one  which  is  to  be  per- 
formed before  some  right  dependent  thereon  accrues,  or  some 
act  dependent  thereon  is  performed. 

§  1437.  Conditions  concurrent  are  those  which  are  mut- 
ually dependent,  and  are  to  be  performed  at  the  same  time. 
53Cal.  723. 

§  1438.  A  condition  subsequent  is  one  referring  to  a  fut- 
ure event,  upon  the  happening  of  which  the  obligation  be- 
comes no  longer  binding  upon  the  other  party,  if  he  chooses 
to  avail  himsedf  of  the  condition. 

§  1439.  Before  any  party  to  an  obligation  can  require 
another  party  to  perform  any  act  under  it,  he  must  fulfil  all 
conditions  precedent  thereto  imposed  upon  Ibimself ;  and  must 
be  able  and  offer  to  fulfil  all  conditions  concurrent  so  imposed 

ipon  him  on  the  like  fulfilment  by  the  other  party,  except  at 

HDvided  by  the  next  section. 

§  1440.  If  a  party  to  an  obligation  gives  notice  to  anothei 
before  the  latter  is  in  default,  that  he  will  not  perform  the 
tame  upon  his  part,  and  does  not  retract  such  notice  before  th« 
time  at  which  performance  upon  his  part  is  due,  such  othef 
putj  is  entitled  to  enforce  the  obligation  without  previousl/ 
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performing  or  offering  to  perform  any  conditions  upon  his  part 
m  favor  of  the  former  party. 

§  1441.  A  condition  in  a  contract,  the  fhlfilment  of  which 
is  impossible  or  unlawful,  within  the  meaning  of  the  Article  on 
the  Object  of  Contracts,  or  which  is  i-epugnant  to  the  nature 
of  the  interest  created  by  the  contract,  is  void. 

§  1442.  A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose  benefit  it  is 
created. 


CHAPTER  IV. 

ALTERNATIVE  OBLIGATIONS. 

GtaNTiON  1448.  Who  has  the  right  of  selection. 

1449.  Right  of  selection,  how  lost. 

1450.  Altematiyes  indivisible. 

1451.  Nullity  of  one  or  more  of  alternative  obligations. 

§  1448.  If  an  obligation  requires  the  performance  of  one 
of  two  acts  in  the  alternative,  the  party  required  to  perform 
has  the  right  of  selection,  unless  it  is  otherwise  provided  by 
the  terms  of  the  obligation. 

§  1449.  If  the  party  having  the  right  of  selection  be- 
tween alternative  acts  does  not  give  notice  of  his  selection  to 
the  other  party  within  the  time,  if  any,  fixed  by  the  obligation 
for  that  purpose,  or,  if  none  is  so  fixed,  before  the  time  at 
which  the  oblijration  ought  to  be  performed,  the  right  of  selec- 
tion passes  to  the  other  party. 

§  1450.  The  party  having  the  right  of  selection  between 
alternative  acts  must  select  one  of  them  in  its  entirety,  and 
cannot  select  part  of  one  and  part  of  another  without  the  con* 
*ent  of  the  other  party. 

§  1451.  If  one  of  the  alternative  acts  required  by  an  ob 
Ugation  is  such  as  the  law  will  not  enforce,  or  becomes  unlaw 
hk\  or  impossible  of  performance,  the  obligation  is  to  be  intef 
Dieted  as  though  the  other  stood  alone. 
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TITLE  in. 

TRANSFER  OF  OBLIGATIONS. 

SlOTloir  1457.  Burden  of  obligation  not  tranflferable. 

1468.  Rights  turising  out  of  obligation  transferable. 

1459.  Non-negotiable  instruments  may  be  transferred. 

1460.  CoTenauts  running  with  land,  what. 

1461.  What  covenants  run  with  land. 

1462.  Some. 

1463.  Same. 

1464.  What  coTenants  run  with  land  when  assigns  are  named. 

1465.  Who  are  bound  by  corenants. 

1466.  ^Tho  are  not. 

1467.  Ap]>ortionment  of  coyenants 

§  1457.  The  burden  of  an  obligation  may  be  transferred 
with  the  consent  of  the  party  entitled  to  its  benefit,  but  not 
otherwise,  except  as  provided  by  section  1466. 

§  1458.  A  right  arising  out  of  an  obligation  is  the  prop* 
erty  of  the  person  to  whom  it  is  due,  and  may  be  transferred 
as  such. 

§  1469.  Anon-negotiable  written  contract  for  the  payment 
of  money  or  personal  property  may  be  transferred  by  indorse- 
ment, in  like  manner  with  negotiable  instruments.  Such  in- 
dorsement shall  transfer  all  tlie  rights  of  the  assignor  under 
the  instrument  to  the  assignee,  subject  to  all  equities  and  de- 
fences existing  in  favor  of  the  maker  at  the  time  of  the  in- 
dorsement. 
55  Cal.  129 ;  57  Oal.  304. 

§  1460.  Certain  covenants,  contained  in  grants  of  estates 
in  real  property,  are  appurtenant  to  such  estates,  and  pass  with 
them,  so  as  to  bind  the  assigns  of  the  covenantor  and  to  vest 
in  the  assigns  of  the  covenantee,  in  the  same  manner  as  it 
they  had  personally  entered  into  them.  Such  covenants  are 
said  to  run  with  the  land. 

§  1461.  The  only  covenants  which  run  with  the  land  art 
those  specified  in  this  title,  and  those  which  are  incidenta 
thereto. 

S  1462.  Ev«ry  covenant  contained  in  a  grant  of  an  estati 

15 
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In  real  property,  which  is  made  for  the  direct  benefit  of  the 
roperty,  or  some  part  of  it  then  in  existence,  runs  widi  tha 
and. 


Is 


§  1463.  The  last  section  includes  coyenants  "of  war 
ranty/'  "  for  quiet  enjoyment,"  or  for  farther  assurance  on 
the  part  of  a  grantor,  and  covenants  for  the  payment  of  rent, 
or  of  taxes  or  assessments  upon  the  land,  on  the  part  of  a 
grantee. 

§  1464.  A  covenant  for  the  addition  of  some  new  thing  to 
real  property,  or  for  the  direct  benefit  of  some  pai-t  of  the 
property  not  then  in  existence  or  annexed,  thereto,  when  con- 
tained in  a  grant  of  an  estate  in  such  property,  and  made  by 
the  covenantor  expressly  for  his  assigns  or  to  the  assigns  of 
the  covenantee,  runs  with  land  so  far  only  as  the  assigns  thus 
mentioned  are  concerned. 

§  1465.  A  covenant  running  with  the  land  binds  those 
only  who  acquire  the  whole  estate  of  the  covenantor  in  some 
part  of  the  property. 

§  1466.  No  one,  merely  by  reason  of  having  acquired  an 
estate  subject  to  a  covenant  running  with  the  land,  is  liable 
for  a  breach  of  the  covenant  before  he  acquired  the  estate,  or 
af);er  he  has  parted  with  it  or  ceased  to  enjoy  its  benefits. 

§  1467.  Where  several  persons,  holding  by  several  titles, 
arc  subject  to  the  burden  or  entitled  to  the  benefit  of  a  cove- 
nant running  with  the  land,  it  must  be  apportioned  among 
them  according  to  the  value  of  the  property  subject  to  it  held 
by  them  respectively,  if  such  value  can  be  ascertained,  and  if 
aot,  then  according  to  their  respective  interests  in  point  of 
quantity. 
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TITLE  IV. 
EXTINCTION  OF  OBLIGATIONS. 

CbAFTKB  I.  PSKFOBMANGE,  §§  1473-1470. 

n.  Offer  of  Perfobm ancb,  §§  1485-1505. 
III.  FREYEirrioN  OF  Performancb  OB  Ofpkr,  §§  1511- 

1515. 
ly.  Accord  and  Satisfaction,  §§  1521-15S4. 

V.  Novation,  §§  1530-1533. 
YI.  Release,  §§  1541-1543. 


CHAPTEB  L 

PBBFOBMANOB. 

iHnoir  1478.  Obligatloii  extinguished  by  perfomumoe. 

1474.  Performance  by  one  of  seyeral  Joint  debton. 

1475.  Performance  to  one  of  joint  creditors. 

1476.  Effect  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment,  what. 

1479.  Application  of  general  performance. 

§  1473.  Full  performance  of  an  obligation,  bj  the  partt 
whose  duty  it  is  to  perform  it,  or  by  any  other  person  on  hu 
behalf,  and  with  his  assent,  if  accepted  by  the  creditor,  extin- 
guishes it 

§  1474.  Performance  of  an  obligation,  by  one  of  several 
persons  who  are  jointly  liable  under  it,  extinguishes  the  lia- 
bility of  all. 

§  1476.  An  obligation  in  favor  of  several  persons  is  eX' 
tinguished  by  performance  rendered  to  anv  or  them,  except 
in  the  case  of  a  deposit  made  by  owners  in  common,  or  in 
{oint  ownership,  which  is  regulated  by  the  Title  on  Deposit. 

§  1476.  If  a  creditor,  or  any  one  of  two  or  more  joint 
ereditora,  at  any  time  directs  the  debtor  to  perform  his  obligar 
Hon  in  a  particular  manner,  the  obligation  is  extinguished  b^ 
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performanoe  in  that  manner,  even  though  the  creditor  doet 
not  reoeiye  the  henefit  of  such  performance. 

§  1477.  A  partial  peiformance  of  an  indivisible  obligation 
extinguishes  a  corresponding  proportion  thereof,  if  the  benefit 
of  such  performance  is  voluntarily  retained  by  the  creditor, 
but  not  otherwise.  If  sach  partial  performance  is  of  snch  a 
nature  that  the  creditor  cannot  avoid  retaining  it  without  in- 
juring his  own  property,  his  retention  thereof  is  not  presumed 
to  be  voluntary. 

§  1478.  Performance  of  an  obligation  for  the  delivery  of 
money  only  is  called  payment 

§  1479.  Where  a  debtor,  under  several  obligations  to  an- 
other, does  an  act,  by  way  of  performance,  in  whole  or  in 
part,  which  is  equally  applicable  to  two  or  more  of  such  obli* 
gations,  such  performance  must  be  applied  as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  of 
the  debtor  that  such  performance  should  be  applied  to  the  ex- 
tinction of  any  particular  obligation,  be  manifested  to  the 
creditor,  it  must  be  so  applied ; 

2.  If  no  such  application  be  then  made,  the  creditor,  within 
a  reasonable  time  after  such  performance,  may  apply  it  to- 
ward the  extinction  of  any  obligation,  performance  of  which 
was  due  to  him  from  the  debtor  at  the  time  of  snch  prform- 
ance ;  except  that  if  similar  obligations  were  due  to  him,  both 
individuallv  and  as  a  trustee,  he  must,  unless  otherwise  di- 
rected by  the  debtor,  apply  the  performance  to  the  extinction 
of  all  such  obligations  in  equal  proportion ;  and  an  application 
once  made  by  the  creditor  cannot  be  rescinded  without  the 
consent  of  [the]  debtor ; 

3.  If  neither  party  makes  such  application  within  the  tim« 
prescribed  herein,  the  performance  must  be  applied  to  the  ex- 
tinction of  obligations  in  the  following  order ;  and,  if  there  be 
more  than  one  obligation  of  a  particular  class,  to  the  extine- 
tion  of  all  in  that  class,  ratably : 

(1.)  Of  interest  due  at  the  time  of  the  performance  ; 

(2.)  Of  principal  due  at  that  time ; 

^3.)  Of  the  obligation  earliest  in  date  of  maturity  ; 

XA.)  Of  an  obligation  not  secured  by  a  lien  or  collateral  iii> 
iwtfiking ; 

(5.)  Of  an  obligation  secured  by  alien  ir  collateral  nndei 
taking.    [In  efiect  July  1,  1874.] 
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CHAPTER  n. 
OFFHB  OF  PEBFOBMANCEL 

Bionoir  1486.  Obligation  extingnished  by  offer  of  perfomuuiec. 

1486.  Offer  of  partial  performance. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Where  offer  may  be  made. 

1490.  When  offer  must  be  made. 
'      1491.  Same. 

1492.  Compensation  after  delay  in  performance. 

1493.  Offer  to  be  made  in  good  faith. 

1494.  Conditional  offer. 

1495.  Ability  and  willingness  essential. 

1486.  Production  of  thing  to  be  deliyered  not  necetaarj. 

1497.  Tiling  offered  to  be  kept  separate. 

1498.  Performance  of  condition  precedent. 

1499.  Written  receipts. 

1600.  Extinction  of  pecuniary  obligation. 

1601.  Objections  to  mode  of  offer. 

1602.  Title  to  thing  offered. 

1603.  Custody  of  thing  offered. 

1604.  Effect  of  offer  on  accessories  of  obligation. 

1606.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

§  1486.  An  obligation  is  extinguished  by  an  offer  of  pei^ 
formance,  made  in  conformity  to  the  roles  herein  prescribed, 
and  with  intent  to  extinguish  the  obligation. 

§  1486.  An  offer  of  partial  performance  is  of  no  effect. 

§  1487.  An  offer  of  performance  must  be  made  by  the 
debtor,  or  by  some  person  on  his  behalf  and  with  his  assent. 

§  1488.  An  offer  of  performance  mnst  be  made  to  the 
.  reditor,  or  to  any  one  of  two  or  more  joint  creditors,  or  to  a 
person  authorized  by  one  or  more  of  them  to  receive  or  collect 
what  is  dne  under  the  obligation,  if  such  creditor  or  author* 
ized  person  is  present  at  the  place  where  the  offer  may  be  made ; 
and,  if  not,  wherever  the  creditor  may  be  found.  [In  etRid 
^uly  1,1874.] 

§  1489.  In  the  absence  of  an  express  proyinon  to  the  cod 
irary,  an  offer  of  performance  may  ne  made,  at  the  option  of 
the  debtor : 

1.  At  any  placs  appointed  by  the  creditor ;  or. 
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2.  Wherever  the  person  to  whom  the  offer  ought  to  be  mad* 
ean  be  found ;  or, 

3.  If  such  person  cannot,  with  reasonable  diligence,  be 
fonnd  within  this  State,  and  within  a  reasonable  distance  from 
his  residence  or  place  of  business,  or  if  he  evades  the  debtor, 
then  at  his  residence  or  place  of  business,  if  the  same  can 
with  reasonable  diligence,  be  found  within  the  State  ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  thii 
State. 

§  1490.  Where  an  obligation  fixes  a  time  for  its  perform- 
ance, an  offer  of  performance  must  be  made  at  that  time, 
within  reasonable  hours,  and  not  before  nor  afterwards. 

§  149  !•  Where  an  obligation  does  not  fix  the  time  for  its 
performance,  an  offer  of  performance  maj  be  made  at  any 
time  before  the  debtor,  upon  a  reasonable  demand,  has  refused 
to  perform. 

f  1492.  Where  delay  in  performance  is  capable  of  exact 
and  entire  compensation,  and  time  has  not  been  expressly  de- 
clared to  be  of  the  essence  of  the  obligation,  an  offer  of  perform- 
ance, accompanied  with  an  offer  of  such  compensation,  may  be 
made  at  any  time  after  it  is  due,  but  without  prejudice  to  any 
rights  acquired  by  the  creditor,  or  by  any  other  person,  in  the 
mean  time. 

§  1493.  An  offer  of  performance  must  be  made  in  good 
faith,  and  in  such  manner  as  is  most  likely,  under  the  cir- 
cumstances, to  benefit  the  creditor. 

§  1494*  An  offer  of  performance  must  be  free  from  any 
conditions  which  the  creditor  is  not  bound,  on  his  part,  to 
perform. 

§  1496.  An  offer  of  performance  is  of  no  effect  if  the  per 
Bon  making  it  ia  not  able  and  willing  to  perform  according  to 
the  offer. 

§  1496.  The  thing  to  be  delivered,  if  any,  need  not  in  an^ 
ease  he  actually  produced,  upon  an  offer  of  performance 
inless  the  offer  is  accepted. 

I  1497.  A  thing,  when  ofi^red  by  way  of  performanoa 
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rnnst  not  be  mixed  with  other  things  from  which  it  cannot  be 
separated  immediately  and  without  difficult  j. 

§  1498.  When  a  debtor  is  entitled  to  the  performance  of  a 
condition  precedent  to,  or  concurrent  with,  performance  on 
his  part,  he  may  make  his  offer  to  depend  upon  the  due  per- 
formance of  such  condition. 

48  Gal  26. 

§  1499.  A  debtor  has  a  right  to  require  from  his  creditor 
a  written  receipt  for  anj  property  deEvered  in  performance  ol 
his  obligation. 

4)  >a.  26. 

§  1600.  An  obligation  for  the  payment  of  money  is  ex- 
tinguished by  a  due  offer  of  payment,  if  the  amount  is  imme- 
diately deposited  in  the  name  of  the  creditor,  with  some  bank 
of  deposit  within  this  State,  of  good  repute,  and  notice  there- 
of is  given  to  the  creditor. 

§  1601.  All  objections  to  the  mode  of  an  offer  of  perform 
ance,  which  the  creditor  has  an  opportunity  to  state  at  the 
time  to  the  person  making  the  offer,  and  which  could  be  then 
obviated  by  him,  are  waived  by  the  creditor,  if  not  then 
stated. 

§  1602.  The  title  to  a  thing  duly  offered  in  performance 
of  an  obligation  passes  to  the  creditor,  if  the  debtor  at  the 
time  signihes  his  intention  to  that  effect. 

§  1603.  The  person  offering  a  thing,  other  than  money, 
by  way  of  performance,  must,  if  he  means  to  treat  it  as  belong* 
ing  to  the  creditor,  retain  it  as  a  depositary  for  hire,  until  the 
ereditor*accept8  it,  or  until  he  has  given  reasonable  notice  to 
the  creditor  that  he  will  retain  it  no  longer,  and,  if  with  rea- 
Bonable  diligence  he  can  find  a  suitable  depositary  therefor, 
until  he  has  deposited  it  with  such  person. 

§  1604.  An  offer  of  payment  or  other  performance,  dulj^ 
nade,  though  the  title  to  the  thing  offered  be  not  tran^erred 
\o  the  creditor,  stops  the  running  of  interest  on  the  obligation 
And  has  the  same  effect  upon  all  its  incidents  as  a  perform 
uice  thereof. 
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§  1606.  If  anything  is  given  to  a  creditor  by  way  of  per- 
formance, which  he  refuses  to  accept  as  such,  he  is  not  bound 
to  return  it  without  demand ;  but  if  he  retains  it,  he  is  a  grc 
kuitons  depositaiy  thereof. 

Coitf  when  tender  is  made  before  suit  brought.    Code  CiT.  Proe.  1080 


CHAPTER  in. 
PBEVBNTION  OF  PEBFOBMANCB  OB  OFFBB. 

Bionoir  1511.  What  ezciues  performance,  &e. 

1612.  Effect  of  prevention  of  performance. 
1618.  Same.    (Repealed-) 

1514.  Same. 

1515.  Effect  of  refusal  to  asnept  performance  before  offer. 

§  1611,  The  want  of  performance  of  an  obligation,  or  of 
an  offer  of  performance,  m  whole  or  in  part,  or  any  delay 
therein,  is  excused  by  the  following  causes,  to  the  extent  to 
which  they  operate : 

1.  When  such  performance  or  offer  is  prevented  or  delayed 
by  the  act  of  the  creditor,  or  by  the  operation  of  law,  even 
though  there  may  have  been  a  stipulation  that  this  shall  not 
be  an  excuse ; 

2.  When  it  is  prevented  or^elayed  by  an  irresistible,  super- 
human cause,  or  by  the  act  of  public  enemies  of  this  State  or 
of  the  United  States,  unless  the  parties  have  expressly  agreed 
to  the  contrary ;  or, 

3.  When  the  debtor  is  induced  not  to  make  it,  by  any  act 
of  the  creditor  intended  or  naturally  tending  to  have  that 
effect,  done  at  or  before  the  time  at  which  such  performance 
V.  r  offer  may  be  made,  and  not  rescinded  before  that  time 

§  1612.  If  the  performance  of  an  obligation  be  prevented 
by  the  creditor,  the  debtor  is  entitled  to  all  the  benefits  which 
he  would  have  obtained  if  it  had  been  performed  by  both  par 
ties.    [In  effect  July  1,  1874.] 

§  1613  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

&1614.  If  performance  of  an  obligation  is  prevented  b^ 
any  cause  excusing  performance,  other  than  the  act  of  the 
veditor,  the  debtor  is  entitled  to  a  ratable  proportion  of  th< 
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considek*atioii  to  which  he  would  have  been  entitled  upon  full 
performance,  according  to  the  benefit  which  the  creditor  re* 
ceiyes  from  the  actual  performance. 

§  1615.  A  refnaal  by  a  creditor  to  accept  perfcrmancei 
maiide  before  an  offer  thereof,  is  equivalent  to  an  offer  and  re 
fnsal,  unless,  before  performance  is  actually  due,  he  gives  no- 
tice to  the  debtor  of  his  willingness  to  accept  it. 


CHAPTBB  IV. 

AOOOBD  AND  SATISFACTION. 

8iotioh1621.  Accord,  what. 

1622.  Effect  of  accord. 

1628.  SatUfaotion.  what. 

1524.  Accord  of  liquidated  debt. 

§  1521.  An  accord  is  an  agreement  to  accept,  in  extinc- 
tion of  au  obligation,  something  different  from  or  less  than 
that  to  which  the  person  agreeing  to  accept  is  entitled.  [In 
effect  July  1,  1874.J 

§  1522.  Though  the  parties  to  an  accord  are  bound  to 

execute  it,  yet  it  does  not  extinguish  the  obligation  until  it 

is  fiilly  executed. 
56  Cal.  496. 

§  1523.  Acceptance,  by  the  creditor,  of  the  consideration 
of  an  accord  extinguishes  the  obligation,  and  is  called  satis- 
faction. 

56  Cal.  495. 

§1524.  Part  performance  of  an  obligation,  either  bef  >re 
or  after  a  breach  thereof,  when  expressly  accepted  by  the 
creditor  in  writing;,  in  satisfaction,  or  rendered  in  pursuanca 
Df  an  agreement  in  writing,  for  that  purpose,  though  without 
»ny  new  consideration,  extinguishes  tne  obligation  [In  ^^ecl 
July  1,  1874.] 

56  Cal.  495. 
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CHAPTER  V. 

NOVATION. 

SMrnoNl690.  NoTatlon,  what. 

1681.  Modes  of  noYation. 

1682.  NoYafcion  a  contract. 
1538.  ResciBsionof  noYation. 

§  1 680.  Novation  is  the  snbstitatioii  of  a  new  obligatioii 
for  an  existing  one. 
49  Gal.  60. 

§  1681.  NoYEtion  is  made : 

1.  By  the  sabstitution  of  a  new  obligation  between  the  8aiii« 
parties,  with  intent  to  extinguish  the  old  obligation ; 

2.  By  the  substitntion  of  a  new  debtor  in  place  of  the  old 
one,  with  intent  to  release  the  latter;  or, 

3.  By  the  substitution  of  a  new  creditor  in  place  of  the  old 
one,  with  intent  to  transfer  the  rights  of  the  latter  to  the 
former. 

§  1632.  Noyation  is  made  hj  contract,  and  is  subject  to 
all  the  rules  concerning  contracts  in  general. 
54  Cal.  838. 

§  1533.  When  the  obligation  of  a  third  ^rson,  or  an  or* 
der  upon  such  person,  is  accepted  in  satisfaction,  the  creditor 
may  rescind  such  acceptance  if  the  debtor  prevents  such  per- 
son from  complying  with  the  order,  or  from  fulfilling  the  obli- 
gation ;  or  if,  at  the  time  the  obligation  or  order  is  received, 
such  person  is  insolvent,  and  this  fact  is  uuknown  to  the  cred 
itor ;  or  if,  before  the  creditor  can  with  reasonable  diligenct 
present  the  order  to  the  person  upon  whom  it  is  given,  he  be- 
comes insolvent.     [In  effect  Juljr  1  1874.^ 
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CHAPTER  VL 
BBIiEASB. 

Sionoir  1641.  Obligation  extinguished  by  release. 

16^.  Certidn  daims  not  affeoted  by  general  releaM. 
1548.  Beleam  of  seTexal  joint  debtors. 

§  1641,  An  obligation  is  extinguished  by  a  release  there- 
from  given  to  the  debtor  by  the  creditor,  npon  a  new  consid- 
eration, or  in  writing,  with  or  without  new  consideration. 

57  Cal.  49. 

§  1542.  A  general  release  "does  not  extend  to  claims 
which  the  creditor  does  not  know  or  suspect  to  exist  in  his 
favor  at  the  time  of  executing  the  release,  which  if  known  by 
him  must  have  materially  affected  his  settlement  ¥rith  the 
debtor.     [In  effect  July  1,  1874.] 

§  1543.  A  release  of  one  of  two  or  more  joint  debtors 
does  not  extinguish  the  obligations  of  any  of  the  others,  an- 
less  they  are  mere  goarantois ;  nor  does  it  affect  their  right  to 
Dontribnticm  from  mm. 


PAET  II. 


CONTRACTS. 

TiTLB  I.  Naturb  op  a  Contbaot,  §§  1549-1615. 

n.  Manner  of  oebatino  Contracts,  §§  1619-1691 

III.  Intbrprbtation  of  Contracts,  §§  1635-1661. 

IV.  Unlawful  Contracts,  §§  1667-1676. 

V.  Extinction  of  Contracts,  §§  1682-1701. 


TITLE  I. 

NATURE  OF  A  CONTRACT. 

Chaftbb  I.  Definition,  §§  1549-1550. 

II.  Parties,  §§  1556-1559. 
III.  Consent,  §§  1565-1589. 
rV.  Object,  §§  1595-1599. 

V.  Consideration,  §§  1605-1616. 

CHAPTER  I. 
DEFINITION. 

SionoM  1519.  Oontract,  what. 

1550.  E8sentlal  elements  of  eontraet. 

§  1649.  A  contract  is  an  agreement  to  do  or  not  to  do 
R  certain  thing. 

§  1550.  It  is  essential  to  the  existence  of  a  contract  that 
there  should  he : 

1 .  Parties  capahle  of  contracting ; 

2.  Their  consent ; 

8.  A  lawful  ohject ;  and, 

4.  A  snfBcient  cause  or  consideratioii. 
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CHAPTER  n. 

PARTIES. 

lionOR  1666.  Who  may  contmob. 
1657.  Minoxs,  &c. 

1568.  Identification  of  parties  neceSH&ry. 
1559.  When  contract  for  benefit  of  third  person  may  be  enforeed. 

§  1656.  All  persons  are  capable  of  contracting,  except 
minors,  persons  of  unsound  mind,  and  persons  deprived  ol 
civil  rights. 

§  1667.  Minors  and  persons  of  unsound  mind  have  only 
■ach  capacity  as  is  defined  by  Part  I.  of  Division  I.  of  thu 
Code. 

§  1658.  It  is  essential  to  the  validity  of  a  contract,  not 
only  that  the  parties  should  exist,  but  that  it  should  be  possi- 
ble to  identifv  them. 

§  1659.  A  contract,  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  nim  at  any  time  before  the 
|>arties  thereto  rescind  it. 


CHAPTER  III. 

CONSENT. 

Iktiom  1565.  Essentials  of  conseut. 

1566.  Consent,  when  voidable. 

1567.  Apparent  consent,  when  not  free. 

1568.  When  deemed  to  have  been  obtained  by  fraud 
1568.  Duress,  what. 

1570.  Menace,  what. 

1571.  Fraud,  actual  or  eonstructive. 

1572.  Actual  fraud,  what. 
1578.  Gonstructtve  fraud. 

1674.  Actual  fraud  a  question  of  faet 

1676.  Undue  influence,  what. 
167«.  Mistake,  what. 

1677.  Mistake  of  fact. 

1678.  Mistake  of  law. 

1679.  Mistake  of  foreign  laws. 

1680.  Mutuality  of  consent. 
1181.  Communication  of  eaoamk 
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BwmoM  1682.  Mode  of  eommunleatiiif  acceptance  of  propoaaL 
1688.  When  oonunnnication  deemed  complete. 
1684.  Acceptance  by  perfomuince  of  conditions. 
»     1686.  Acceptance  must  be  absolute. 

1686.  Berocation  of  proposal. 

1687.  Reyocation,  how  made. 

1688.  Ratification  of  contract,  Toid  for  want  of  consent. 

1689.  Assumption  of  obligation  by  acceptance  of  benefits. 

§  1565.  The  consent  of  the  parties  to  a  contract  maM  be 

1.  Free;  y 

2.  Mutual ;  and, 

3.  Communicated  by  each  to  the  other. 

§  1566.  A  consent  which  is  not  free  is  nevertheless  not 
al^lutcly  void,  but  may  be  rescinded  by  the  parties,  in  the 
manner  prescribed  by  the  Chapter  on  Rescission. 

§  1567.  An  apparent  consent  is  not  real  or  free  when  ob- 
taincd  through  : 

1.  Duress;  « 

2.  Menace; 

3.  Fraud; 

4.  Undue  influence ;  or, 

5.  Mistake. 

§  1668.  Consent  is  deemed  to  have  been  obtained  through 
•ne  of  the  causes  mentioned  in  the  last  section  only  when  it 
irould  not  have  been  given  had  such  cause  not  existed. 

§  1569.  Duress  consists  in  : 

1 .  Unlawful  confinement  of  the  person  of  the  party,  or  </ 
the  husband  or  wife  of  such  party,  or  of  an  ancestor,  descend 
ant,  or  adopted  child  of  such  party,  husband,  or  wife  ; 

2.  Unlawful  detention  of  the  property  of  any  such  person , 
or, 

3.  Confinement  of  such  person,  lawful  in  form,  but  fraudu- 
lently obtained,  or  fraudulently  made  unjustly  harassing  ox 
oppressive. 

§  1670.  Menace  consists  in  a  threat : 

1.  Of  such  duress  as  is  specified  in  subdivisions  1  and  3  o 
the  last  section ; 

2.  Of  nnlawiVil  and  violent  injury  to  the  person  or  proper^ 
nf  any  such  person  as  is  specified  in  the  last  section  ;  or, 

S.  Of  injury  to  the  character  of  any  such  person. 
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§  1671.  Fraud  is  either  actual  or  coustrnctiye. 

§  1672.  Actual  fraud,  within  the  meauing  of  this  chapter 
consists  in  any  of  the  following  acts,  committed  by  a  party  t<i 
the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  party  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true  ; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the 
Information  of  the  p<'rson  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true  ; 

3.  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  fact ; 

4.  A  promise  mnde  without  any  intention  of  performing  it: 

5.  Anv  other  act  fitted  to  deceive. 

Fnudalent  conveyance  a  misdemeanor.    Penal  Code,  §  581. 
56'Cal.  365. 

§  1673.  Constructive  fraud  consists : 

1.  In  any  breach  of  duty  which,  without  an  actually  frand- 
nlent  intent,  gains  an  advantage  to  the  person  in  fault,  or  any 
one  dainiiu^  under  him,  by  misleading  another  to  his  preju- 
dice, or  to  the  prejudice  of  any  one  claiming  under  him  ;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially  declares 
to  be  fraudulent,  without  respect  to  actual  fraud. 

56  Cal.  966. 
§  1674.  Actual  fraud  is  always  a  question  of  fact. 

§  1676.  Undue  influence  consists : 

1 .  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by 
.mother,  or  who  holds  a  real  or  apparent  authority  over  hiin, 
if  such  confidence  or  authority  for  the  purpose  of  obtaining 
an  unfair  advantage  over  him  ; 

2.  In  taking  an  unfair  advantage  of  another's  weakness  ot 
mind  ;  or, 

3.  Li  taking  a  grossly  oppressive  and  unfair  advantage  of 
another's  necessities  or  distress 

66  Cal.  89. 

§  1676.  Mistake  may  be  either  of  fact  or  law. 

§  1677.  Mistake  of  fact  is  a  mistake,  not  caused  by  thff 
aeglect  of  a  legal  duty  on  the  part  of  the  person  making  th( 
ristake,  and  consisting  in : 
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1.  An  UDConscions  ignorance  or  forgetfhlneM  of  a  fiict  past 
or  present,  material  to  the  contract ;  or, 

2.'  Helief  in  the  present  existence  of  a  thing  material  to  the 
contract,  which  does  not  exist,  or  in  the  past  existence  of  snch 
a  thing,  which  has  not  existed. 

§  1678.  Mistake  of  law  constitates  a  mistake,  within  the 
meaning  of  this  article,  only  when  it  arises  from : 

1.  A  misapprehension  of  the  law  by  all  parties,  all  sappos- 
ing  that  they  knew  and  understood  it,  and  all  making  sab* 
itantially  the  same  mistake  as  to  the  law ;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which  the 
others  are  aware  at  the  time  of  contracting,  but  which  they  do 
not  rectify. 

§  1679.  Mistake  of  foreign  laws  is  a  mistake  of  &ct. 

§  1680.  Consent  is  not  mntnal,  unless  the  parties  all  agree 
upon  the  same  thing  in  the  same  sense.  But  in  certain  cases 
defined  by  the  Chapter  on  Interpretation,  they  are  to  be 
deemed  so  to  agree  without  regard  to  the  fact. 

§  1681.  Consent  can  be  communicated  with  effect  only 
by  some  act  or  omission  of  the  party  contracting,  by  which  he 
intends  to  communicate  it,  or  wnich  necessaiily  tends  to  such 
communication. 

§  1682.  If  a  proposal  prescribes  any  conditions  conceiiiing 
the  communication  of  its  acceptance,  the  proposer  is  not  bound 
unless  they  are  conformed  to ;  but  in  other  cases  any  reason- 
able and  usual  mode  may  be  adopted. 

§  1683.  Consent  is  deemed  to  be  fully  communicated  be- 
tween the  parties  as  soon  as  the  party  accepting  a  proposal 
has  put  his  acceptance  in  the  course  of  transmission  to  the 
proposer,  in  conformity  to  the  last  section. 

§  1684.  Performance  of  the  conditions  of  a  proposal,  or 
the  acceptance  of  the  consideration  offered  with  a  proposal,  is 
%n  acceptance  of  the  proposal. 

§  1686.  An  acceptance  must  be  absolute  and  unqualified, 
n  must  include  in  it^^elf  an  acceptance  of  that  charactef 
iriiich  the  proposer  can  separate  from  the  rest,  and  which  wiQ 
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eonclnde  the  person  accepting.    A  qualified  acceptance  is  a 
new  proposal. 

§  1686.  A  proposal  may  be  revoked  at  any  time  before 
its  acceptance  is  commnnicated  to  the  proposer,  but  not  after- 
wards. 

§  1687.  A  proposal  is  revoked : 

1.  By  the  communication  of  notice  of  revocation  by  the  pro- 
poser to  the  other  party,  in  the  manner  prescribed  by  sections 
'681  and  1583,  beiore  his  acceptance  has  been  communicated 
to  the  former ; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for 
Hs  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse  of 
m  reasonable  time  without  communication  of  the  acceptance. 

3.  By  the  failure  of  the  acceptor  to  fUfil  a  condition  pre- 
<:edent  to  acceptance ;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

§  1688.  A  contract  which  is  voidable  solely  for  want  of 
Jue  consent  may  be  ratified  by  a  subsequent  consent 

§  1689.  A  voluntary  acceptance  of  the  benefit  of  a  tran»' 
action  is  equivalent  to  a  consent  to  all  the  obligations  arising 
from  it,  so  far  as  the  facts  are  known,  or  ought  to  be  known, 
to  the  person  accepting. 


CHAPTER  IV. 

OBJECT  OF  A  CONTRACT. 

8aonORlfi05.  Object,  what. 

1696.  Requisites  of  object. 
1687.  ImpossibUity,  what. 

1698.  When  oontiact  whollj  void. 

1699.  When  contract  partially  void. 

§  1596.  The  obji-ct  of  a  contract  is  the  thing  which  it  !i 
ngreed,  on  the  part  of  the  party  receiving  the  consideration,  to 
io  or  not  to  do. 

S  1696.  The  object  of  a  contract  must  be  lawful  when  the 
Dontract  is  made',  and  possible  and  ascertainable  by  the  tinM 
Ihe  contract  is  to  be  penormed. 

16 
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§  1697.  Eyerything  is  deemed  possible  except  that  nhkb 
is  impossible  in  the  nature  of  things. 

§  1698.  Where  a  contract  has  but  a  single  object,  ana 
iuch  object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly 
impossible  of  performance,  or  so  vaguely  expressed  as  to  be 
wholly  unascertainable,  the  entire  contract  is  void. 

§  1699.  Where  a  contract  has  several  distinct  objects,  of 
which  one  at  least  is  lawful,  and  one  at  least  is  unlawful,  in 
whole  or  in  part,  the  contract  is  void  as  to  the  latter  and  yalid 
M  to  the  rest 


CHAPTER  V. 
CONSIDERATION. 

Bmtior  1606.  Good  consideration,  what. 

1606.  How  far  1^^  or  moral  obligation  in  a  good  eonaldamtloB. 

1607.  Consideration  lawful. 
1606.  Effect  of  illegality. 

1609.  Oonsideration  executed  or  executory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertaining  consideration. 
1618.  Same. 

1614.  Written  instrument  presumptive  evidence  of  consideratfcMi 
1616-  Burden  of  proof  to  invalidate  sufficient  consideration. 

§  1606.  An^  benefit  conferred,  or  agreed  tu  be  conferred, 
apon  the  promisor,  by  any  other  person,  to  which  the  prom- 
isor is  not  lawfully  entitled,  or  any  prejudice  suffered,  or 
agreed  to  be  suffered,  by  such  person,  other  than  such  as  he  is 
ft  the  time  of  consent  lawfully  bound  to  suffer,  as  an  induce- 
ment to  the  promisor,  is  a  good  consideration  for  a  promise. 

§  1606.  An  existing  legal  obligation  resting  upon  the 
promisor,  or  a  moral  obligation  onginating  in  some  benefit 
conferred  upon  the  promisor,  or  prejudice  suffered  by  the 
promisee,  is  also  a  good  consideration  for  a  promise,  to  an  ex- 
tent  corresponding  with  the  extent  of  the  obligation,  but  no 
further  or  otherwise. 

S  1607.  The  consideration  of  a  contract  must  be  lawfo 
within  the  meaning  of  section  1667. 
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§  1608.  If  any  part  of  a  single  consideration  for  one  or 
Kiore  objects,  or  of  sereral  considerations  for  a  single  object, 
(s  unlawfiil,  the  entire  contract  is  void. 

§  1609.  A  consideration  may  be  executed  or  executory,  in 
whole  or  in  part.  In  so  far  as  it  is  executory  it  is  subject  to 
the  provisions  of  Chapter  IV.  of  this  title. 

§  1610.  When  a  consideration  is  executor^*,  it  is  not  in- 
dispensable that  the  contract  should  specify  its  amount  or  the 
means  of  ascertaining  it.  It  may  be  left  to  the  decision  of  a 
third  person,  or  regulated  by  any  specified  standard. 

§  1611.  When  a  contract  does  not  determine  the  u  mount 
of  the  consideration,  nor  the  method  by  which  it  is  to  be  as 
certained,  or  when  it  leaves  the  amount  thereof  to  the  discre- 
tion of  an  interested  party,  the  consideration  must  be  so  much 
money  as  the  object  of  the  contract  is  reasonably  worth. 

§  1612.  Where  a  contract  provides  an  exclusive  method 
by  which  it-s  consideration  is  to  be  .ascertained,  which  method 
is  on  its  face  impossible  of  execution,  the  entire  contract  is 
void. 

§  1613.  Where  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  be  ascertained,  which  method 
appears  possible  on  its  face,  but  in  fact  is,  or  becomes  impossi- 
ble of  execution,  such  provision  only  is  void. 

§  1614.  A  written  instrument  is  presumptive  evidence  of 
a  consideration. 

§  1616.  The  burden  of  showing  a  want  of  consideration 
Rifficient  to  support  an  instrument  lies  -wita.  the  party  seeking 
to  inralidate  ox  avoid  it. 
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TITLE  n. 
MANNER  OF  CREATING  CONTRACTS. 

Biotion4619.  ConftractB,  express  or  implied. 

1620.  Express  contract,  what. 

1621.  Implied  contract,  what. 

1622.  What  contracts  may  be  oral. 

1628.  Contract  not  in  writing  throng^  fraud,  may  be  onforott 

against  fraudulent  party. 
1624.  MThat  contracts  must  be  written. 
1626.  Bffect  of  writing. 

1626.  Contract  in  writmg,  takes  effect  when. 

1627.  ProTislons  of  chapter  on  transfers  of  real  propertj. 

1628.  Corporate  seal,  how  affixed. 

1629.  ProYislons  abolisliing  seals  made  applicable. 

§  1619.  A  contract  is  cither  express  or  implied. 

§  1620.  An  express  contract  is  one,  the  terms  of  which 
wre  stated  in  words. 

§  1621.  An  implied  contract  is  one,  the  existence  and 
terms  of  which  are  manifested  by  conduct. 

§  1622.  All  contracts  may  be  oral,  except  sach  as  are 
specially  required  by  statute  to  be  in  writing. 

§  1623.  Where  a  contract,  which  is  required  by  law  to  be 
in  writing,  is  prevented  from  being  put  into  writing  by  the 
fraud  of  a  party  thereto,  any  other  party  who  is  by  such  fraud 
led  to  believe  that  it  is  in  writing,  and  acts  upon  such  belief 
to  his  prejudice,  may  enforce  it  against  the  fraudulent  party. 

Code  Civ.  Proc.  §§  1971-1974. 

§  1624.  The  following  contracts  are  invalid,  unless  tlii 
same,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his  agent  : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof ; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  mi» 
carriage  of  another,  except  in  the  cases  provided  for  in  sec* 
tion  twenty-seven  hundred  and  ninety-four  of  this  Code ; 

3.  An  agreement  made  upon  consideration  of   mar^ngc 
•tfaer  than  a  mutual  promise  to  marry; 
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4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
tn  action,  at  a  price  not  less  than  two  hundred  dollars,  unless 
the  buyer  accept  or  receive  part  of  such  goods  and  chattels, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action,  or 
paj  at  the  time  some  {)art  of  the  purchase-money ;  but  when 
a  sale  is  ipade  at  auction,  an  entry  by  the  auctioneer  in  liis 
sale  book,  at  the  time  of  the  sale,  of  the  kind  of  property 
sold,  the  terms  of  the  sale,  the  price,  and  the  names  of  the  pur- 
chaser and  person  on  whose  account  the  sale  is  made,  is  a  suf- 
ficient memoriindum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
fche  agent  be  in  writing,  subscribed  by  the  party  sought  to'  be 
charj^ed  ; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or  a 
commission.     [In  effect  May  8,  1878.] 

Code  CiT.  Proc.  §§  1971-1974. 

§  1626.  The  execution  of  a  contract  in  writing,  whether 
the  law  requires  it  to  be  written  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which  pre- 
ceded or  accompanied  the  execution  of  the  instrument. 

Code  CiT.  Proc.  $§  1971-1974. 

§  1626.  A  contract  in  writing  takes  effect  upon  its  deliv' 
ery  to  the  party  in  whose  favor  it  is  made,  or  to  his  agent. 

§  1627.  The  provisions  of  the  Chapter  on  Transfers  in 
Gr^eral,  concerning  the  delivery  of  grants,  absolute  and  con- 
ditional, apply  to  all  written  contracts. 

§  1628.  A  corporate  or  official  seal  may  be  affixed  to  ao 
instrument  by  a  mere  impression  upon  the  paper  or  other  ma- 
terial on  which  such  instrument  is  written. 

§  1629.  AH  distinctions  between  sealed  and  unsealed  m 
Itmments  are  abolished. 
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TITLE  III. 
INTERPRETATION  OF  CONTRACT& 

Bmtioit  1686.  XJnlfonnity  of  interpretation. 

1686.  Oontractp,  how  to  be  interpreted. 

1687.  Intention  of  parties,  Iiow  ascertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  of  written  contracts. 

1640.  Writing,  wlien  disregarded. 

1641.  Effect  to  be  giren  to  every  part  of  contract 

1642.  Several  contracts,  wlien  taken  togettier 

1643.  Interpretation  in  favor  of  contract. 

1644.  Words  to  be  understood  in  usual  sense. 
1646.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object. 

1649.  Interpretation  in  sense  in  which  promisor  beliered  prow 

isee  to  rely. 

1650.  Particular  clause  subordinate  to  general  intent. 

1661.  Contract,  partly  written  and  partly  printed. 

1662.  Repugnancies,  how  reconciled. 

1653.  Inconsistent  words  rejected. 

1654.  Words  to  be  taken  most  strongly  against  whom. 
1656.  Reasonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied. 

1657.  Time  of  performance  of  contract. 
1668.  Time,  when  of  essence.    (Repealed.) 

1659.  When  joint  and  several.- 

1660.  Same. 

1661.  Executed  and  executory  contracts,  what. 

§  1635.  AH  contracts,  whether  public  or  private,  are  to  be 
hiterpreted  by  the  same  rules,  except  as  otherwise  provided  by 
Ihis  Code. 

§  1636.  A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the  time 
of  contracting,  so  far  as  the  same  is  ascertainable  and  lawful. 

67  Cal.  479. 

§  1637.  For  the  purpose  of  ascertaining  the  intention  of 
the  parties  to  a  contract,  if  otherwise  doubtful,  the  rules  girei 
m  this  chapter  are  to  be  applied. 

§  1638.  The  language  of  a  contract  is  to  ^rem  its  inter 
(iretation,  if  the  language  is  clear  and  explicit,  aad  does  not 
tiYolve  an  absurdity. 
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§  1639.  When  a  contract  is  reduced  to  writing,  the  inten- 
tion of  the  parties  is  to  be  ascertained  from  the  writing  alone, 
if  ix)88ible ;  subject,  however,  to  the  other  proYisions  of  this 
title. 

§  1640.  When,  through  fraud,  mistake,  or  accident,  a 
written  contract  fails  to  express  the  real  intention  of  the  par- 
ties, such  intention  is  to  be  regarded,  and  the  erroneous  parts 
of  the  writing  disregarded. 

§  1641.  The  whole  of  a  contract  is  to  be  taken  together, 
■o  as  to  give  effect  to  every  part,  if  reasonably  practicable, 
each  clause  helping  to  interpret  the  other. 

§  1642.  Several  contracts  relating  to  the  same  matters, 
between  the  same  parties,  and  made  as  parts  of  substantially 
one  transaction,  are  to  be  taken  together. 

§  1643.  A  contract  must  receive  such  an  interpretation  as 
will  make  it  lawful,  operative,  definite,  reasonable,  and  capa- 
ble of  being  carried  into  effect,  if  it  can  be  done  without  vio- 
lating the  intention  of  the  parties. 

§  1644.  The  words  ^sf  a  contract  are  to  be  understood  in 
their  ordiuiiry  and  popular  sense,  rather  than  according  to 
their  strict  legal  meaning ;  unless  used  by  the  parties  m  a 
technical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  whicli  case  the  latter  must  be  followed. 

67  Cal.  479. 

§  1645.  Technical  words  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  professioi  or  business  to  wliicb 
they  relate,  unless  cluarly  used  in  a  different  sense. 

57  Cal.  479. 

§  1646.  A  contract  is  to  be  interpreted  according  to  tlm 
law  and  usage  of  the' place  where  it  is  to  be  performed ;  or,  if 
tt  does  not  indicate  a  place  of  performance,  according  to  tlie 
law  and  usage  of  the  place  where  it  is  made. 

57  Oal.  479. 

§  1647.  A  contract  may  be  explained  by  reference  to  the 
tircumstances  under  which  it  was  made,  and  the  matter  t« 
«rhich  it  relates. 

§  1648.  However  broad  may  be  the  terms  of  a  contract,  it 
•xtends  only  to  those  things  concerning  which  it  app^'ars.  thai 
the  parties  mtended  to  contract. 
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§  1649.  If  the  terms  of  a  promise  are  in  any  respect  am- 
biguous or  uncertain,  it  must  be  interpreted  in  the  sense  in 
which  the  promisor  belieyed,  at  the  time  of  making  it,  that  tlM 
promisee  understood  it. 

Code  OiTil  Proc.  §  1864. 

§  1660.  Particular  clauses  of  a  contract  arc  subordinate 
to  its  general  intent. 

54  Cal.  370. 

§  1651.  Where  a  contract  is  partly  written  and  partly 
printed,  or  where  part  of  it  is  written  or  printed  under  the 
special  directions  of  the  parties,  and  with  a  special  view  to 
tlieir  intention,  and  the  remainder  is  copied  from  a  form  orig- 
inally prepared  without  special  reference  to  the  particular  par- 
ties and  the  particular  contract  in  question,  the  written  parts 
control  the  printed  parts,  and  the  parts  which  are  purdy  orig- 
inal control  those  wnich  are  copied  from  a  form.  And  if  the 
two  are  absolutely  repugnant,  the  latter  must  be  so  far  disre- 
garded. 

§  1652.  Repugnancy  in  a  contract  must  be  reconciled,  if 
possible,  by  such  an  interpretation  as  will  give  some  effect  to 
the  repugnant  clauses,  subordinate  to  the  general  intent  and 
purpose  of  the  whole  contract.  • 

§  1653.  Words  in  a  contract  which  are  wholly  inconsistent 
with  its  nature,  or  with  the  main  intention  of  the  parties,  are 
to  be  rejected. 

§  1664.  In  cases  of  uncertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncertainty  to 
exist.  The  promisor  is  presumed  to  be  such  party;  except  in 
a  contract  between  a  public  officer  or  body,  as  such,  and  a 
private  party,  in  which  it  is  presumed  thAt  all  uncertainty  was 
taused  by  the  private  party. 

§  1666.  Stipulations  which  are  necessary  to  make  a  con- 
tract reasonable,  or  conformable  to  usage,  are  implied,  in  re- 
spect to  matters  concerning  which  the  contract  manifests  n< 
contrary  intention. 

§  1666.  All  things  that  in  law  or  usage  are  considered  ai 
\icidental  to  a  contract,  or  as  necessary  to  carry  ii  into  eff«ti*t 
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■XA  implied  therefrom,  onleM  some  of  them  are  expready 
mentioned  therein,  when  all  other  things  of  the  sanie  class  are 
deemed  to  be  excluded. 

§  1657.  If  no  time  is  specified  for  the  performance  of  as 
act  required  to  be  performeu,  a  reasonable  time  is  allowed .  If 
the  act  is  in  its  nature  capable  of  being  done  instantly,  —  as, 
for  example,  if  it  consists  m  the  payment  of  money  only,  —  it 
must  be  performed  immediately  upon  the  thing  to  be  done  be- 
uig  exactly  ascertained. 

§  1658  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1669.  Where  all  the  parties  who  unite  in  a  promise  re- 
eeiye  some  benefit  from  the  consideration,  whether  past  oi 
present,  their  promise  is  presumed  to  be  joint  and  several. 

§  1660.  A  promise,  made  in  the  singular  number,  bat 
executed  by  several  persons,  is  presumed  to  be  joint  and  sev- 
eral. 

§  1661.  An  executed  contract  is  one,  the  object  of  whieh 
is  fully  performed.    All  others  are  executofj. 


TITLE  rV. 

UNLAAA^FUL  CONTRACTS. 

lHnOHl667.  What  ifl  unlawful. 

1668.  Certain  contracts  unlawful. 

1669.  Penalties  Toid.    (Repealed.) 

1670.  Contract  fixing  damages,  void 

1671.  Exception. 

1672.  Restraints  upon  legal  proceedings.    (Repealed.) 
i673.  Contract  in  restraint  of  trade,  void. 

1674.  Exception  fn  favor  of  sale  of  good  will. 

1675.  Exception  in  fayor  of  partnenthip  arrangements 

1676.  Contract  in  restraint  of  marriage,  void. 

§  1667.  That  is  not  lawfiU  which  is : 

1 .  Contrary  to  an  express  provision  of  law ; 

2.  Contrary  to  the  policy  of  express  law,  though  not 
•ressly  prohibited ;  or, 

3.  Otherwise  contrary  to  good  morals. 
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§  1668.  All  contracts  which  have  for  their  object,  directlj 
dr  indirectly,  to  exempt  any  one  from  responsibility  for  his 
own  fraud,  or  wilful  injury  to  the  person  or  property  of 
another,  or  violation  of  law,  whether  wilful  or  negligent,  are 
against  the  policy  of  the  law. 

§  1669  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1670.  Every  contract  by  which  the  amount  of  damage 
to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 
an  obligation,  is  determined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  in  the  next  section. 

§  1671.  The  parties  to  a  contract  may  agree  therein  upon 
an  amount  which  shall  be  presumed  to  be  the  amount  of  dam- 
age sustained  by  a  breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage. 

§  1672  of  said  Code  is  repealed.     [In  effect  July  1,  1874] 

§  1673.  Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  busint'ss  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is  to 
that  extent  void. 

§  1674.  One  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  bus- 
iness within  a  specified  county,  city,  or  a  part  thereof,  so  long 
as  the  buyer,  or  an^  person  deriving  title  to  the  goi'd  will  from 
him,  carries  on  a  like  business  therein. 

§  1675.  Partners  may,  upon  or  in  anticipation  of  a  disso* 
lution  of  the  partnership,  agree  that  none  of  them  will  carry 
on  a  similar  business  within  the  same  city  or  town  where  th« 
oartnership  business  has  been  transacted,  or  within  a  specified 
part  thereof. 

§  1676.  Every  contract  in  restraint  of  the  marriage  o 
%ny  person,  other  than  a  minor,  is  void. 
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TITLE  V. 

EXTINCTION  OF  CONTRACTS. 

CftATTER  I.  Contracts,  how  sxTiNGuigHEDf  §  1682. 
II.  Rescission,  §§  1688-1691. 
ni.  Alteration  and  Cancellation,  §§  1697-170L 


CHAPTER  L 

CONTRACTS,  HOW   EXTINQUISHBD. 

SiOTlON  1682.  Contract,  how  extinguished. 

§  1682.  A  contract  may  be  extinguished  in  like  mannei 
•rith  any  otiier  obligation,  and  also  in  the  manner  prescribed 
by  this  title. 


CHAPTER  IL 
RESCISSION. 

BiOTiON  1688.  Rofirigflion  extinguishes  contract. 

1689.  When  party  may  rescind. 

1690.  When  ptipulatinns  against  right  to  rescinil  'lo  not  defeat  it. 
1G91.  Rescission,  how  eifected. 

§  1688.  A  contract  is  extinguished  by  its  rescission. 

§  1689.  A  party  to  a  contract  may  rescind  the  same  in  tb« 
following  cases  only  : 

1.  If  the  consent  of  the  i)arty  rescinding,  or  of  any  party 
jointly  contracting  witli  liini,  was  given  by  mistake,  or  ob- 
tained through  duress,  menace)  fraud,  or  undue  influence,  ex* 
wcised  by  or  with  the  connivance  of  the  party  as  to  whom  he 
rescinds,  or  of  any  other  party  to  the  contract  jointly  inter- 
ested with  such  party ; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds 
^e  consideration  for  his  obligation  fails,  in  whole  or  in  part , 

3.  If  such  consideration  becomes  entirely  ^oid  from  an/ 
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4.  If  such  consideration,  before  it  is  rendered  to  him,  fails 
In  a  material  respect,  from  any  cause  ;  or, 

5.  By  consent  of  all  the  other  parties. 
58  Cal.  235. 

§  1690.  A  stipulation  that  errors  of  description  shall  not 
avoid  a  contract,  or  shall  be  the  subject  of  compensation,  or 
both,  does  not  take  away  the  right  of  rescission  for  fraud,  nor 
for  mistake,  where  such  mistake  is  in  a  matter  essential  to  the 
inducement  of  the  contract,  and  is  not  capable  of  exact  and 
entire  compensation. 

§  1691.  Rescission,  when  not  effected  by  consent,  can  be 
accomplished  only  by  the  use,  on  the  part  of  the  party  rescind- 
ing, of  reasonable  diligence  to  comply  with  the  following 
mles : 

1.  He  must  rescind  promptly,  upon  discovering  the  facts 
which  entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 
undue  influence,  or  disability,  and  is  aware  of  his  right  to  re- 
scind ;  and, 

2.  He  must  restore  to  the  other  party  everything  of  value 
which  he  has  received  from  him  under  the  contract ;  or  must 
offer  to  restore  the  same,  upon  condition  that  such  paity  shall 
do  likewise,  unless  the  latter  is  unable  or  positively  refuses  to 
do  so. 

54  Cal.  190  ;  55  Cal.  459 ;  58  Cal.  235, 364,  608. 


CHAPTER  ni. 

ALTERATION   AND  OANOELLATION. 

Sbotion  1697.  Alteration  of  verbal  contract. 

1698.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  cancellation,  &c. 

1700.  Extinction  by  unauthorized  alteration. 

1701.  Alteration  of  duplicate,  not  to  prejudice. 

§  1697.  A  contract  not  in  writing  may  be  altered  in  any 
respect  by  consent  of  the  parties,  in  writing,  without  a  new 
consideration,  and  is  extinguished  thereby  to  the  extent  of  tbi 
new  alteration.     [In  effect  July  1,  1874.] 

§  1698*  A  contract  in  writing  may  be  altered  by  a  con 
(net  in  writing,  or  by  an  executed  oral  agreement,  and  noi 
otherwise.     [In  effect  July  1,  1874.] 
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§  1699.  The  destrnction  or  cancellation  of  a  written  con- 
tract,  or  of  the  signature  of  the  parties  liable  thereon,  with 
intent  to  extinguish  the  obligation  thereof,  extinguishes  it  as 
to  all  the  parties  consenting  to  the  act. 

§  1700.  The  intentional  destruction,  cancellation,  or  mate- 
rial alteration  of  a  written  contract,  by  a  party  entitled  to 
Rny  benefit  under  it,  or  with  his  consent,  extinguishes  all  the 
executory  obligations  of  the  contract  in  his  favor,  against  par- 
ties who  do  not  consent  to  the  act. 

§  1701.  Where  a  contract  is  executed  in  duplicate,  an  al- 
leratiou  or  destruction  of  one  copy,  while  the  other  exists,  ii 
■ol  vithiu  the  provisions  of  the  last  secdoB. 


PAET  III. 


OBLIGATIONS  IMPOSED  BY  LAW. 

BwmoN  1708.  Abstinence  from  injuiy. 

1709.  Fraudulent  deceit 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  Ske. 

1712.  Restoration  of  thing  wrongfully  ftcqjKred. 

1713.  ^Vhen  demand  necessary. 

1714.  Responsibility  for  wilful  acts,  neglifenoe,  Am 

1715.  Other  obligations 

§  1708.  Evert  person  is  bonnd,  without  contract,  to  ab 
stain  from  injuring  the  i^erson  or  property  of  another,  or  in- 
fringing  upon  any  of  his  rights. 

As  to  what  injuries  are  criminal,  see  Penal  Code,  §§  846-d49 

§  1709.  One  who  wilfully  deceives  another  with  intent  to 
induce  hira  to  alter  his  position  to  his  injury  or  risk,  is  liable 
for  any  damage  which  he  thereby  suffers. 

§  1710.  A  deceit,  within  the  meaning  of  the  last  motion^ 
is  either : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true ; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one 
who  has  no  reasonable  ground  for  believing  it  to  be  true ; 

3.  The  suppression  of  a  ^t,  by  one  who  is  bound  to  dis- 
close it,  or  who  gives  information  of  other  facts  which  are 
likely  f  o  mislead  for  want  of  communication  of  that  facjt ;  or, 

4.  A  promise,  made  without  any  intention  of  performing  it. 

§  1711.  One  who  practises  a  deceit  with  intent  to  defraud 
the  public,  or  a  particular  class  of  persons,  is  deemed  to  havi 
intended  to  defraud  ever^  individnsd  in  that  claas,  who  ig  ac^ 
oally  misled  by  the  deceiL 
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§  1712.  One  who  obtains  a  thing  withont  the  consent  of  its 
owner,  or  by  a  consent  afterwards  rescinded,  or  by  an  unlaw- 
ful exaction  which  the  owner  could  not  at  the  time  prudently 
refuse,  must  restore  it  to  the  person  from  whom  it  was  thus 
obtained,  unless  he  has  acquired  a  title  thereto  superior  to  that 
of  such  other  person,  or  unless  the  trani>action  was  corrupt 
and  unlawful  on  both  sides. 

§  1713.  The  restoration  required  by  the  last  section  must 
be  made  without  demand,  except  where  a  thing  is  obtained 
by  mutual  mistake,  in  which  case  the  party  obtaining  the 
thing  is  not  bound  to  return  it  until  he  has  notice  of  the  mi»< 
take. 

§  1714.  Every  one  is  responsible,  not  only  for  the  result 
of  his  wilful  acts,  but  also  for  an  injury  occasioned  to  another 
by  his  want  of  ordinary  care  or  skill  in  the  management  of 
his  property  or  person,  except  so  far  as  the  latter  has,  wilfully 
or  by  want  of  ordinary  care,  brought  the  injury  upon  himself. 
The  extent  of  liability  in  such  cases  is  defined  by  the  Title  on 
Compensatory  Relief 

Penal  Code,  §§  346-319. 

§  1716.  Other  obligationa  are  prescribed  by 
%nd  II.  of  this  Code 


PART  lY. 

OBLIGATIONS  ARISING  FROM  PARTICULAH 

TRANSACTIONS. 

TiTLB  I.  Sale,  §§  1721-1798. 

II.  EXOHANGB,  §§  1804-1807. 
ni.  Deposit,  §§  1813-1878. 
IV.  Loan,  §§  1884-1920. 
V.  Hiring,  §§  1925-1959. 
VI.  Service,  §§  1965-2079. 
VII.  Carriage,  §§  2085-2209. 
VnL  Trust,  §§  2215-2289. 
IX.  Agency,  §§  2295-2389. 
X.  Partnership,  §§  2395-252a 
XI.  Ifsubance,  §§  2527-2766. 
XIL  Indemnity,  §§  2772-2781. 
Xin.  Guaranty,  §§  2787-2866. 
XIV.  Lien,  §§  2872-3080. 
XV.  Negotiable  Instruments,  §§  3086-3S62. 
XVL  General  Proyi  sighs,  §  3268. 


TITLE   L 

SALE. 

Chaftbr  I.  General  Provisions,  §§  1721-1741. 

II.  Rights  and  Obligations  of  the  Seller,  §§  1741 

1778. 
III.  Rights  and  Obligations  of  the  Buyer,  $$  1784 

1786. 
lY.  Sale  by  Auotion,  §§  1792-1798. 
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CHAPTER  I. 

GENERAL  PROVISIONS. 

Amou  I.  Sau,  §§  1721-1722. 

II.  AeuKMXNTS  vo£  Saus,  Sf  1726-1784. 
in.  Vo&M  or  THC  COMTKAor,  §§  1789-1741. 

ARTICLE  L 

8ALB. 

SionoH  1721.  Sale,  what. 

1722.  Subject  of  nla. 

§  1721.  Sale  is  a  contract  by  which,  for  a  pecuniary  con 
rideration,  called  a  price,  one  transfers  to  another  an  interest 
in  property. 

§  1722.  The  subject  of  sale  must  be  property,  the  title  to 
which  can  be  immediately  transferred  from  the  seller  to  the 
buyer. 

ARTICLE  n. 

A0BEEMEKT8  FOR  BALE. 

SionoHl726.  Agreement  for  iale. 

1727.  Agreement  to  sell. 

1728.  Agreement  to  buy. 

1729.  Agreement  to  sell  and  buy 

1790.  What  may  be  the  subject  of  the  contract. 

1781.  Agreement  to  sell  real  property. 

1782.  Form  of  grant  required  by  such  contract.    (Repealed.) 
1788.  Usual  conmion  law  coTcnants  required  by  such  contraota, 

when. 
1784.  Form  of  such  covenants. 

§  1726.  An  agreement  for  sale  is  either : 

1.  An  agreement  to  sell ; 

*    An  agreement  to  buy ;  or, 

&.  A  mutual  agreement  to  sell  and  buy. 

§  1727.  An  agreement  to  sell  is  a  contract  by  which  on« 
Nigages,  for  a  price,  to  transfer  to  another  the  title  to  a  oer 
«mthi^g. 

17 
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§  1728.  An  agreement  to  buy  is  a  contract  by  wbich  onu 
engages  to  accept  from  another,  and  pay  a  price  for  the  title 
to  a  certain  thing. 

§  1729.  An  agreement  to  sell  and  buy  is  a  contract  by 
which  one  engages  to  transfer  the  title  to  a  certain  thing  to 
another,  who  engages  to  accept  the  same  from  him  and  to  pay 
a  price  therefor. 

§  1730.  Any  property  which,  if  in  existence,  might  be  the 
subject  of  sale,  may  be  tne  subject  of  an  agreement  for  sale^ 
whether  in  existence  or  not. 

§  1731.  An  agreement  to  sell  real  property  binds  the 
seller  to  execute  a  conveyance  in  form  sufficient  to  pass  the 
title  to  the  property.     [In  effect  July  1,  1874.] 

§  1732  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1733.  An  agreement  on  the  part  of  a  seller  of  real 
property  to  give  the  usual  covenants,  binds  him  to  insert  in 
the  grant  covenants  of  "seizin,"  "quiet  enjoyment,"  "fur- 
ther assurance,"  "  general  warranty,"  and  "  against  incum- 
brances." 

§  1734.  The  covenants  mentioned  in  the  last  section  must 
be  in  substance  as  follows :  "  The  i)arty  of  the  first  part  cov- 
3nants  with  the  party  of  the  second  part,  that  the  former  is 
now  seized  in  fee  simple  of  the  property  granted ;  thtit  the 
latter  shall  enjoy  the  same  without  any  lawful  disturbance ; 
that  the  same  is  free  from  all  incumbrances ;  that  the  party 
of  the  tirst  part,  and  all  persons  acquiring  any  interest  in  the 
same  through  or  for  him,  will,  on  demand,  execute  and  de< 
liver  to  the  party  of  the  second  part,  at  the  expense  of  the 
Utter,  any  further  assurance  of  the  same  that  may  be  reason- 
ably required ;  and  that  the  party  of  the  first  part  \vill  war 
rant  to  the  party  of  the  second  part  all  the  said  property 
Rgainst  every  person  lawfully  claiming  the  same." 
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ARTICLE  HI. 

FORM  OF  THE   CONTBAOT. 

Bionoii  1789  Contraet  for  iale  of  penonal  property. 

1740.  Oontmct  to  manufactuxe. 

1741.  Contract  for  sale  of  real  pxoptrtjr. 

§  1739.  No  sale  of  personal  property,  or  agreement  to 
ouy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more,  is 
valid,  unless : 

1.  The  agreement  or  some  note  or  memorandum  thereof  be 
in  writing,  and  subscribed  by  the  party  to  be  charged,  or  by 
his  agent ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or 
when  it  consists  of  a  thing  in  action,  part  of  the  evidences 
thereof,  or  some  of  them ;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 
[In  effect  July  1,  1874.] 

Code  Civ.  Proc.  §§  1971-1974 

§  1740.  An  agreement  to  manufacture  a  thing,  from  ma- 
terials fiirnished  by  the  manufiicturer,  or  by  another  person,  is 
not  within  the  provisions  of  the  last  section. 

§  1741.  No  agreement  for  the  sale  of  real  property,  or  of 
an  interest  therein,  is  valid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  be  in  writing,  and  subscribed  by  tho 
party  to  be  charged,  or  his  agent,  thereunto  authorized,  in 
writing ;  but  this  does  not  abridge  the  power  of  any  court  to 
compel  the  specific  peiformance  of  any  agreement  for  the  sale 
of  real  property  in  case  of  pai*t  perfoi*mance  thereof.  [In  effect 
July  1,  1874.] 
Code  Civ.  Proc.  §§  1971-1974. 


CHAPTER  n. 
BIGHTS  AND  OBLIGATIONS  OF  THE  SELLER. 

ABTICLI  I.  RfOHTS  AND  Ddtiks  bbvobb  Dbivut,  }§  1748-1749 
II.  DEUVERT,§§175a-1768. 
Ill    Warkamty;  §§  1763-1778 
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ARTICLE  I. 

BIGHTS  AND   DUTIES   BEFORE  DBLIYBBT. 

SionoN  1748.  Wlien  seller  must  act  m  depositaiy. 
1749.  When  Beiler  may  resell. 

§  1748.  After  personal  property  has  been  sold,  and  until 
Ihe  delivery  is  completed,  the  seller  has  the  rights  and  obliga- 
tions of  a  depositary  for  hire,  except  that  he  must  keep  the 
property,  without  charge,  until  the  buyer  has  had  a  reasonable 
opportunity  to  remove  it. 

§  1749.  If  a  buyer  of  personal  property  does  not  pay  for 
it  according  to  contract,  and  it  remains  in  the  possession  of 
the  seller  after  pajrmcnt  is  due,  the  seller  may  rescind  the  sale 
or  may  enforce  his  lien  for  the  price,  in  the  manner  prescribed 
by  the  Title  on  Liens. 

58  Cal.  431. 

ARTICLE  n. 

DBLIYBBT. 

Skction  1763.  Delivery  on  demand. 

1754.  Delivery,  where  made. 

1755.  Expense  of  transportatioh. 

1756.  Notice  of  election  as  to  deliveiy. 

1757.  Buyer's  directions  as  to  manner  of  sending  thing  ■old. 
1768.  Delivery  to  be  within  reasonable  hours. 

§  1763.  One  who  sells  personal  property,  whether  it  was 
in  his  possession  at  the  time  of  sale  or  not,  must  put  it  into 
a  condition  fit  for  delivery,  and  deliver  it  to  the  buyer  within 
a  reasonable  time  after  demand,  unless  he  has  a  lien  thereon. 

§  1764.  Personal  property  sold  is  deliverable  at  the  place 
where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or  if 
it  is  not  then  in  existence,  it  is  deliverable  at  the  place  where 
it  is  produced. 

§  1766.  One  who  sells  personal  property  must  bring  it  to 
i\is  own  door,  or  other  convenient  place,  for  its  acceptance  hj 
Uie  bnyer,  but  further  transportation  in  at  the  risk  and  expend 
>f  the  buyer. 

{  1766.  When  either  party  to  a  contract  of  sale  has  ti| 
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option  as  to  the  time,  place,  or  manner  of  delivery,  he  mnst 
l^ive  the  other  party  reasonable  notice  of  his  choice ;  and  if  he 
does  not  give  such  notice  within  a  reasonable  time,  his  right 
of  option  18  waived. 

§  1767.  If  a  seller  agrees  to  send  the  thing  sold  to  the 
buyer,  he  must  follow  the  directions  of  the  latter  as  to  the  man- 
ner of  sending,  or  it  will  be  at  his  own  risk  during  its  trans- 
portation. If  he  follows  such  directions,  or  if,  in  the  absence 
of  special  directions,  he  uses  ordinary  care  in  forwarding  the 
thing,  it  is  at  the  risk  of  the  buyer. 

§  1768.  The  delivery  of  a  thing  sold  can  be  offered  or  d» 
manded  only  within  reasonable  hours  of  the  day. 


ARTICLE  in. 

WARBANTT. 

tionoir  1768.  Wammtj,  what. 

1764.  No  implied  wamnty  in  mere  contract  of  sale. 

1765.  Warranty  of  title  to  personal  property. 

1766.  Warranty  on  sale  by  sample. 

1767.  When  seller  knows  that  buyer  relies  on  his  stateniMili 

&c. 

1768.  Merchandise  not  in  existence. 

1769.  Blanufucturer's  warranty  against  latent  defects. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  be  examined  by  buyer. 

1772.  Trade-marks. 

1773.  Other  marks. 

1774.  Warranty  on  sale  of  written  instrument. 

1775.  Warranty  of  provisions  for  domestic  use. 

1776.  Warranty  on  sale  of  good  will. 

1777.  Warranty  upon  judicial  sale. 

1778.  Effect  of  general  warranty. 

§  1763.  A  warranty  is  an  engagement  by  which  a  seller 
assures  to  a  buyer  the  existence  of  some  fact  affecting  the 
transaction,  whether  past,  present,  or  future. 

§  1 764.  Except  as  prescribed  by  this  article,  a  mere  con- 
tract of  sale  or  agreement  to  seU  does  not  imply  a  warranty. 

§  1766.  One  who  sells  or  agrees  to  sell  personal  property 
IS  his  own,  thereby  warrants  that  he  has  a  good  and  unincnm 
tered  title  thereto. 


§§  1766-1774  SALE.  258 

§  1766.  One  who  sells  or  agrees  to  sell  goods  by  sample, 
Ihereb/  warrants  the  bulk  to  be  equal  to  the  sample. 

§  1767.  One  who  sells  or  agrees  to  sell  personal  property, 
knowing  that  the  buyer  relies  upon  his  advice  or  judgment, 
thereby  warrants  to  the  buyer  that  neither  the  seller,  nor  any 
agent  employed  by  him  in  the  transaction,  knows  the  existence 
of  any  fact  concerning  the  thing  sold  which  would  to  hia 
knowledge  destroy  the  buyer's  inducement  to  buy. 

§  1768.  One  who  agrees  to  sell  merchandise  not  then  in 
existence,  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production  contemplated  by  the  par- 
ties, and  as  nearly  so,  at  the  place  of  delivery,  as  can  be  se- 
cured by  reasonable  care. 

§  1769.  One  who  sells  or  agrees  to  sell  an  article  of  his 
own  manufacture,  thereby  warrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  pro- 
cess of  manufacture,  and  also  that  neither  he  nor  his  agent  in 
such  manufacture  has  knowingly  used  improper  materials 
therein. 

§  1770.  One  who  manufactures  an  article  under  an  order 
for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reason 
ably  fit  for  that  purpose. 

§  1771.  One  who  sells  or  agrees  to  sell  merchandise  inac- 
cessible to  the  examination  of  the  buyer,  thereby  warrants 
that  it  is  sound  and  merchantable. 

§  1772.  One  who  sells  or  agrees  to  sell  any  article  to 
which  there  is  affixed  or  attached  a  trade-mark,  thereby  war- 
rants that  mark  to  be  genuine  and  lawfully  used. 

Penal  Code,  §  851. 

§  1773.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  affixed  or  attached  a  statement  or  mark  to  express  th« 
quantity  or  quality  thereof,  or  the  place  where  it  was,  in  whole 
'JT  in  part,  produced,  manufactured,  or  prepared,  thereby  war 
•ants  the  truth  thereof. 

I\>1.  Code,  §  8199. 

%  1774.  One  who  sells  or  agrees  to  sell  an  instrumenc  py» 
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porting  to  bind  anj  one  to  the  performance  of  an  act,  thereby 
warrants  that  he  has  no  knowledge  of  anj  facts  which  tend  to 
prove  it  worthless,  such  as  the  insolvency  of  any  of  the  parties 
thereto,  where  that  is  material,  the  extinction  of  its  oblig» 
tions,  or  its  invalidity  for  any  canse.    [In  effect  July  1,  1874.] 

§  1776.  One  who  makes  a  business  of  selling  provisions 
for  domestic  use  warrants  by  a  sale  thereof,  to  one  who  buys 
for  actual  consumption,  that  they  are  sound  and  wholesome. 

i  1776*  One  who  sells  the  good  will  of  a  business,  thereby 
warrants  that  he  will  not  endeavor  to  draw  off  any  of  the  cus- 
tomers. 

§  1777.  Upon  a  judicial  sale,  the  only  warranty  implied 
is  that  the  seller  does  not  know  that  the  sale  will  not  pass  a 
good  title  to  the  property. 

§  1778.  A  general  warranty  does  not  extend  to  defects  in- 
consistent therewith  of  which  the  buyer  was  then  aware,  or 
which  were  then  easily  discernible  by  mm  without  the  exercise 
of  peculiar  skill ;  but  it  extends  to  all  other  defects. 


CHAPTER  m. 

BIGHTS  AND  OBLIGATIONS  OF  THE  BUYBB. 

Skotioh  1784.  Price,  when  to  be  paid. 

1785.  Right  to  inspect  goods. 

1786.  Bights  in  case  of  breach  of  warranty. 

§  1 784.  A  buyer  must  pay  the  price  of  the  thing  sold  on 
its  delivery,  and  must  take  it  away  within  a  reasonable  time 
after  the  seller  offers  to  deliver  it. 

§  1785.  On  an  agreement  for  sale,  with  warranty,  the 
ouyer  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable 
time,  before  accepting  it ;  and  may  rescind  the  contract  if  the 
seller  refuses  to  permit  him  to  do  so. 

§  1786.  The  breach  of  a  warranty  entitles  the  buyer  to 
rescind  an  agreement  for  sale,  but  not  an  executed  sale,  unless 
the  warranty  was  intended  by  the  parties  to  operat3  as  a  con 
lilion. 


§S  1782-1788  BALM.  M 

CHAPTER  IV. 
SALE  BY  AUCTION. 

Slonoirl792.  Sale  by  auctioii,  what. 
1798.  Sale,  when  complete. 
1794.  Withdrawal  of  bid. 
1796.  Sale  under  written  conditionfl. 

1796.  Bights  of  buyer  upon  sale  without  leserre 

1797.  By  bidding. 

1798.  Auctioneer's  memonmdum  of  sale. 

§  1792.  A  sale  by  auction  is  a  sale  by  public  outcry  to  tht 
highest  bidder  on  the  spot. 

§  1798.  A  sale  by  auction  is  complete  when  the  auction- 
eer publicly  announces,  by  the  fall  of  his  hammer,  or  in  any 
other  customary  manner,  that  the  thing  is  sold. 

§  1794.  Until  the  announcement  mentioned  in  the  last 
section  has  been  made,  any  bidder  may^  withdraw  his  bid,  if  he 
does  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 
notice  of  the  auctioneer. 

§  1796.  When  a  sale  by  auction  is  made  upon  written  oi 
printed  conditions,  such  conditions  cannot  be  modified  by  any 
oral  dedaration  of  the  auctioneer,  except  so  far  as  they  are  for 
his  own  benefit. 

§  1796.  If,  at  a  sale  by  auction,  the  auctioneer,  having 
authority  to  do  so,  publicly  announces  that  the^  sale  will  \^ 
without  reserve,  or  makes  any  announcement  equivalent  there* 
to,  the  highest  bidder  in  good  faith  has  an  absolute  right  to 
the  completion  of  the  sale  to  him ;  and,  upon  such  a  sale,  bida 
by  the  seller,  or  any  agent  for  him,  are  void. 

§  1797.  The  employment  by  a  seller  of  any  person  to  bid 
at  a  sale  by  auction,  without  the  knowledge  of  the  buyer,  with- 
out an  intention  on  the  part  of  such  bidder  to  buy,  and  on  tht 
part  of  the  seller  to  enforce  his  bid,  is  a  fraud  upon  the  buyer 
which  entitles  him  to  rescind  his  purchase. 

§  1798.  When  propjerty  is  sold  by  auction,  an  entry  mad« 
ky  the  auctioneer,  in  his  sale-book,  at  the  time  of  the  sale 
^Mscifying  the  name  of  the  person  for  whom  he  sells,  the  thhtg 
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aold,  the  price,  the  terms  of  sale,  and  the  name  of  the  bcyer, 
binds  both  the  parties  in  the  same  manner  as  if  made  Vt 
themselves.    [In  efiect  July  1,  1874.] 


TITLE   11. 
EXCHANGE. 


toonOM  1801.  Exchange,  what. 
1806.  Form  of  contract. 

1806.  Parties  have  rights  and  obligatlonB  of  seUers  and  biij»n 

1807.  Warranty  of  money. 

§  1 804.  Exchange  is  a  contract  by  which  the  parties  mat 
ually  give,  or  a^ree  to  give,  one  thing  for  another,  neither 
thing,  or  both  things,  being  money  only. 

§  1806.  The  provisions  of  section  1739  apply  to  all  ex- 
changes in  which  the  value  of  the  thing  to  be  given  by  either 
party  is  two  hundred  dollars  or  more. 

§  1806.  The  provisions  of  the  Title  on  Sale  apply  to  ex- 
changes. Each  party  has  the  rights  and  obligations  of  a  seller 
as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that  which 
he  takes. 

§  1807.  On  an  exchange  of  money,  each  party  thcrebj 
warrants  the  genuineness  of  the  money  given  by  him. 


TITLE  ni 
DEPOSIT. 


I.  Deposit  in  General,  §§  1813-18S7. 
n.  Deposit  for  Keeping,  §§  1833-187S. 
lU.  Deposit  for  Exchange,  §  1878. 
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CHAPTER  I. 
DEPOSIT  IN  GENBBAIj. 

Mneu  I.  Katuu  aitd  Cuxnoir  or  Dkposit,  $§  1818-1818 
n  Obu«aiioks  op  ths  Dkpositabt,  §§  1822-18S7. 

ARTICLE   I. 

NATURE  AND  CREATION   OF   DEPOSIT. 

SionoN  1818.  Depogit,  kinds  of. 

1814.  Voluntary  deposit,  how  made. 

1815.  Inyoluntary  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping,  wliat. 
1818   Deposit  for  exchange,  what 

§  1813.  A  deposit  may  be  voluntary  or  inTolanwarj;  and 
for  safe  keeping  or  for  exchange. 

§  1814.  A  Toluntarj  deposit  is  made  by  one  giving  to 
another,  with  his  consent,  the  possession  of  personal  property 
to  keep  for  the  benefit  of  the  former,  or  of  a  third  party. 
The  person  giving  is  called  the  depositor,  and  the  person  re- 
ceiving the  depositary. 

§  1816.  An  involuntary  deposit  is  made  : 

1.  By  the  accidental  leavmg  or  placing  of  personal  property 
in  the  possession  of  any  person,  without  negligence  on  the 
part  of  its  owner ;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot, 
or  like  extraordinary  emergencies,  by  the  owner  of  personal 
property  committing  it,  out  of  necessity,  to  the  care  of  any 
person. 

§  1816.  The  person  with  whom  a  thing  is  deposited  in 
the  manner  described  in  the  last  section  is  bound  to  taki 
tharge  of  it,  if  able  to  do  so. 

§  1817.  A  deposit  for  keeping  is  one  in  which  the  depo6i> 
tary  is  bound  to  return  the  identical  thing  deposited. 

§  1818.  A  deposit  for  exchange  is  one  in  which  the  d» 
poBitaiy  is  onlj^  bound  to  return  a  uiing  corresponding  in  kind 
to  that  which  is  deposited. 


M  OBFOBiT.  §§  1822-1827 

ABTICLE  U. 

OBLIGATIONS  OF  THS   DBP08ITABT. 

flwnoN  1822.  Depositary  muBt  delirer  on  demand. 

1828.  No  obligation  to  delirer  without  demand 
.    1824.  Place  of  delirery. 

1825.  Notice  to  owner  of  adreue  claim. 

1826.  Notice  to  owner  of  thing  wrongfully  detained. 

1827.  Delirery  of  thing  owned  jointly,  &e. 

§  1822.  A  depoeitaiy  must  deliver  the  thing  to  the  person 
for  whose  benefit  it  was  deposited,  on  demand,  whether  the 
deposit  was  made  for  a  specified  time  or  not,  unless  he  has  a 
lien  upon  the  thing  deposited,  or  has  been  forbidden  or  pre- 
vented from  doing  so  oy  the  real  owner  thereof,  or  by  the 
Bct  of  the  law,  and  has  given  the  notice  required  by  section 
1825. 

§  1823.  A  depositary  is  not  bound  to  deliver  a  thing  de- 
posited without  demand,  even  where  the  deposit  is  made  for  a 
specified  time. 

§  1824.  A  depositary  must  deliver  the  thing  deposited 
at  his  residence  or  place  of  business,  as  may  be  most  conven- 
ient for  bin. 

§  1826.  A  depositary  must  give  prompt  notice  to  the  per- 
son for  whose  benefit  the  deposit  was  made,  of  any  proceed- 
ings taken  adversely  to  his  mterest  in  the  thing  deposited, 
which  may  tend  to  excuse  the  depositary  from  delivering  the 
thing  to  him. 

§  1826.  A  depositary,  who  belieyes  that  a  thing  deposited 
with  him  is  wrongfully  detained  from  its  true  owner,  may 
give  him  notice  of  the  deposit ;  and  if  within  a  reasonable 
time  afterwards  he  does  not  claim  it,  and  sufficiently  establish 
his  right  thereto,  and  indemnify  the  depositary  against  the 
claim  of  the  depositor,  the  depositary  is  exonerated  from  lia- 
bility to  the  person  to  whom  he  gave  the  notice,  upon  return- 
ing the  thing  to  the  depositor,  or  assuming,  in  good  faith,  a 
new  obligation  changing  his  position  in  respect  to  the  thing, 
\o  his  prejudice. 

S  1827.  If  a  thing  deposited  is  owned  jointly  or  in  oob 
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mon  by  persoiifi  who  cannot  agree  upon  the  manner  of  ito 
deliyerj,  the  depositary  may  deliver  to  each  his  proper  share 
tlwreo^  if  it  can  be  done  without  injury  to  the  thini^. 


CHAPTER   XL 

DEPOSIT  FOR  KEEPING. 

Amcul.  GxRXRAL  PBoyi8ioH8,§§  1888-1840. 
II.  GsATUiTous  Dkposit,  §§  1844-1847. 
ni.  Storaob,  §§  1851-1865. 
IV.  INNKUPKBS,  §§  1869^1868. 

V.  FlKDINO,  §§  18(S4r-1872. 

ARTICLE  I. 

OBNERAL  PROVISIONB. 

taonoM  1888.  Depositor  must  indemnify  depositary 

1894.  Obligation  of  depositary  of  animals. 

1885.  Obligations  as  to  use  of  thine  deposited. 

1886  Liability  for  damage  arising  from  wrongfo.  um 

1887.  Sale  of  thing  in  danger  of  perishing. 

1838.  Injury  to,  or  loss  of  thing  deposited. 

1889.  Service  rendered  by  depositary. 

1840.  Extent  of  his  liability  for  n^ligence. 

§  1883.  A  depositor  must  indemnify  the  depositary  : 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  of 
the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about  the 
thing,  other  than  such  as  are  involved  in  the  nature  of  the 
undertaking. 

§  1834.  A  depositary  of  living  animals  must  provide  them 
with  suitable  food  and  shelter,  and  treat  them  kindly. 

§  1836.  A  depositary  may  not  use  the  thing  deposited,  oi 
permit  it  to  be  used,  for  any  purpose,  without  the  consent  of 
the  depositor.  He  may  not,  if  it  is  purposely  fastened  by  the 
depositor,  open  it  without  the  consent  of  the  latter,  except  in 
ease  of  necessity. 

1 1886.  A  depositary  is  liable  for  any  damage  happening 
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to  the  thing  deposited,  during  his  wrongful  use  thereof,  un- 
less such  damage  must  inevitiu>l/  have  happened  though  the 
property  had  not  been  thus  used. 

§  1837.  If  a  thing  deposited  is  in  actual  danger  of  perish- 
ing before  instructions  can  be  obtained  from  the  depositor, 
the  depositary  may  sell  it  for  the  best  price  obtainable,  and  re- 
tain the  proceeds  as  a  deposit,  giving  immediate  notice  of  his 
proceedings  to  the  depositor. 

§  1838.  If  a  thing  is  lost  or  injured  during  its  deposit, 
and  the  depositary  refuses  to  inform  the  depositor  of  the  cir- 
cumstances under  which  the  loss  or  injury  occurred,  so  far  as 
he  has  information  concerning  them,  or  wilfully  misrepresents 
the  circamstances  to  him,  the  depositary  is  presumed  to  have 
wilfully,  or  by  gross  negligence,  permitted  the  loss  or  injury 
to  occur. 

63  Cal.  796. 

§  1839.  So  far  as  any  service  is  rendered  by  a  depositary, 
or  required  from  him,  his  duties  and  liabilities  are  prescribed 
by  the  Title  on  Employment  and  Service. 

§  1840.  The  liability  of  a  depositary  for  negligence  can- 
not exceed  the  amount  which  he  is  infoiined  by  the  depositor, 
or  has  reason  to  suppose,  the  thing  deposited  to  be  worth.  [In 
effect  July  1, 1874.] 

ARTICLE   11. 

OBATUITOU8  DBPOSIT. 

BMmOM  1844.  Oratuitous  deposit,  what. 

1845.  Nature  of  involuiitary  deposit. 

1846.  Degree  of  care  required  of  gi»tuitous  depositary. 

1847.  His  duties  cease,  when. 

§  1844.  Gratuitous  deposit  is  a  deposit  for  which  the  de- 
positary receives  no  consideration  beyond  the  mere  possession 
of  the  thing  deposited. 

§  1845.  An  involuntary  deposit  is  gratuitous,  the  deposi- 
tary being  entitled  to  no  reward. 

§  1846.  A  gratuitous  depositary  must  use,  at  least,  sllgbt 
tare  for  the  preservation  of  the  thing  deposited. 


S§  1847-1855  DEPOSIT.  2M 

§  1847.  The  duties  of  a  grataitous  depositary  cease : 

1.  Upon  his  restoring  the  thing  dei)Osited  to  its  owner;  or, 

2.  U])on  his  giving  reasonable  notice  to  the  owner  to  remove 
it,  and  the  owner  failing  to  do  so  within  a  reasonable  time. 
But  an  involuntary  depositary,  under  subdivision  2  of  section 
1815,  cannot  give  such  notice  until  the  emergency  which  gave 
rifle  to  the  deposit  is  past. 


ARTICLE  III. 

ST0IL4.0E. 

Bionoifl861.  Deposit  for  hire. 

1S62.  Degree  of  care  reqtured  of  depositary  for  hire. 

1853.  Kato  of  compensation  for  fraction  of  a  week,  &o 

1854.  Termination  of  deposit. 

1855.  Same. 

§  1851.  A  deposit  not  gratuitous  is  called  storage.  The 
depositary  in  such  case  is  called  a  depositary  for  hire. 

§  1852.  A  dep^itary  for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  deposited. 
66  Oal.  485. 

§  1853.  In  the  absence  of  a  different  agreement  or  usage, 
a  depositary  for  hire  is  entitled  to  one  week's  hire  for  the  sus- 
tenance and  shelter  of  living  animals  during  any  fraction  of  a 
week,  and  to  half  a  month's  hire  for  the  storage  of  any  other 
property  during  any  fraction  of  a  half  month. 

§  1854.  In  the  absence  of  an  agreement  as  to  the  length 
of  time  during  which  a  deposit  is  to  continue,  it  may  be  ter- 
minated by  the  depositor  at  any  time,  and  by  the  depositary 
upon  reasonable  notice. 

$  1855.  Notwithstanding  an  agreement  respecting  fbc 
length  of  time  during  which  a  deposit  is  to  continue,  it  maj 
be  terminated  by  the  depositor  on  paying  all  that  would  b» 
come  due  to  the  depositary  in  case  of  the  deposit  ao  contina 


167  DEPOSIT.  §§  1869-1862 

ARTICLE  IV. 

INNKBEPBB8. 

iBCTioir  1859.  Innkeeper's  liability. 

1860.  Uow  exempted  from  liability. 

1861.  Lien  of  boarding  and  lodging-houae  keepers. 

1862.  Sale  of  bandage  oy  boarding  or  lotlging-hoose  keepers. 

1863.  Notices  in  noteis  and  boarding-houses. 

§  1859.  An  innkeeper  is  liable  for  all  losses  of  or  injuries 
to  personal  property  placed  by  his  guests  under  his  care,  un- 
less occasioned  by  an  irresistible  superhuman  cause,  by  a  pub- 
lic enemy,  by  the  negligence  of  the  owner,  or  by  the  act  ol 
Rome  one  whom  he  brought  into  the  inn. 

Refusing  to  receiye  and  entertain  guests  a  misdemeanor.  Penal  Code, 
§866. 

§  1860.  If  an  innkeeper  keeps  a  fireproof  safe,  and  gives 
notice  to  a  guest,  either  personally  or  by  putting  up  a  printed 
notice  in  a  prominent  place  in  the  room  occupied  by  the  guest, 
that  he  keeps  such  a  safe,  and  will  not  be  liable  for  money, 
jewelry,  documents,  or  other  articles  of  unusual  value  and 
small  compass,  unless  placed  therein,  he  is  not  liable,  except 
so  far  as  his  own  acts  contribute  thereto,  for  any  loss  of  or  in- 
jury to  such  articles,  if  not  deposited  with  him,  and  not  re- 
quired by  the  guest  for  present  use. 

§  1861.  Hotel  men,  boarding-house  and  lodging-house 
keepers,  shall  have  a  lien  upon  the  baggage  and  other  prop- 
erty of  value  of  their  guests,  or  boarders,  or  lodgers,  brought 
into  such  hotel,  inn,  or  boarding  or  lodging-house  by  such 
guests,  or  boarders,  or  lodgers,  for  the  proper  charges  due 
from  such  guests,  or  boarders,  or  lodgers,  for  their  accommo- 
dation, board  and  lodging,  and  room  rent,  and  such  extras  aa 
*re  furnished  at  their  request,  with  the  right  to  the  possession 
tf  nuch  baggage,  or  other  property  of  value,  until  all  such 
charges  are  paid.     [In  effect  April  1,  1876.] 

§  1862.  Whenever  any  trunk,  carpet  bag,  valise,  box, 
bundle,  or  other  baggage  has  heretofore  come,  or  shall  here- 
ifler  come,  into  the  possession  of  the  keeper  of  any  hotel, 
mn,  boarding,  or  lodging-house,  as  such,  and  has  remained, 
or  shall  remain,  unc£iimed  for  the  period  of  six  months, 
locli  keeper  may  proceed  to  sell  the  same   at  public  auo 
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lion,  and  oat  of  the  proceedfi  of  such  sale  may  retain  the 
charges  for  storage,  ii  any,  and  the  expense  oi  advertising 
and  s.i!e  thereof ;  but  no  such  sale  shall  be  made  until  the  ex- 
piration of  four  weeks  from  the  first  publication  of  notice  of 
Bach  sale  in  a  newspaper  published  in  or  nearest  the  citj 
town,  village,  or  place  in  which  said  hotel,  inn,  boarding  oi 
lodging-house  is  situated.  Said  notice  shall  be  published  once 
a  week,  for  four  successive  weeks,  in  some  newspaper,  daily  or 
weekly,  of  general  circulation,  and  shall  contain  a  description 
of  each  trunk,  carpet  bag,  valise,  box,  bundle,  or  other  bag- 
gage, as  near  as  may  be ;  the  name  of  the  owner,  if  known  ; 
the  name  of  said  keeper,  and  the  time  and  place  of  sale ;  and 
the  expenses  incurred  for  advertising  shall  be  a  lien  upon  such 
trunk,  carpet  bag,  valise,  box,  bundle,  or  other  baggage,  in  a 
ratable  proportion,  according  to  the  value  of  such  piece  of 
property,  or  thing,  or  article  sold ;  and  in  case  any  balance 
arising  from  such  sale  shall  not  be  claimed  by  the  rightful 
owner  within  one  week  from  the  day  of  said  sale,  the  same 
shall  be  paid  into  the  treasury  of  the  county  in  which  such 
sale  took  place ;  and  if  the  same  be  not  claimed  by  the  owner 
thereof,  or  his  legal  representatives,  within  one  year  there- 
after, the  same  shall  be  paid  into  the  general  fund  of  said 
county.     [In  effect  April  1,  1876.] 

§  1863.  Every  keeper  of  a  hotel,  inn,  boarding  or  lodging- 
house  ghaJl  post,  in  conspicuous  place,  in  the  ofiice,  or  public 
room,  and  in  every  bedroom  of  said  hotel,  boarding-house, 
inn,  or  lodging-house,  a  printed  copy  of  this  section,  and  a 
statement  of  charge,  or  rate  of  charges,  by  the  day,  and  for 
meals  or  items  furnished,  and  for  lodging.  No  charge  or  sum 
shall  be  collected  or  received  by  any  such  person  for  any  ser- 
vice not  actually  rendered,  or  for  any  item  not  actually  deliv- 
ered, or  for  any  greater  or  other  sum  than  he  is  entitled  to  by 
the  general  rules  and  regulations  of  said  hotel,  inn,  boarding 
or  lodging-house.  For  any  violation  of  this  or  any  provision 
herein  contained,  the  offender  shall  forfeit  to  the  injured  party 
khree  times  the  amount  of  the  sum  charged  in  excess  of  whal 
%e  is  entitled  to.     [In  effect  April  1,  1876.] 


M  DBPpsiT.  §S  1864-1869 

ABTICLE  V. 

FINDING. 

Bmkeoh  1864.  Obligation  of  finder. 

1866.  Finder  to  notify  owner. 

1866.  Olainiant  to  prore  ownership. 

1867.  Bewaid,  &c.,  to  finder. 

1868.  Finder  may  put  thine  found  on  BtortM. 

1869.  When  finder  may  sell  the  thing  toumi, 

1870.  How  sale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thing  abandoned. 

§  1864.  One  who  finds  a  thing  lost  is  not  bound  to  takv 
charge  of  it,  but  if  he  does  so  he  is  thenceforward  a  depositary 
for  the  owner,  with  the  rights  and  obligations  of  a  depositary 
for  hire. 

§  1866.  If  the  finder  of  a  thing  knows  or  suspects  who  i^ 
the  owner,  he  must,  with  reasonable  diligence,  give  him  notice 
of  the  finding ;  and  if  he  fails  to  do  so,  he  is  liable  in  damages 
to  the  owner,  and  has  no  claim  to  any  reward  offered  by  him 
for  the  recovery  of  the  thing,  or  to  any  compensation  for  his 
trouble  or  expenses. 

If  owner  is  not  known  finder  must  report  to  justice  of  the  peace  and 
advertise.  If  he  fails  to  do  so  he  forfeits  double  the  value  thereof  to  the 
owner.    Pol.  Code,  §§  813&-S142 ;  Penal  Code,  §  485. 

§  1866.  The  finder  of  a  thing  may,  in  good  faith,  before 
giving  it  up,  require  reasonable  proof  of  ownership  from  any 
person  claiming  it. 

Pol.  Code,  §§  8186-3142. 

§  1867.  The  finder  of  a  thing  is  entitled  to  compensation 
for  all  expenses  necessarily  incurred  by  him  in  its  preservation, 
and  for  any  other  service  necessarily  performed  by  him  about 
it,  and  to  a  reasonable  reward  for  keeping  it. 

§  1868.  The  finder  of  a  thing  may  exonerate  himself 
from  liability  at  any  time  by  placing  it  on  storage  with  any 
Sponsible  person  of  good  character,  at  a  reasonable  expense 

§  1869.  The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing 
Irluch  is  commonly  the  subject  of  sale,  when  the  owner  can- 
fcot>  with  reasonable  diligence,  be  found,  or  being  found,  n» 

18 
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fhses,  upon  demand,  to  pay  the  lawful  charges  of  the  finder, 
in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing 
the  greater  pa/t  of  its  value ;  or, 

2.  When  the  lawful  chaiges  of  the  finder  amount  to  two 
thirds  of  its  value. 

FOI.  Code,  §§8136-8142. 

§  1870^  A  sale  under  the  provisions  of  the  last  section 
must  he  made  in  the  same  manner  as  the  sale  of  a  Hang 
pledged. 

§  1871.  The  owner  of  a  thing  found  may  exonerate  him 
self  from  the  claims  of  the  finder  by  surrendering  it  to  him  in 
satisfaction  thereof. 

§  1872.  The  provisions  of  this  article  have  no  application 
to  things  which  have  been  intentionally  abandoned  by  theii 
owners. 


CHAPTER  in. 

DEPOSIT  FOB  EXCHANGE. 
Ssonos  1878.  Relations  of  the  partiee. 

§  1878.  A  deposit  for  exchange  transfers  to  the  depositarr 
Ihe  title  to  the  thing  deposited,  and  creates  between  him  and 
ihft  depositor  the  relation  of  debtor  and  creditor  merely. 


TITLE  IV. 
LOAN. 


dun  BR  I.  Loan  for  Use,  §§  1884-1896. 

II.  Loan  for  Exchange,  §§  1902-1906. 
ni.  LoAjr  OF  Money,  §§  1912-1990. 


171  LOAV.  f§  1884-1880 

CHAPTER  I. 
I.OAN  FOB  USE. 

BmmoM  1884.  Loan,  what. 

1886.  Title  to  property  lent. 

1886.  Care  required  of  borrower. 

1887.  Same. 

1888.  Degree  of  skill. 

1889.  Borrower,  when  to  repair  injnriei. 

1890.  Use  of  thing  lent. 

1891.  Belending  forbidden. 

1892.  Borrower,  when  to  bear  expenaes 
1898.  Lender  liable  for  defects. 

1894.  Lender  may  require  return  of  thing  lent 
1896.  When  returnable  without  demand. 
1896.  Place  of  return. 

§  1884.  A  loan  for  use  is  a  contract  by  which  one  givea 
to  another  the  temporary  possession  and  use  of  personal  prop- 
erty, and  the  latter  agrees  to  return  the  same  thing  to  him  at 
R  fiiture  time,  without  reward  for  its  use. 

§  1886.  A  loan  for  use  does  not  transfer  the  title  to  the 
thing ;  and  all  its  increase  during  the  period  of  the  loan  be- 
longs to  the  lender. 

§  1886.  A  borrower  for  use  must  use  great  care  for  the 

t)reseryation  in  safety  and  in  good  condition  of  the  thing 
ent. 

§  1887.  One  who  borrows  a  liiving  animal  for  use  must 
treat  it  with  great  kindness,  and  provide  everything  neceasary 
and  suitable  for  it. 

§  1888.  A  borrower  for  use  is  bound  to  have  and  to  exer- 
cise  such  skill  in  the  care  of  the  thing  lent  as  he  causes  the 
lender  to  believe  him  to  possess. 

§  1889.  A  borrower  for  use  must  ^pair  all  deteriorations 
D.  injuries  to  the  thing  lent,  which  are  occasioned  by  his  neg- 
tigence,  however  slight. 

§  1890.  The  borrower  of  a  thing  for  use  may  use  it  for 
<nch  purposes  only  as  the  lender  might  reasonably  anticipate 
It  the  time  of  lending. 
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§  1891.  The  borrower  of  a  thing  for  use  mast  not  port 
with  it  to  a  third  person,  without  the  consent  of  the  lender. 

§  1892.  The  borrower  of  a  thing  for  utite  must  bear  all  its 
expenses  during  the  loan,  except  such  as  are  necessarily  in- 
curred by  him  to  preserve  it  from  unexpected  and  unusual 
Injury.  For  such  expenses  he  is  entitled  to  compensation  from 
the  lender,  who  may,  however,  exonerate  himself  by  surren- 
dering the  thing  to  the  borrower. 

§  1893.  The  lender  of  a  thing  for  use  must  indemnify  the 
borrower  for  damage  caused  by  defects  or  vices  in  it,  which 
he  knew  at  the  time  of  lending,  and  concealed  from  the  bor- 
rower. 

§  1894.  The  lender  of  a  thing  for  use  may  at  any  time 
require  its  return,  even  though  he  lent  it  for  a  specified  time 
or  purpose.  But  if,  on  the  faith  of  such  an  agreement,  the 
borrower  has  made  such  arrangements  that  a  return  of  the 
thing  before  the  period  agreed  upon  would  cause  him  loss,  ex- 
ceeding the  benefit  derived  by  him  from  the  loan,  the  lender 
must  indemnify  him  for  such  loss,  if  he  compels  such  return, 
the  borrower  not  having  in  any  manner  violated  his  duty. 

§  1895.  If  a  thing  is  lent  for  use  for  a  specified  time  or 
purpose,  it  must  be  returned  to  the  lender  without  demand,  aa 
soon  as  the  time  had  expired,  or  the  purpose  has  been  accx)m- 
plished.  In  other  cases  it  need  not  be  returned  until  de- 
manded. 

§  1896.  The  borrower  of  a  thing  for  use  must  return  it  to 
the  lender,  at  the  place  contemplated  by  the  parties  at  the 
time  of  lending ;  or  if  no  particular  place  was  so  contem 
ttlated  by  them,  then  at  the  place  where  it  was  at  that  time. 


CHAPTER  IL 

LOAN  FOB  EXCHANGB. 

1902.  Loan  for  exchange,  what. 

1908.  Same. 

1904.  Title  to  property  lent. 

1906.  Contanct  cannot  be  modified  by 

1906.  Certain  aections  applicable. 
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§  1902.  A  loan  for  exchange  is  a  oontract  by  which  ona 
ielivers  personal  property  to  another,  and  the  latter  agrees  to 
return  to  the  lender  a  similar  thing  at  a  future  time,  \ithout 
reward  for  its  use. 

§  1903.  A  loan,  which  the  borrower  is  allowed  by  the 
lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at  his  op- 
tion, is  subject  to  all  the  provisions  of  this  chapter. 

§  1904.  By  a  loan  for  exchange  the  title  to  the  thing  lent 
is  transferred  to  the  borrower,  and  he  must  bear  all  its  ex- 
penses, and  is  entitled  to  all  its  increase. 

§  1905.  A  lender  for  exchange  cannot  require  the  bur- 
rower  to  fulfil  his  obligations  at  a  time,  or  in  a  manner,  differ- 
ent from  that  which  was  originally  agreed  upon. 

§  1906.  Sections  1893,  1895,  and  1896,  apply  to  a  loan  for 
•xchange. 


CHAPTER  III. 

LOAN  OF  MONEY. 

fiionOM  1912.  Loan  of  money. 

1918.  Loan  to  be  repaid  in  current  money. 
1914.  Loan  presumed  to  be  on  interest. 
1916.  Interest,  what. 

1916.  Annual  rate. 

1917.  Legal  interest. 

1918.  Same. 

1919.  Interest  becomes  part  of  principal,  when. 

1920.  Interest  on  judgment. 

§  1912.  A  loan  of  money  is  a  contract  by  which  one  de- 
livers a  sum  of  money  to  another,  and  the  latter  agrees  to  re- 
turn at  a  future  time  a  sum  equivalent  to  that  which  he  bor- 
rowed.  A  loan  for  mere  use  is  governed  by  the  Chapter  on 
Loan  for  Use. 

§  1913.  A  borrower  of  money,  unless  there  is  an  express 
contract  to  the  contrary,  mast  pav  the  amount  due  in  such 
money  as  is  current  at  the  time  when  the  loan  becomes  due, 
whether  such  money  is  worth  more  or  less  than  the  actual 
Honey  lent. 


1914-1920  liOAH.  S74 

§  1814.  Whenever  a  loan  of  money  is  made,  it  is  pre> 
iumed  to  be  made  npon  interest,  uiless  it  is  otherwise  ex- 
pressly stipulated  at  tne  time  in  writing.  [In  effect  July  1, 
1874.J 

§  1916.  Interest  is  the  compensation  allowed  by  law  or 
fixed  by  the  parties  for  the  use,  or  forbearance,  or  detention 
«f  i&oney.     [In  effect  July  1,  1874.] 

§  1916.  When  a  rate  of  interest  is  prescribed  by  a  law  oi 
wn tract,  without  specifying  the  period  of  time  by  which  such 
rate  is  to  be  calculated,  it  is  to  be  deemed  an  anuual  rate. 

§  1917.  Unless  there  is  an  express  contract  in  writing 
fixing  a  different  rate,  interest  is  payable  on  all  moneys  at  the 
rate  of  seven  per  cent,  per  annum,  after  they  become  due  on  any 
instrument  of  writing,  except  a  judgment,  and  on  moneys  lent 
or  due  on  any  settlement  or  accounts,  from  the  day  on  which 
the  balance  is  ascertained,  and  on  moneys  received  to.  the  use 
of  another  and  detained  from  him.  In  the  computation  of  in- 
terest for  a  period  less  than  a  year,  three  hunared  and  sixty 
days  are  deemed  to  constitute  a  year.  [In  effect  April  16, 1878.1 
W  Cal.  643. 

§  1918.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest,  and  it  shall  be  allowed,  according  to  the 
terms  of  the  agreement,  until  the  entry  of  judgment. 

§  1919.  The  parties  may,  in  any  contract  in  writing 
whereby  any  debt  is  secured  to  be  paid,  agree  that  if  the  inter- 
est on  such  debt  is  not  punctually  paid,  it  shall  become  a  part 
of  the  principal,  and  thereafter  bear  the  same  rate  of  interest 
BS  the  principal  debt. 

§  1920.  Interest  is  payable  on  judgments  recovered  in  th« 
courts  of  this  State,  at  the  rate  of  seven  per  cent,  per  annum 
imd  no  greater  rate,  but  such  interest  must  not  be  compounder 
ki  any  manner  or  form.    [In  effiact  July  1, 1874.] 

49  0^.a4 
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TITLE   V. 

HIRING. 

Chaptbr  I.  HiRiNO  a  Genbsal,  §§  1925-1935. 

II.  HiBiKO  OF  Real  Property,  §§  1941-1950. 
III.  Hiring  of  Personal  Property,  §§  1955-1M9. 


CHAPTER  I. 

HIRING  IN  GENERAL. 

Sionoif  1926.  Hiring,  what. 

1926.  Products  of  thing. 

1927.  Quiet  poseeflsion. 

1928.  Degree  of  care,  &«.,  on  part  of  hirer. 

1929.  Must  repair  injuries,  &C. 

1980.  Thing  let  for  a  particular  purpoM. 

1981.  When  letter  may  terminate  the  hiring. 
1932.  When  hirer  may  terminate  the  hirfaig. 
1983.  When  hiring  terminates. 

1934.  When  termhiated  by  death,  &c.,  of  party. 
1985.  Apportionment  of  hire. 

§  1925.  Hiring  is  a  contract  by  which  one  gives  to  anot2i«r 
khe  temporary  possession  and  nse  of  property,  other  than 
money,  tor  reward,  and  the  latter  agrees  to  return  the  same 
to  the  former  at  a  fntnre  time. 

§  1926.  The  products  of  a  thing  hired,  during  the  hiring, 
belong  to  the  hirer. 

§  1927.  An  agreement  to  let  upon  hire  binds  the  letter  to 
secure  to  the  hirer  the  quiet  possession  of  the  thing  hired  dur* 
iug  the  term  of  the  hiring,  against  all  persons  lawfully  claim- 
Vig  the  same. 

§  1928.  The  hirer  of  a  thing  must  use  ordinary  care  for 
'>8  preservation  in  safety  and  in  good  condition. 

§  1929.  The  hirer  of  a  thing  must  repair  all  deteriorationi 
\t  injuries  thereto  occasioned  by  his  ordinary  negligence. 


§§  1930-1936  HiBivG  276 

§  1930.  When  a  thing  is  let  for  a  particular  purpose  thfl 
hirer  must  not  use  it  for  any  other  purpose ;  and  if  he  does, 
the  letter  may  hold  him  responsible  for  its  safety  during  such 
use  in  all  events,  or  may  treat  the  contract  as  thereby  re- 
scinded. 

§  1931.  The  letter  of  a  thing  may  terminate  the  hiring 
and  reclaim  the  thing  before  the  end  of  the  term  agreed  upou : 

1.  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired 
in  a  manner  contrary  to  the  agreement  of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  aftev 
request,  make  such  repairs  as  he  is  bound  to  make. 

§  1932.  The  hirer  of  a  thing  may  terminate  the  hiring 
before  the  end  of  the  term  agreed  upon  : 

1.  When  the  letter  does  not,  within  a  reasonable  time  after 
request,  fulfil  his  obligations,  if  any,  as  to  placing  and  secur- 
ing the  hirer  in  the  quiet  possession  of  the  thing  hired,  or 
putting  it  into  good  condition,  or  repairing ;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that 'pari 
which  was  and  which  the  letter  had  at  the  time  of  the  hiring 
reason  to  believe  was  the  material  inducement  to  the  hirer  to 
enter  into  the  contract,  perishes  from  any  other  cause  than 
the  ordinary  negligence  of  the  hirer. 

§  1933.  The  hiring  of  a  thing  terminates  : 

1.  At  the  end  of  the  term  agi^eed  upon  ; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  supe- 
rior to  that  of  the  letter ;  or, 

4.  By  the  destruction  of  the  thing  hired. 

^  1934.  If  the  hiring  of  a  thing  is  terminable  at  the 
^.'.asure  of  one  of  the  parties,  it  is  teiminated  by  notice  to  the 
ftther  of  his  death  or  incapacity  to  contract.  In  other  cases  it 
is  not  terminated  thereby. 

§  1935.  When  the  hiring  of  a  thing  is  terminated  before' 
the  time  originally  agreed  upon,  the  hirer  must  pay  the  dii« 
pi'oportion  of  the  hire  for  such  use  as  he  has  actually  mad< 
of  the  thing,  unless  such  use  is  merely  nominal,  and  of  m 
Mnefii  to  him. 
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CHAPTER  n. 
HIRING  OF  REAL  PROPERTY 

IMROH  1941.  Lessor  to  mftke  dwelling-house  fit  for  its  parpoM. 
1942.  When  lessee  may  uukke  repairs,  &e. 
1948.  Term  of  hiring  when  no  limit  is  fixed. 
1944.  Hiring  of  lod^ngs  for  indefinite  term. 
1946.  Benewal  of  lease  by  lessee's  conttnned  pommmImi. 

1946.  Notice  to  quit. 

1947.  Bent,  when  payable. 

1948.  Attornment  of  a  tenant  to  a  stranger. 

1949.  Tenant  must  delirer  notice  serred  on  him. 
1960.  Letting  parts  of  rooms  forbidden. 

§  1941.  The  lessor  of  a  building  intended  for  the  occnpa* 
tion  of  human  beings  must,  in  the  absence  of  an  agreement 
to  the  contrary,  put  it  into  a  coi^dition  fit  for  such  occupa- 
tion, and  repair  all  subsequent  dilapidations  thereof,  which 
render  it  untenantable,  except  such  as  are  mentioned  in  sec- 
tion nineteen  hundred  and  twenty-nine.  [In  effect  July  1, 
1874.] 

§  1942.  If  within  a  reasonable  time  after  notice  to  the 
lessor,  of  dilapidations  which  he  ought  to  repair,  he  neglect! 
to  do  so,  the  lessee  may  repair  the  same  himself,  where  the 
eosts  of  such  repairs  do  not  require  an  expenditure  greater 
than  one  month  s  rent  of  the  premises,  and  deduct  the  ex- 
penses of  such  repairs  from  the  rent,  or  the  lessee  may  vacate 
die  premises,  in  which  case  he  shall  be  discharged  from  fur- 

her  payment  of  rent,  or  performance  of  other  conditions.    [In 

sffect  July  1, 1874.] 

§  1943.  A  hiring  of  real  property,  other  than  lodgings 
•ad  dwelling-houses,  in  places  where  there  is  no  usage  on  th% 
mbject,  IS  presumed  to  be  for  one  year  from  its  commence- 
ment, unless  otherwise  expressed  in  the  hiring. 

§  1944.  A  hiring  of  lodgings  or  a  dwelling-house  for  an  un- 
specified term  is  presumed  to  have  been  made  for  such  length 
of  time  as  the  parties  adopt  for  the  estimation  of  the  rent. 
Thus  a  hiring  at  a  monthly  rate  of  rent  is  presumed  to  l^e  for 
me  month.  In  the  absence  of  any  agreement  respecting  the 
«ngth  of  time  or  the  rent  the  hiring  is  presumed  to  be 
ithlj. 
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§  1946.  If  a  lessee  of  real  property  remains  in  possession 
thereof  after  the  expiration  of  the  hiring,  and  the  lessor  ac- 
cepts rent  from  him,  the  parties  are  presumed  to  have  re 
Dewed  the  hiring  on  the  same  terms  and  for  the  same  time 
not  exceeding  one  month  when  the  rent  is  payahle  monthly, 
nor  in  any  case  one  year. 

§  1946.  A  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in  toe  last 
section,  at  the  end  of  the  term  implied  by  law,  unless  one  of 
the  parties  gives  notice  to  the  other  of  his  intention  to  termi- 
Date  the  same,  at  least  as  long  before  the  expiration  thereof  an 
the  term  of  the  hiring  itself,  not  exceeding  one  month. 

§  1947.  When  there  is  no  usage  or  contract  to  the  con- 
trary, rents  are  payable  at  the  termination  of  the  holding, 
when  it  does  not  exceed  one  year.  If  the  holding  is  by  the 
day,  week,  month,  quarter,  or  year,  rent  is  payable  at  the  ter- 
mination of  the  respective  pAiods,  as  it  successively  becomes 
dne. 

§  1948.  The  attornment  of  a  tenant  to  a  stranger  is  void, 
unless  it  is  made  with  the  consent  of  the  landlord,  or  in  con- 
sequence of  a  judgment  of  a  court  of  competent  jurisdiction. 

§  1949.  Every  tenant  who  receives  notice  of  any  proceed- 
ing to  recover  the  real  property  occupied  by  him,  or  the  pos- 
session thereof,  must  immediately  inform  his  hmdlord  of  the 
same,  and  also  deliver  to  the  landlord  the  notice,  if  in  writing, 
and  is  responsible  to  the  landlord  for  all  damages  which  he 
may  sustain  by  reason  of  any  omission  to  inform  him  of  the 
notice,  or  to  deliver  it  to  him  if  in  writing.  [In  effect  July 
I,  1874.] 

§  1960.  One  who  hires  part  of  a  room  for  a  dwelling  is 
entitled  to  the  whole  of  the  room,  notwithstanding  any  agree- 
ment to  the  contrary;  and  if  a  landlord  lets  a  room  as  a 
dwelling  for  more  than  one  family,  the  person  to  whom  ne 
firat  lets  any  part  of  it  is  entitled  to  the  possession  of  the  whole 
room  for  the  term  agreed  upon,  and  every  tenant  in  the  build 
Jig,  under  the  same  landlord,  is  relieved  from  all  obligation  to 
pay  rent  to  him  while  such  double  letting  of  any  room  con 
tfnaes. 

8m  Act  of  Aprils,  1876,  CJonoemlng  Lodging-houses  and  SlMpiaf  ApMt 
~~"~,  A|ip«iidiz«  pp. 
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CHAPTER  in. 

HIBING  OF  PBBSONAIj  PBOPXBTY. 

fiteonON  1956.  ObligationB  of  letter  of  perBonal  property. 

1966.  Ordinary  expenses. 

1967.  Extraordinary  expenses. 

1968.  Return  of  thing  lilrod. 

1969.  Charter  party,  what 

§  1966.  One  who  lets  personal  property  must  deliver  it  to 
the  hirer,  secure  his  quiet  enjoyment  tnere&f  against  fdl  law- 
ftil  claimants,  put  it  into  a  condition  lit  for  the  purpose  for 
which  he  lets  it,  and  repair  all  deteriorations  thereof  not  oc- 
casioned by  the  fault  of  the  hirer  and  not  the  natural  result 
of  its  use. 

§  1956.  A  hirer  of  personal  property  must  bear  all  such 
expenses  concerning  it  as  might  naturally  be  foreseen  to  at- 
tend it  during  its  use  by  him.  All  other  expenses  must  be 
borne  by  the  letter. 

§  1967.  If  a  letter  fails  to  fulfil  his  obligations,  as  pre- 
scribed by  section  1955,  the  hirer,  after  giving  him  notice  to 
do  so,  if  such  notice  can  conveniently  be  given,  may  expend 
any  reasonable  amount  necessary  to  make  g^od  the  letter's  de- 
fault, and  may  recover  such  amount  from  him. 

§  1968.  At  the  expiration  of  the  term  for  which  personal 
property  is  hired,  the  hirer  must  return  it  to  tlu  letter  at  the 
place  contemplated  by  the  parties  at  the  time  of  hiring ;  or, 
if  no  particular  place  was  so  contemplated  by  them,  at  the 
place  at  which  it  was  at  that  time. 

§  1969.  The  contract  by  which  a  ship  is  let  is  termed  a 
charter  party.  By  it  the  owner  may  either  let  the  capacity 
or  burden  of  the  ship,  continuing  the  employment  of  the  own- 
er's master,  crew,  and  equipments,  or  may  surrender  the  en- 
tire ship  to  the  charterer,  who  then  provides  them  himself 
The  master  or  a  part  owner  mav  be  a  cnarterei. 
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TITLE  VL 

SERVICE. 

Chapter  I.  Service  with  Employment,  §§  1965-2003. 
II.  Particular  Employments,  §§  2009-2072. 
nL  Service  without  Employment,  §§  207^207* 


CHAPTER  I. 

BBBVICB  WITH  BMPIiOYMENT. 

AinoLB  I.  DsFiNiTioN  OF  Emplotmiitt,  §  1965. 

II.  Obugations  or  thi  Emplotir,  ||  1909-1971. 

III.  Obligations  or  thi  Emplotib,  ||  197&-1992. 

IV.  Tkrmination  or  Emplotmbnt,  §}  1996-2008. 

ARTICLE  I. 

definition  of  employment. 

SionoN  1965.  Employment,  what. 

§  1966.  The  contract  of  employment  is  a  contract  hy 
which  one,  who  is  called  the  emplojrer,  engages  another,  wIm 
is  called  the  employee,  to  do  something  for  the  benefit  of  tlie 
employer,  or  of  a  third  person. 
65  Cal.  274. 

ARTICLE  n. 

OBLIGATIONS  OF  THE  EMPLOTBB. 

iBonoN  1969.  When  employer  miut  indemnify  employee. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

.  §  1869.  An  employer  mnst  indemnify  his  employee,  ex 
cept  as  prescribed  in  the  next  section,  for  all  that  he  necessa 
rily  expends  or  loses  in  direct  consequence  of  the  discharge  o* 
Ids  duties  as  such,  or  of  his  obedience  to  the  directions  ol  th« 
vnployer,  even  though  unlawful,  unless  the  employee,  at  thi 
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time  of  obeying  sncli  directions,  believed  them  to  be  nn* 
UwM. 

§  1970.  An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor  in 
consequence  of  the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  ^neral  business,  unless  he 
has  neglected  to  use  ordinary  care  m  the  selection  of  the  col* 
pable  employee. 

61  Cal.  117, 257 ;  58  Cal.  86 ;  67  Cal.  15,  20. 

§  1971.  An  employer  must  in  all  cases  indemnify  his  em- 
ployee for  losses  caused  by  the  former's  want  of  ordinary  care. 


ARTICLE   III. 

OBLIOATIOKS  OF  THB  BMP[X>TBS. 

taOflOH  1976.  Bntiefl  of  gratuitoiu  employee. 

1976.  Same. 

1977.  Same. 

1978.  Duties  of  employee  for  reward. 

1979.  Duties  of  employee  for  his  own  benefit. 

1980.  Contracts  for  serrioe  limited  to  two  yean. 

1981.  Employee  mast  obey  employer. 
1962.  Employee  to  conform  to  usage. 
1968.  Degree  of  skill  required. 

1984.  Must  use  what  skfil  he  has. 
1966.  What  belongs  to  employer. 

1986.  Duty  to  account. 

1987.  Employee  not  bound  to  delirer  without  demand. 

1988.  Preference  to  be  giren  to  employers. 

1989.  Responsibility  ofemployee  for  substitute. 

1990.  Responsibility  for  negligence. 

1991.  Surviving  employee. 

1992.  Confidential  employment. 

§  1976.  One  who,  without  consideration,  undertakes  to  do 
a  service  for  another,  is  not  bound  to  perform  the  same,  but  il 
he  actually  enters  upon  its  pei*formance,  he  must  use  at  kast 
4ight  care  and  diligence  therein. 

§  1976.  One  who,  by  his  own  special  request,  induces  an- 
I  ther  to  intrust  him  with  the  performance  of  a  service,  must 
oerform  the  same  fully.  In  other  cases,  one  who  undertakes 
%  gratuitous  service  may  relinquish  it  at  any  time. 

S  1977.  A  gratuitous  employee,  who  accepts  a  written 
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poDver  of  attorney,  most  act  under  it  so  long  as  it  remains  ii 
force,  or  nndl  he  gives  notice  to  his  employer  that  he  will  not 
do  so. 

§  1978.  One  who,  for  a  good  consideration,  agrees  tc 
sei-ve  another,  must  perform  the  seryice,  and  must  use  ordi- 
nary  care  and  diligence  therein,  so  long  as  he  is  thus  em* 
ployed. 

§  1979.  One  who  is  employed  at  his  own  request  to  dc 
that  which  is  more  for  his  own  advanta|;e  than  for  that  of  his 
employer,  must  use  great  care  and  diligence  therein  to  pro- 
tect the  interest  of  the  latter. 

§  1980.  A  contract  to  render  personal  service,  other  than 
a  contract  of  apprenticeship,  as  provided  in  the  Chapter  on 
Master  and  Servant,  cannot  be  enforced  against  the  employee 
beyond  the  term  of  two  years  from  the  commencement  of  set- 
vice  under  it ;  but  if  the  employee  voluntarily  continues  his 
service  under  it  beyond  that  tmie,  the  contract  may  be  referred 
to  as  affording  a  presumptive  measure  of  the  compensation. 

§  1981.  An  employee  must  substantially  comply  with  all 
the  directions  of  his  employer  concerning  the  service  on  which 
he  is  engaged,  except  where  such  obedience  is  impossible  or 
unlawful,  or  would  impose  new  and  unreasonable  burdens 
upon  the  employee.     [In  effect  July  1,  1874.] 

§  1982.  An  employee  must  perform  his  service  in  conform- 
ity to  the  usage  of  the  place  of  performance,  unless  otherwise 
directed  by  his  employer,  or  unless  it  is  impracticable,  or  man- 
ifestly injurious  to  his  employer  to  do  so. 

§  1983.  An  employee  is  bound  to  exercise  a  reasonable  de- 
gree of  skill)  unless  his  employer  has  notice,  before  employing 
him,  of  his  want  of  skill. 

§  1984.  An  employee  is  always  bound  to  use  such  skill  as 
he  possesses,  so  fur  as  the  same  is  required,  for  the  servion 
specified.     [In  effect  July  1,  1874.] 

§  1986.  Everything  which  an  employee  acquires  by  virtue 
«f  his  empl<mnent,  except  the  compensation,  if  any,  which  if 
»ae  to  him  m>m  his  employer,  belongs  to  the  latter,  whethtf 
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icqaired  lawfully  or  unlawfully,  or  during  or  after  the  expira- 
tion of  the  term  of  his  employment. 

§  1986.  An  employee  must,  on  demand,  render  to  his  em- 
ployer just  accounts  of  all  his  transactions  in  the  course  of  his 
Bervice,  as  often  as  may  be  reasonable,  and  must,  without  de- 
mand, give  prompt  notice  to  his  employer  of  everything  wbieb 
he  receives  for  his  account. 

§  1987.  An  employee  who  receives  anything  on  accoiritof 
his  employer,  in  any  capacity  other  than  that  of  a  mere  ser- 
vant, is  not  bound  to  deliver  it  to  him  until  demanded,  and  is 
not  at  liberty  to  send  it  to  him  from  a  distance,  without  de 
mand,  in  any  mode  involving  greater  risk  than  its  retention 
oy  the  employee  himself. 

§  1988.  An  employee  who  has  any  business  to  transact  on 
his  own  account,  similar  to  that  intrusted  to  him  by  his  em- 
ployer, must  always  give  the  latter  the  preference.  [In  effect 
July  1,  1874.] 

§  1989.  An  employee  who  is  expressly  authorized  to  em- 
ploy a  substitute  is  liable  to  his  principal  only  for  want  of 
ordmarv  care  in  his  selection.  The  substitute  is  directly  re- 
sponsible to  the  principal. 

§  1990.  An  employee  who  is  guilty  of  a  culpable  degree  ol 
negligence  is  liable  to  his  employer  for  the  damage  thereby 
caused  to  the  latter ;  and  the  employer  is  liable  to  him,  if  the 
service  is  not  gratuitous,  for  the  value  of  such  services  only  as 
are  properly  rendered. 

§  1991.  Where  service  is  to  be  rendered  by  two  or  more 
persons  jointly,  and  one  of  them  dies,  the  survivor  must  act 
alone,  if  the  service  to  be  rendered  is  such  as  he  can  rightly 
perform  without  the  aid  of  the  deceased  person,  but  not  other- 
wise 

§  1992.  The  obligations  peculiar  to  confidential  em^lUrf 
nents  are  defined  in  the  Title  on  Trusts. 
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ABTICLE  IV. 

TBSMI NATION  OF  EMPLOYMENT. 

lionoN  1996.  Termination  bv  death,  &c.,  of  employer. 

1997.  Bmployment,  now  terminated. 

1998.  Continuance  of  service  in  certain  cases. 

1999.  Termination  at  will. 

2000.  Termination  by  employer  for  fault. 

2001.  Termination  by  employee  for  fault 

2002.  Compensation  of  employee  dismissed  for  cause. 
2008.  Compensation  of  employee  leaving  for  cause. 

§  1996.  Every  employment  in  which  the  power  of  thi 
employee  is  not  coupled  with  an  interest  in  its  subject  is  ter 
B&inated  by  notice  to  him  of : 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract. 

§  1997.  Every  employment  is  terminated : 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  sneh. 

§  1998.  An  employee,  unless  the  term  of  his  service  has 
expired,  or  unless  he  has  a  right  to  discontinue  it  at  any  time 
without  notice,  must  continue  his  service  after  notice  of  the 
death  or  incapacity  of  his  employer,  so  far  as  is  necessary  to 
protect  from  serious  injury  the  interests  of  the  employer's 
successor  in  interest,  until  a  reasonable  time  after  notice  ol 
the  facts  has  been  communicated  to  such  successor.  The 
successor  must  compensate  the  employee  for  such  service  ac- 
cording to  the  terms  of  the  contract  of  employment. 

§  1999.  An  employment  having  no  specified  term  may  be 
terminated  at  the  will  of  either  party,  on  notice  to  the  other, 
except  where  otherwise  provided  by  this  title. 

§  2000.  An  employment,  even  for  a  specified  term,  maj 
be  terminated  at  any  time  by  the  employer,  in  case  of  anj 
wilful  breach  of  duty  by  the  employee  m  the  course  of  his  em 
ployment,  or  in  case  of  his  habitual  neglect  of  his  duty  o 
sontinned  incapacity  to  perform  it. 

§  2001.  An  employment,  even  for  a  specified  term,  may  Ik 
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torininated  by  the  employee  at  anj  time^  in  case  of  any  wilful 
or  permanent  breach  of  the  obligations  of  his  employer  to  him 
as  an  «;mpIoyee. 

§  2002.  An  employee,  dismissed  by  Ms  employer  for  good 
cause,  is  not  entitled  to  any  compensation  for  services  ren- 
dered since  the  last  day  upon  which  a  payment  became  dvLt 
to  him  under  the  contract. 

§  2003.  An  employee  who  quits  the  service  of  his  employer 
for  good  cause  is  entitled  to  such  proportion  of  the  compensa 
fcion  which  would  become  due  in  case  of  full  performance,  as 
the  services  which  he  has  already  rendered  bear  to  the  ser- 
rices  which  he  was  to  render  as  full  performance. 


CHAPTER  II. 

PARTICULAR  EMPLOYMENTS. 

AmoLi  I.  Mastxr  and  Sbrvant,  §§  2009-2016. 
II.  AoKMTS,  §$  2019-2022. 
ni.  7A0T0B8,  §§  2026-2030. 
lY.  Shipmasters,  §§  2034-2044. 

y.  Matbs  and  Seamen,  §§  2048-2066 
VI.  Ships'  Manaok&s,  §§  2070-2072. 

ARTICLE  I. 

MASTER  AND  SBRVANT. 

BionOH  2009.  Servant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hiring. 

2013.  Time  of  service. 

2014.  Servant  to  pay  over  without  demand 

2015.  When  servant  may  be  dischaiged. 

§  2009.  A  servant  is  one  who  is  employed  to  render  per- 
sonal service  to  his  employer,  otherwise  than  in  the  pursuit 
3f  an  independant  calling,  and  who  in  such  service  remains 
entirelv  nnder  the  control  and  direction  of  the  latter,  who  if 
vailed  his  master. 

19 
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§  2010.  A  servant  is  presnmed  to  have  been  hired  fbi 
Buch  length  of  time  as  the  parties  adopt  for  the  estimation  of 
wages.  A  hiring  at  a  yearly  rate  is  presumed  to  be  for  one 
fe&r ;  a  hiring  at  a  daily  rate,  for  one  day ;  a  hiring  bj  piece 
work,  for  no  specified  term. 

§  2011.  In  the  absence  of  any  agreement  or  custom  as  to 
the  term  of  seiTice,  the  time  of  payment,  or  rate  or  yalne  ol 
wages,  a  servant  is  presumed  to  be  hired  by  the  month,  at  a 
monthly  rate  of  reasonable  wages,  to  be  paid  when  the  servias 
is  performed. 

§  2012.  Where,  after  the  expiration  of  an  agreement  re* 
BDccting  the  wages  and  the  term  of  service,  the  parties  con- 
tmue  the  relation  of  master  and  servant,  they  are  presumed 
to  have  renewed  the  agreement  for  the  same  wages  and  term 
of  service. 

§  2013.  The  entire  time  of  a  domestic  servant  belongs  to 
the  master ;  and  the  time  of  other  servants  to  such  extent  as 
is  usual  in  the  business  in  which  they  serve,  not  exceeding  ir 
any  case  ten  hours  in  the  day. 

§  2014.  A  servant  must  deliver  to  his  master,  as  soon  as 
with  reasonable  diligence  he  can  find  him,  everything  that 
he  receives  for  his  account,  without  demand ;  but  he  is  not 
bound,  without  orders  from  his  master,  to  send  anything  to 
him  through  another  person. 

One  who  appropriates  to  his  own  use  property  of  his  employer  is  guUty 
of  embeszlement.    Penal  Code,  §  608. 

§  2015.  A  master  may  discharge  any  servant,  other  than 
an  apprentice,  whether  engaged  for  a  fixed  term  or  not : 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service, 
or  of  gross  immorality,  though  unconnected  with  the  same ; 


or. 


2.  If,  being  employed  about  the  person  of  the  master,  or  in 
a  confidential  position,  the  master  discovers  that  he  has  btrec 
ffnilty  of  misconduct,  before  or  after  the  commencement  o 
Eis  service,  of  such  a  nature  that,  if  the  master  had  knowo  oi 
contemplated  it,  he  would  not  have  so  employed  him. 


ir  BBXTicB.  If  aoi»-2027 

ABTICLE  n. 

AGENTS 

SionoK  2019.  Agent  to  oonfonn  to  his  author! tj 

2020.  Must  keep  his  principal  informed 

2021.  Collecting  agent. 

2022.  Sesponsibility  of  sab-ogent. 

§  2018.  An  agent  must  not  exceed  the  limits  of  his  actual 
ftuthority,  as  defined  by  the  Title  on  Agency. 

§  2020.  An  agent  must  use  ordinary  diligence  to  keep  his 
principal  informed  of  his  acts  in  the  course  of  the  agency. 

§  2021.  An  agent  employed  to  collect  a  ne(^:>'iable  instru- 
ment must  collect  it  promptly,  and  take  all  measures  neces- 
pary  to  charge  the  parties  thereto,  in  case  of  its  dishonor ;  and, 
if  it  is  a  bill  of  exchange,  must  present  it  for  acceptance  with 
reasonable  diligence. 

§  2022.  A  mere  agent  of  an  agent  is  not  responsible  as 
mch  to  the  principal  of  the  latter. 

ABTIOLBIIL 

FA0TOB8. 

Bmtioh  2026.  Factor,  what. 

2027.  Obedience  required  from  factor. 

2028.  Sales  on  credit. 

2029.  Liability  of  factor  under  guaranty  conunission. 
2090.  Factor  cannot  reliere  himself  from  liability. 

§  2026.  A  factor  is  an  agent  who,  in  the  pursuit  of  an  in- 
dependent calling,  is  employed  by  another  to  sell  property  for 
him,  and  is  vested  by  the  latter  with  the  possession  or  control 
of  the  property,  or  authorized  to  receive  payment  therefor 
from  the  purchaser. 

§  2027.  A  factor  must  obey  the  instructions  of  his  princi- 
pal to  the  same  extent  as  any  other  employee,  notwithstand- 
ing any  advances  he  may  have  made  to  his  principal  upon  th« 
property  consigned  to  him,  except  that  if  the  principal  forbids 
bm  to  sell  at  the  market  price,  he  may,  nevertheless,  sell  foi 
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hia  leimbnraementy  after  giring  to  his  principal  reasonable  no- 
tice of  his  intention  to  do  ao,  and  of  the  time  and  place  of  sale. 
And  proceeding  in  aU  respects  as  a  pledgee. 

§  2028*  A  factor  may  sell  property  consigned  to  him  on 
tnch  credit  as  is  nsnal ;  bnt,  haying  once  agreed  with  the  pur- 
chaser upon  the  term  of  credit,  maj  not  extend  it. 

§  2029.  A  factor  who  charges  his  principal  with  a  guar- 
anty commission  upon  a  sale,  thereby  assumes  absolutely  to 
pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his  own, 
and  not  as  a  mere  guarantor  for  the  purchaser ;  but  he  does 
not  thereby  assume  any  additional  responsibility  for  the  safety 
of  his  renuttance  of  the  proceeds. 

§  2030.  A  factor  who  receives  property  for  sale,  under  a 
general  agreement  or  usage  to  guarantee  the  sales  or  the  re- 
mittance of  the  proceeds,  cannot  relieve  himself  from  respon- 
sibility therefor  without  the  consent  of  his  principal. 


ARTICLE  rv. 

SHIPMASTERS. 

8aonow203l.  Appointment  of  master. 
2066.  When  must  be  on  board. 

2086.  PUotage. 

2087.  Power  of  master  over  seamen. 

2088.  Power  of  master  over  passengen. 

2039.  Impressing  priyate  stores. 

2040.  When  may  abandon  the  ship. 

2041.  Duties  on  abandonment. 

2042.  When  master  cannot  trade  on  his  own  account. 

2043.  Oare  and  diligence. 

2044.  Authority  of  master. 

§  2034.  The  master  of  a  ship  is  appointed  by  the  owner 
and  holds  during  his  pleasure. 

§  2036.  The  master  of  a  ship  is  bound  to  be  always  oi 
^oard  when  entering  or  leaving  a  port,  harbor,  or  river. 

§  2036.  On  entering  or  leaving  a  port,  harbor,  or  river 
the  master  of  a  ship  mus.  take  a  pilot  if  one  offers  bimseli 
uid  while  the  pilot  is  on  board  the  navigation  of  the  ship  de 
rolves  on  him. 

DotiM  of  Pilots  and  PUot  Commissioners,  see  Pol.  Code,  §§  242d-2M7 
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§  2037*  The  master  of  a  ship  may  enrorce  the  obedience 
of  the  mate  and  seamen  to  his  lawful  commands  by  confine 
ment  and  other  reasonable  corporal  punishment,  not  prohib- 
ited bj  acts  of  Congress,  being  responsible  for  the  abuse  of  hi' 
power. 

§  2038.  The  master  of  a  ship  may  confine  any  pernon  on 
board,  dnring  a  voyage,  for  wilful  disobedience  to  his  lawful 
commands. 

§  2039.  If,  during  a  voyage,  the  ship's  supplies  fail,  the 
master,  with  the  advice  of  the  officers,  may  compel  persons 
who  have  private  supplies  on  board  to  surrender  them  for  the 
common  want,  on  payment  of  their  value,  or  giving  security 
therefor. 

§  2040.  The  master  of  a  ship  must  not  abandon  it  dnring 
the  voyage,  without.the  advice  or  the  other  officers. 

§  2041.  The  master  of  a  ship,  upon  abandoning  it,  must 
carry  with  him,  so  far  as  it  is  in  Ins  power,  the  money  and  the 
most  valuable  of  the  goods  on  board,  under  penalty  of  being 
personally  responsible.  If  the  articles  thus  taken  are  lost 
from  causes  beyond  his  control,  he  is  exonerated  from  lia- 
bility. 

§  2042.  The  master  of  a  ship,  who  engages  for  a  common 
profit  on  the  cargo,  must  not  trade  on  his  own  account,  and 
if  he  does,  he  must  account  to  his  employer  for  all  profits  thus 
made  by  him. 

§  2043.  The  master  of  a  siiip  must  use  great  care  and 
diligence  in  the  performance  of  his  duties,  and  is  responsible 
for  all  damage  occasioned  by  his  negligence,  however  slight. 

§  2044.  The  authority  and  liability  of  the  master  of  a 
ship,  as  an  agent  for  the  owners  of  the  ship  and  cargo,  art 
legulated  by  the  Title  on  Agency. 


K  2048-2062  ssRTiinp  M 

ARTICLE  y. 

MATB8  AlTD  SBAJfSH. 

BMnow  2048.  Hate,  wlutt. 

2049.  Seame^  what. 

2050.  Hate  afid  seamen,  how  engaged  and  diaehazfed. 

2051.  Unseaworthy  yesael. 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

2053.  Special  agreement  with  seamen. 

2054.  Wages  depend  on  freightage. 

2055.  When  wages,  &e.,  b^n. 

2056.  Wages,  where  royage  is  broken  up  before  departure 

2057.  Wrongful  discharge. 

2058.  Wages,  when  not  lost  by  wreek. 
^i059.  Certificate. 

2U60.  Disabled  seamen. 

2061.  Maintenance  of  seamen  during  sickness 

2062.  Death  on  the  voyage. 

2063.  Theft,  &c.,  forfeits  wages. 

2064.  Seamen  cannot  ship  gcK>ds. 

2065.  Embeizlemcnt  aud  injuries.  (Bepealed.) 

2066.  I^aw  goTeruing  seamen. 

§  2048.  The  mate  of  a  ship  is  the  officer  next  in  rank  to 
the  master,  and  in  case  of  the  master's  disability  he  must  take 
his  place.  By  so  doing  he  does  not  lose  any  of  his  rights  as 
mate. 

§  2049.  All  persons  employed  in  the  navigation  of  a  ship, 
or  upon  a  voyage,  other  than  the  master  and  mate,  are  to  be 
deemed  seamen  within  the  provisions  of  this  Code. 

§  2050.  The  mate  and  seamen  of  a  ship  are  engaged  by 
the  master,  and  may  be  discharged  by  him  at  any  period  ol 
the  voyage,  for  wilful  and  persistent  disobedience  or  gross  dis- 
qualification, but  cannot  otherwise  be  discharged  before  the 
termination  of  the  voyage. 

§  2061.  A  mate  or  seaman  is  not  bound  to  go  to  sea  in  a 
ihip  that  is  not  seaworthy ;  and  if  there  is  reasonable  doubt  n^ 
its  seaworthiness,  he  may  refuse  to  proceed  until  a  proper  sar 
vey  has  been  had. 

§  2062.  A  seaman  cannot,  by  reason  of  any  agreement, 
be  deprived  of  his  lien  upon  the  ship,  or  of  any  remedy  fi>r  th« 
WM>very  of  his  wages  to  which  he  would  otherwise  have  been 
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entitled.  Any  stipulation  by  which  he  consents  to  abandon 
his  ri^ht  to  wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 
an^  right  he  may  have  or  obtain  in  the  nature  of  salvage,  is 
void. 

§  2063.  No  special  agreement  entered  into  by  a  seaman 
can  Impair  any  ol  his  rights,  or  add  to  any  of  his  obligations, 
fts  defined  by  law,  unless  he  fully  underatands  the  effect  of  the 
Agreement,  and  receives  a  fair  compensation  therefor. 

§  2064.  Except  as  hereinafter  provided,  the  wages  of  sea- 
men are  due  when,  and  so  far  only  as,  freightage  is  earned, 
anless  the  loss  of  freightage  is  owing  to  the  rault  of  the  owner 
or  master. 

§  2056.  The  right  of  a  mate  or  seaman  to  wages  and  pro- 
visions begins  either  from  the  time  he  begins  work,  or  from 
the  time  specified  in  the  agreement  for  his  beginning  work,  or 
from  his  presence  on  board,  whichever  first  happens. 

§  2056.  Where  a  voyage  is  broken  up  before  departure  of 
the  ship,  the  seamen  must  be  paid  for  the  time  they  have 
served,  and  may  retain  for  their  indemnity  such  advances  as 
they  have  received. 

§  2057.  When  a  mate  or  seaman  is  wrongfully  discharged, 
or  is  driven  to  leave  the  ship  by  the  cruelty  of  the  master  on 
the  yoyage,  it  is  then  ended  with  respect  to  him,  and  he  may 
thereupon  recover  his  full  wages. 

§  2068.  In  case  of  loss  or  wreck  of  the  ship,  a  seaman  is  en- 
titled to  his  wages  up  to  the  time  of  the  loss  or  wreck,  whether 
freightage  has  been  earned  or  not,  if  he  exerts  himself  to  the 
utmost  to  save  the  ship,  cargo,  and  stores. 

§  2059.  A  certificate  from  the  master  or  chief  surviving 
officer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to 
the  utmost  to  save  the  ship,  cargo,  and  stores,  is  presumptive 
evidence  of  the  fact. 

§  2060.  Where  a  mate  or  seaman  is  prevented  from  ren 
aering  service  by  illness  or  injury,  incurred  without  his  fault, 
in  the  discharge  of  his  duty  on  the  voyage,  or  by  being  wrong 
felly  discharged,  or  by  a  capture  of  the  ship,  he  is  entitled  te 
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Images  notwithstanding ;  but  in  case  of  a  capture,  a  latablc  de- 
duction for  salvage  is  to  be  made. 

§  2061.  If  a  mate  or  seaman  becomes  sick  or  disabled  dur- 
ing the  voyage,  without  his  fault,  the  expense  of  furnishing 
him  with  suitable  medical  advice,  medicine,  attendance,  and 
other  provision  for  his  wants,  must  be  borne  by  the  ship  till 
the  dose  of  the  voyage. 

§  2062.  If  a  mate  or  seaman  dies  during  the  voyage,  his 
personal  representatives  are  entitled  to  his  wages  to  the  time 
of  his  death,  if  he  would  have  been  entitled  to  them  had  he 
lived  to  the  end  of  the  voyage. 

§  2063.  Desertion  of  the  ship  without  cause,  or  a  jastifi- 
able  discharge  by  the  master  during  the  voyage,  for  miscon- 
duct, or  a  theft  of  any  part  of  the  cargo  or  appurtenances  of 
the  ship,  or  a  wilful  injury  thereto  or  to  the  ship,  forfeits  all 
wages  due  for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

§  2064.  A  mate  or  seaman  may  not,  under  any  pretext, 
Bhip  goods  on  his  own  account  without  permission  from  the 
master. 

§  2065  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  2066.  The  shipment  of  officers  and  seamen,  and  theii 
tights  and  duties,  are  further  regulated  by  acts  of  C<vigress. 


ARTICLE  VI. 
ships'  manaobbs. 

Sbotion  2070.  Manager,  what. 

2071.  Duties  ox  manager. 

2072.  Compensation. 

§  2070.  The  general  agent  for  the  owners,  in  respect  to 
the  care  of  a  ship  and  freight,  is  called  the  manager.  If  he 
to  a  part  owner,  ne  is  also  called  the  managing  owner. 

§  2071.  Unless  otherwise  directed,  it  is  the  duty  of  th« 
Vianager  of  a  ship  to  provide  for  the  complete  seaworthinesi 
if  a  ship ;  to  take  care  of  it  in  port ;  to  see  that  it  is  provided 


M  SBRYics.  !§  2072-2078 

with  necessary  papers,  with  a  proper  master,  mate,  and  crew 
»nd  supplies  of  provisions  and  stores. 

^  2072.  A  mani^ing  owner  is  presumed  to  have  no  righi 
Wt  compensation  for  his  own  senrices.  , 


CHAPTER  in. 

SERVICE  WITHOUT  EMPLOYMENT. 

SxonoH  2078.  Voluntary  interferenoe  with  propertj. 
2079.  SolTage. 

§  2078.  One  who  officiously,  and  without  the  consent  of 
the  real  or  apparent  owner  of  a  thing,  takes  it  into  his  posses- 
sion for  the  purpose  of  rendering  a  service  about  it,  must  com- 
plete such  service,  and  use  ordinary  care,  diligence,  and  rea- 
sonable skill  about  the  same.  He  is  not  entitled  to  any  com- 
pensation for  his  service  or  expenses,  except  that  he  may  de- 
duct actual  and  necessary  expenses  incurred  by  him  about 
such  service  from  any  profits  which  his  service  has  caused  the 
thing  to  acquire  for  its  owner,  and  must  account  to  the  owner 
for  the  residue. 

§  2079.  Any  person,  other  than  the  master,  mate,  or  a 
seaman  thereof,  who  rescues  a  ship,  her  appurtenances,  or 
cargo,  from  danger,  is  entitled  to  a  reasonable  compensation 
therefor,  to  be  paid  out  of  the  property  saved.  He  has  a  lieu 
for  such  claim,  which  is  regulated  by  the  Title  on  Liens ;  but  no 
daim  for  salvage,  as  such,  can  accrue  against  any  vessel,  or 
her  freight,  or  cargo,  in  favor  of  the  owners,  officers,  or  crew 
of  another  vessel  belonging  to  the  same  owners ;  but  the  actual 
cost  at  the  time  of  the  services  rendered  by  one  such  vessel  to 
another,  when  in  distress,  are  payable  through  a  general  avev 
age  contribution  on  the  property  saved.    [In  ^ect  July  1 

874.] 


ii  2085-2080  Cabriaok. 


TITLE   VIL 

CARRIAGE. 

Chapiisk  1.  Caukiaoe  in  General  §§  2085-2090. 
II.  Cakkiage  of  Persons,  §§  2100-2104. 
III.  Cakkiage  of  Property,  §§  2110-2155. 

IV.   (yAKKIAGE  OF  MESSAGES,  §  2161. 

V.  Common  Carriers,  §§  2168-2209. 


CHAPTER  L 

GABBIAGE  IN  GENERAL. 

Bbotion  2086.  Contxaot  of  carriage. 

2086.  Different  kinds  of  carriers. 

2087.  Marine  and  inland  carriers,  what. 

2088.  Carriers  by  sea. 

2089.  Obligations  of  gratuitous  carriers. 

2000.  Obligations  of  gratuitous  carrier  who  has  begun  to  cany 

§  2085.  The  contract  of  carriage  is  a  contract  for  the  con* 
reyance  of  property,  persons,  or  messages,  from  one  place  to 
Unother. 

Owner  is  liable  for  acts  of  drirer     Pol.  Code,  §  29S6. 

§  2086.  Carriage  is  either : 

1.  Inland;  or, 

2.  Marine. 

§  2087.  Carriers  upon  the  ocean  and  upon  arms  of  the 
lea  are  marine  carriers.    All  others  are  inland  carriers. 

§  2088.  Rights  and  duties  peculiar  to  carriers  hjr  sea  an 
defined  by  acts  of  Congress. 

§  2089.  Carriers  without  reward  are  subject  to  the  sam« 
rales  as  employees  without  reward,  except  so  far  as  Is  othes 
▼ise  provided  by  this  title. 

S  2090.  A  carrier  without  reward,  who  has  begun  to  pel 
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form  his  undertaking,  must  complete  it  in  like  manner  as  U 
he  had  received  a  reward,  unless  he  restores  the  person  or 
thing  carried  to  as  favorable  a  position  as  before  he  com- 
menced the  carriage. 


CHAPTER  n. 
GABBIAGB    OF    PBBSON8. 

AtnoLa  I.  GaATUiTous  Carriaob,  §  2096. 

H.  Gauuags  for  Riwabd,  $§  2100-210A 

ARTICLE  I. 

GBATUITOnS  OABBIAOB  OF  PERSONS. 

Sxonoir  2096.  Degree  of  care  required. 

§  2096.  A  carrier  of  persons  without  reward  must  nse  or 
dinarj  care  and  diligence  for  their  safe  carriage. 

ARTICLE  n. 

OARRIAOB   FOB  RBWABD. 

SionOH  2100.  General  duties  of  carrier. 

2101.  Vehiclee. 

2102.  Not  to  OTerlood  his  rehlcle. 
2108.  Treatment  of  passengers. 
2104.  Bate  of  speed  and  delays, 

§  2100.  A  carrier  of  persons  for  reward  must  use  the  ut- 
most care  and  diligence  for  their  safe  carriage,  must  provide 
everything  necessarv  for  that  purpose,  and  must  exercise  to 
that  end  a  reasonable  degree  of  skill. 

§  2101.  A  carrier  of  persons  for  reward  is  bound  to  pro- 
riile  vehicles  safe  and  fit  for  the  purposes  to  which  they  ar« 
put,  and  is  not  excused  for  default  in  this  respect  by  any  de- 
^eof  care. 

§  2102.  A  carrier  of  persons  for  reward  must  not  over 
trowd  or  overload  his  vehicle. 
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§  2103.  A  carrier  of  persons  for  reward  must  give  to  pas- 
sengers all  sach  accommodations  as  are  asual  and  reasonable, 
and  must  treat  them  with  civility,  and  give  them  a  reasonable 
degree  of  attention. 

§  2104*  A  carrier  of  persons  for  reward  mast  travel  at  • 
reasonable  rate  of  speed,  and  without  any  unreasonable  delay, 
or  deviation  from  his  proper  route. 


CHAPTER  in. 
CARRIAGE  OP  PROPERTY. 
4mou  I.  GxNX&AL  Dbfinitions,  §  2110. 


Y.   GIRKBAL  AVSRAGB,   §§  2148-2166 


ARTICLE  I. 

OENBBAL    DEFINITIONS. 

Ssonoir  2110.  Freight,  consignor,  &o.,  what. 

§  2110.  Property  carried  is  called  freight;  the  reward,  if 
any,  to  be  paid  lor  its  carriage  is  called  freightage ;  the  person 
who  delivers  the  freight  to  the  carrier  is  called  the  consignor ; 
and  the  person  to  whom  it  is  to  be  delivered  is  called  the  con- 
lignee. 

ARTICLE  IL 

•  OBLIGATIONS    OF  THB  CABBIEB. 

IxoTiOH  2114.  Care  and  diligence  required  of  carriers. 

2115.  Carrier  to  obey  directions. 

2116.  Conflict  of  orders. 

2117.  Stowage,  deviation,  &o. 

2118.  DeUyery  of  freight. 
2119  Place  of  delivery. 

2120.  Obligations  of  carrier  when  freight  is  not  delivered  feo  eea 

SlU.  How  carrier  may  terminate  his  liability. 

"'       When  consignee  cannot  be  found.    (Bepealed.) 
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§  2114.  A  carrier  of  property  for  reward  must  use  at 
least  ordinary  care  and  diligence  in  the  performance  of  all  his 
duties.  A  carrier  without  reward  must  use  at  least  slight  care 
and  diligence. 

§  2116.  A  carrier  must  comply  with  the  directions  of  the 
consignor  or  consignee  to  the  same  extent  that  an  employee  is 
bound  to  comply  with  those  of  his  employer. 

§  2116.  When  the  directions  of  a  consignor  and  consignee 
are  conflicting,  the  carrier  must  comply  with  those  of  the  con- 
signor in  respect  to  all  matters  except  the  delivery  of  the 
freight,  as  to  which  he  must  comply  with  the  directions  of  the 
consignee,  unless  the  consignor  has  specially  forbidden  the  car- 
rier to  receive  orders  from  the  consignee  inconsistent  with  his 
own. 

§  21 17.  A  marine  carrier  must  not  stow  freight  upon  deck 
during  the  voyage,  except  where  it  is  usual  to  do  so,  nor  make 
any  improper  deviation  from  or  delay  in  the  voyage,  nor  do 
any  other  unnecessary  act  which  would  avoid  an  insurance  in 
the  usual  form  upon  the  freight. 

§  2118.  A  carrier  of  property  must  deliver  it  to  the  con- 
signee, at  the  place  to  which  it  is  addressed,  in  the  manner 
usual  at  that  place. 

§  2119.  If  there  is  no  usa^e  to  the  contrary  at  the  place 
of  delivery,  freight  must  be  delivered  as  follows  ; 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  car- 
rier, it  may  be  delivered  at  the  station  nearest  to  the  place  to 
which  it  is  addressed  ; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  de- 
livered at  the  wharf  where  the  ship  moors,  within  a  reasonable 
distance  from  the  place  of  address ;  or,  if  there  is  no  urtiarf, 
on  board  a  lighter  alongside  the  ship ;  or, 

3.  In  other  cases,  it  must  be  dehvered  to  the  consignee  or 
his  agent,  personally,  if  either  can,  with  reasonable  dUigence, 
be  found. 

§  2120.  If,  for  any  reason,  a  '»rrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  personally,  he  must  give 
notice  to  the  cor^ignee  of  its  arrival,  and  keep  the  same  in 
lafety  upc,^  his  "^ponsibility  as  a  warehouseman,  until  the 
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consignee  has  had  a  reasonable  time  to  remore  it.  If  th« 
place  of  residence  or  business  of  the  consignee  be  unknown 
to  the  carrier,  he  may  give  the  notice  by  letter  dropped  in  the 
nearest  post  oflSce.    [In  effect  July  1,  1874.] 

66  Oal.  484. 

§2121.  Ifa  consignee  does  not  accept  and  remove  frei;;Iit 
within  a  reasonable  time  after  the  carrier  has  fulfilled  his  obli- 
gation to  deliver,  or  duly  offered  to  fulfil  the  same,  the  car- 
rier may  exonerate  himself  from  further  liability  by  placing 
the  freight  in  a  suitable  warehouse,  on  storage,  on  account  of 
the  consignee,  and  giving  notice  thereof  to  him.  [In  effect 
July  I,  1874.] 

§  2122  of  said  Code  is  repealed.     [In  efi^t  July  1, 1874.* 


ARTICLE  m. 

BILL  OF  LADING. 

BionoN  2126.  Bill  of  lading,  what. 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2129.  Effect  of  bill  of  lading  on  rights,  &e.,  of  caizkor. 

2180.  Bills  of  lading  to  be  given  to  consignor. 

2181.  Carrier  exonerated  by  delivery  accordine  to  bill  of  lading 
8182.  Carrier  may  demand  surrender  of  bill  of  lading  befored»- 

livery 

§  2126.  A  bill  of  lading  is  an  instrument  in  writing, 
signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as 
to  ideutiiy  it,  stating  the  name  of  the  consignor,  the  terms  of 
the  contract  for  carriage,  and  agreeing  or  directing  that  the 
freight  be  delivered  to  the  order  or  assigns  of  a  specified  per 
son  at  a  sped  Bed  place. 

Issuing  Fictitious  BUI  of  Lading.    Penal  Code,  §  577. 

§  2127.  All  the  title  to  the  freight  which  the  first  holder 
of  a  bill  of  lading  had  when  he  received  it,  passes  to  'every 
subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  th« 
ordinary  course  of  business,  with  like  effect  and  in  like  man- 
ner as  in  the  case  of  a  bill  of  exchange. 

Delivery  iidthout   cancelling  receipt  a  penal  offence.    Penal  Oodi 

Oo2b« 

I  2128.  When  a  bill  of  lading  b  made  to  «  bearer/'  or 
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in  eqniYftlent  tenns,  a  simple  transfer  thereof ,  by  delivery, 
conveys  the  same  tide  as  an  indorsement. 

§  2129.  A  bill  of  lading  does  not  alter  the  rights  or  ob- 
ligations of  the  carrier,  as  defined  in  this  chapter,  anle8s  it  ii 
piitinly  inconsistent  therewith. 

§  2130.  A  carrier  must  subscribe  and  deliver  to  the  con- 
signor, on  demand)  any  reasonable  number  of  bills  of  lading, 
of  the  same  tenor,  expressing  truly  the  original  contract  for 
carriage ;  and  if  he  refuses  to  do  so,  the  consignor  may  take 
the  freight  from  him,  and  recover  from  him,  besides,  all  dam- 
age thereby  occasioned. 

Duplicate  receipts  must  be  marked  "  dnplieate."    Penal  Code  §  680. 

§  2131.  A  carrier  is  exonerated  from  liability  for  freight 
by  delivery  thereof,  in  good  faith,  to  any  holder  of  a  bill  of 
lading  therefor,  properly  indorsed,  or  made  in  favor  of  the 
bearer. 

§  2132.  When  a  carrier  has  given  a  bill  of  lading,  or  other 
instrument  substantially  equivalent  thereto,  he  may  require  itp 
lurrender,  or  a  reasonable  indemnity  against  claims  thereon, 
before  delivering  the  freight. 


ARTICLE  IV. 

FREIGHT  AGE. 

Bionoir  2186.  When  freightage  is  to  be  paid. 

2187.  Consignor,  when  liable  for  freightage 

2188.  Consignee  when  liable. 

2139.  Natural  increase  of  freight. 

2140.  Apportionment  by  contract 

2141.  Same.  , 

2142.  Apportionment  according  to  distance. 
2148.  Freight  carried  further  than  agreed,  &e 
2144.  Carrier's  lien  for  freightage 

§  2136.  A  carrier  may  require  his  freightage  to  be  paid 
opon  his  receiving  the  freight ;  but  if  he  does  not  demand  it 
Ifaen,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the 
^onsig^ee. 

§  2187.  The  consignor  of  freight  is  presumed  to  be  liabls 
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for  the  freightage,  but  if  the  contract  between  him  aid  tb« 
carrier  provides  that  the  consignee  shall  pay  it,  and  the  car- 
rier nllows  the  consignee  to  take  the  freight,  he  cannot  affcer- 
urards  recover  the  freightage  from  the  consignor. 

§  2138.  The  consignee  of  freight  is  liable  for  the  freight- 
age, if  he  accepts  the  freight  with  notice  of  the  intention  d 
the  consignor  that  he  shoald  pay  it. 

§  2139.  No  freightage  can  be  charg^^  upon  the  nat.iral 
increase  of  freight. 

§  2140.  If  freightage  is  apportioned  by  a  bill  of  lading  of 
other  contract  made  between  a  consignor  and  carrier,  the  car* 
rier  is  entitled  to  payment,  according  to  the  apportionment, 
for  so  mach  as  he  delivers. 

§  2141.  If  a  part  of  the  freight  is  accepted  by  a  con- 
rignee,  without  a  specific  objection  that  the  rest  is  not  deliv- 
ered, the  freightage  mast  be  apportioned  and  paid  as  to  that 
part,  though  not  apportioned  in  the  original  contract. 

§  2142.  If  a  consignee  voluntarily  receives  freight  at  a 
place  short  of  the  one  appointed  for  delivery,  the  carrier  is  en- 
titled to  a  just  proportion  of  the  freifjhtage,  according  to  dis- 
tance. If  the  carrier,  being  ready  and  willing,  oflers  to  com- 
plete the  transit,  he  is  entitled  to  the  full  freightage.  If  he 
does  not  thus  o^t  completion,  and  the  consignee  receives  the 
freight  only  from  necessity,  the  carrier  is  not  entitled  to  any 
freightage. 

^  §  2143.  If  freight  is  carried  further,  or  Saore  expedi 
tiously,  than  was  agreed  upon  by  the  parties,  the  carrier  is  nof 
entitled  to  additional  compensation,  and  cannot  refuse  to  de* 
tiver  it,  on  the  demand  of  the  consignee,  at  the  place  and  timf 
«f  its  arrival. 

§  2144.  A  carrier  has  a  lien  for  freightage,  which  ia  reg 
lliHbed  by  the  Title  on  Liens. 
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ARTICLE  V. 

OBNBRAL   AYERAOB. 

BwmoH  2148.  Jettison  and  general  aTenfe,  what. 
2148.  Order  of  jettbon. 

2160.  By  whom  made. 

2161.  Loss,  how  borne. 

2162.  Qenezal  arerage  loss,  how  adjusted. 
2168.  Values,  how  ascertained. 

2164.  Things  stowed  on  deck. 

2166.  Application  of  the  foregoing  rales 

§  2148.  A  carrier  by  water  may,  when  in  case  of  extrenM 
peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  throw 
overboard,  or  otherwise  sacrifice,  any  or  all  the  cargo  or  ap- 
purtenances of  the  ship.  Throwing  property  overboard  for 
snch  purpose  is  called  jettison,  and  the  loss  incurred  thereby 
IS  called  a  general  average  loss. 

§  2149.  A  jettison  must  begin  with  the  most  bulky  and 
least  valuable  articles,  so  far  as  possible. 

§  2160.  A  jettison  can  be  made  only  hj  authority  of  the 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an 
overruling  necessity,  when  it  may  be  made  by  any  other  per- 
Bon. 

§  2161.  The  loss  incurred  by  a  jettison,  when  lawfully 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the 
ship,  appurtenances,  freightage,  and  cargo  for  the  benefit  ol 
which  the  sacrifice  is  nuide,  as  well  as  by  the  owner  of  the 
thing  sacrificed. 

§  2162.  The  proportions  in  which  a  general  average  loss 
b  to  be  borne  must  be  ascertained  by  an  ^justment,  in  which 
the  owner  of  each  separate  interest  is  to  be  charged  with  such 
proportion  of  the  value  of  the  thing  lost  as  the  value  of  his 
part  of  the  property  afiected  bears  to  the  value  of  the  whole, 
^ut  an  adiustment  made  at  the  end  of  the  voyage,  if  valid 
•here,  is  vaud  everywhere. 

§  2168.  In  estimating  values  for  the  purpose  of  a  genera) 
average,  the  ship  and  appurtenances  must  be  valued  as  at  the 
■nd  of  Uie  voyage,  the  freightage  at  one  half  the  amoimft  dnt 

20 


§§  2164-2162  CARRIAGE.  aoi 

on  deliverj,  and  the  cargo  as  at  the  time  and  place  of  its  dis- 
charge ;  adding,  in  each  case,  the  amount  made  good  by  con- 
tribndon. 

§  2164.  The  owner  of  things  stowed  on  deck,  in  case  of 
their  jettison,  is  entitled  to  the  benefit  of  a  general  average 
contribution  only  in  case  it  is  usual  to  stow  such  things  on 
deck  upon  such  a  voyage. 

§  2155.  The  rules  herein  stated  concerning  jettison  aM 
equally  applicable  to  every  other  voluntary  sacrifice  of  prop< 
erty  on  a  snip,  or  expense  necessarily  incurred,  for  the  preset^ 
ration  of  the  ship  and  cargo  from  extraordinary  perils. 

CHAPTER  IV. 
CABBIAGB   OF  MBSSAQES. 


SsonoN  2161.  Obligations  of  carrier  of „ 

2162.  Degree  of  care  and  diligence  required. 

§  2161.  A  carrier  of  messages  for  reward,  other  than  by 
telegraph,  must  deliver  them  at  the  place  to  which  they  are 
addressed,  or  to  the  person  for  whom  they  are  intended.  Such 
carrier,  by  telegraph,  must  deliver  them  at  such  place  and  to 
such  person,  provided  the  place  of  address,  or  the  person  for 
whom  they  are  intended,  is  within  a  distance  of  two  miles 
from  the  main  office  of  the  carrier  in  the  city  or  town  to  which 
the  messages  are  transmitted,  and  the  carrier  is  not  required, 
in  making  the  delivery,  to  pay  on  his  route  toll  or  ferriage ; 
but  for  any  distance  beyond  one  mile  from  such  office,  com- 
pensation may  be  charged  for  a  messenger  employed  by  th^ 
carrier,     fin  effect  July  1,  1874.] 

Penal  Code,  §  638. 

§  2162.  A  carrier  of  messages  for  reward  must  use  gre?.l 
care  and  diligence  in  the  transmission  and  delivery  of  me» 
•ages.     [In  effect  July  1,  1874.] 

CHAPTER  V. 

COMMON  OABBIEBS. 

ABn«u  I.  Common  Carriers  in  Gxnsral,  §§  2168-2177. 
n.  Common  Carrurs  or  Pkrsons,  §§  2180-2191 
m.  Common  Carrurs  or  Propkrtt,  §§  2194-23M 
lY.  Common  Garrirrr  ov  IfcssAass,  f  §  22O7-2209. 
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ABTICLE  I. 

COMMON   OABRIBBS    IN    OBKBBAIi. 

laotlOH  2168.  Common  cunrier,  what. 

2169.  Obligation  to  accept  freight. 

2170.  Obligation  not  to  giye  preference. 

2171.  What  preferencee  he  must  give. 

2172.  Starting. 
2178.  Compensation. 

2174.  Obligations  of  carrier  altered  only  by  agreemettt. 

2175.  Certain  agreements  yoid. 

2176.  Effect  of  written  contract. 

2177.  When  not  liable  for  loss. 

§  2168.  Every  one  who  offers  to  the  public  to  carry  pe^ 
BODS,  property^  or  messages,  excepting  only  telegraphic  meB- 
lages,  is  a  common  carrier  of  whateyer  he  thus  offers  to  carry. 
[In  effect  July  1,  1874.] 

Polit.  Code,  §  2986 ;  Fenal  Code,  §  865. 

§  2169.  A  common  carrier  must,  if  able  to  do  so,  accept 
and  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry. 

§  2170.  A  common  carrier  must  not  give  preference,  in 
time,  price,  or  otherwise,  to  one  person  over  another.  Every 
common  carrier  of  passengers  by  railroad,  or  by  vessel  plying 
upon  waters  lying  wholly  within  this  State,  shall  establish  a 
Bcliedule  time  for  the  starting  of  trains  or  vessels  from  their 
respective  stations  or  wharves,  of  which  public  notice  shall  be 
given,  and  shall,  weather  permitting,  except  in  case  of  acci- 
dent or  detention  caused  by  connecting  lines,  start  their  said 
trains  or  vessels  at  or  within  ten  minutes  after  the  schedule 
time  so  established  and  notice  given,  under  a  penalty  of  two 
hundred  and  fifty  dollars  for  each  neglect  ao  to  do,  to  be  re- 
covered by  action  before  any  court  of  competent  jurisdiction, 
upon  complaint  filed  by  the  district  attorney  of  the  county  in 
the  name  of  the  people,  and  paid  into  the  common  school  fand 
•f  the  said  county.    [In  effect  April  2,  1880.] 

§  2171.  A  common  carrier  must  always  give  a  preference 
In  time,  and  may  give  a  preference  in  price,  to  the  United 
States  and  to  this  State. 

§  2172.  A  common  carrier  must  start  at  sveh  time  and 
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place  as  he  announces  to  the  public,  unless  detained  hy  acci- 
dent or  the  elements,  or  in  order  to  connect  with  carriers  ou 
other  lines  of  travel.     [In  effect  July  1, 1874.] 

§  2173.  A  common  carrier  is  entitled  to  a  reasonable 
compensation  and  no  more,  which  he  may  require  to  be  paid 
in  advance.  If  payment  therdof  is  refused^  he  may  refuse  to 
t-arry. 

§  2174.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be  limited  by 
9])ecial  contract.     [In  effect  July  1,  1874.] 

§  2175.  A  common  carrier  cannot  be  exonerated,  by  an} 
agi'eement  made  in  anticipation  thereof,  from  liability  for  the 
gross  negligence,  fraud,  or  wilful  wrong  of  himself  or  his  ser- 
vants. 

§  2176.  A  passenger,  consignor,  or  consignee,  by  accept- 
ing a  ticket,  bill  of  l^ng,  or  written  contract  for  carria^^e, 
with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 
time,  place,  and  manner  of  deiiveiy  therein  stated ;  and  also 
to  the  limitation  stated  therein  upon  the  amount  of  the  car- 
rier's liability  in  case  property  carried  in  packages,  trunks,  or 
boxes,  is  lost  or  injured,  when  the  value  of  such  property  is 
not  named ;  and  also  to  the  limitation  stated  therein  to  the 
carrier's  liability  for  loss  or  injury  to  live  animals  carried. 
But  his  assent  to  any  other  modification  of  the  carrier's  obli- 
gations contained  in  such  instrument  can  be  manifested  only 
by  his  signature  to  the  same.     [In  effect  July  1,  1874.] 

§  2177.  A  common  carrier  is  not  responsible  for  loss  or 
miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter, 
containing  money  or  notes,  bills  of  exchange,  or  other  papers 
3£  vsdue,  unless  he  be  informed  at  the  time  of  its  receipt  ot  tfa< 
ralae  of  its  contents.     [In  effect  July  1,  1874.] 


ARTICLE  n. 

COMMON   CARBIBRS   OF   PBR80H8. 

BWfflOir  2180.  Obligation  to  carry  luggage- 

2181.  Luggage,  what. 

2182.  Liability  for  luggage 
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SlonoH  2188.  Laggace,  how  carried  and  dellywvd. 
2184.  Obligation  to  proTide  yehicles. 
2186.  Seats  for  paf^sengers. 

2186.  Regulations  for  conduct  of  busineu. 

2187.  Fare,  when  payable. 

2188.  Ejection  of  passengers. 

2189.  Paasenger  who  haa  not  paid  fare. 

2190.  Vara  not  payable  after  ejection. 

2191.  Carrier's  lien. 

§  2180.  A  common  carrier  of  persons,  unless  his  vehicle 
is  fitted  for  the  reception  of  persons  exclusively,  must  receive 
and  carry  a  reasonable  amount  of  luggage  for  each  passenger 
without  charge,  except  for  an  excess  of  weight  over  one  hun- 
dred pounds  to  a  passenger  :  provided,  that  if  such  carrfer  be 
a  proprietor  of  a  stage  line,  he  may  not  receive  and  carry  for 
each  passenger  by  such  stage  line,  without  charge,  more  than 
wxty  pounds  of  luggage.     [In  effect  May  8,  1878.] 

§  2181.  Luggage  may  consist  of  any  articles  intended  foi 
the  use  of  a  passenger  while  travelling,  or  for  his  personal 
equipment. 

§  2182.  The  liability  of  a  carrier  for  luggage  received  by 
him  with  a  passenger  is  the  same  as  that  of  a  common  carrier 
of  property. 

§  2183.  A  common  carrier  must  deliver  every  passenger's 
luggage,  whether  within  the  prescribed  weight  or  not,  imme- 
diately upon  the  arrival  of  the  passenger  at  his  destination ; 
and,  unless  the  vehicle  would  be  overcrowded  or  overloaded 
thereby,  must  carry  it  on  the  same  vehicle  by  which  he  carries 
I  he  passenger  to  whom  it  belonged,  except  that  where  luggage 
is  transported  by  rail,  it  must  be  checked  and  cariied  in  a  reg- 
ular baggage  car;  and  whenever  passengers  neglect  or  refuse 
to  have  their  luggage  so  checked  and  transported,  it  is  carried 
at  their  risk.     [In  effect  July  1,  1874.] 

§  2184.  A. common  carrier  of  persons  must  provide  a  suffi- 
ce >nt  number  of  vehicles  to  accommodate  all  the  passengem 
who  can  be  reasonably  expected  to  require  carriage  at  any  one 
time. 

§  2186.  A  common  carrier  of  persons  must  provide  every 
oassenger  with  a  seat.  He  must  not  overload  his  vehicle  by 
leceiving  and  carrying  more  passengers  than  its  rated  capacity 
lUowi. 
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§  2186.  A  common  carrier  of  peraons  may  make  rules  for 
the  conduct  of  his  business,  and  may  require  passengers  to 
conform  to  them,  if  they  are  lawfiil,  public,  uniform  in  theii 
application,  and  reason»>le. 

§  2187.  A  common  carrier  may  demand  the  fare  of  pas- 
sengers, either  at  starting  or  at  any  subsequent  time. 

§  2188.  A  passenger  who  refuses  to  pay  his  fare  or  to 
conform  to  any  lawful  regulation  of  the  carrier,  may  be 
ejected  from  the  vehicle  by  the  carrier.  But  this  must  be 
done  with  as  little  violence  as  possible,  and  at  any  usual  stop- 
ping place  or  near  some  dwelhng-house. 

§  2189.  A  passenger  upon  a  railroad  train  who  has  not 
paid  his  fare  before  entering  the  train,  if  he  has  been  afforded 
an  opportunity  to  do  so,  must,  upon  demand,  pay  ten  per  ceBt 
in  addition  to  the  reg^ar  rate. 

§  2190.  After  having  ejected  a  passenger,  a  carrier  has  no 
right  to  require  the  payment  of  any  part  of  his  fare. 

§  2191.  A  common  carrier  has  a  lien  upon  the  lugeage  of 
a  passenger  for  the  pavment  of  such  fare  as  he  is  entitled  to 
from  him.    This  lien  is  regulated  by  the  Title  on  Liens. 

Penalty  foi  overdhargei.    Penal  Code,  §  626. 


ARTICLE  m. 

COMMON  CABBIBRS   OF  PROPBBTT. 

^■01  VN  2194.  Liability  of  inland  carriers  for  loM 

2196.  When  exemptions  do  not  apply. 

2196.  Liability  for  delay. 

2197.  Liability  of  marine  oairieis 

2198.  Same. 

2199.  Perils  of  sea,  what. 

2200.  Consignor  of  valnables  to  declare  their  nature 

2201.  Delivery  of  freight  beyond  usual  route. 

2202.  Proof  to  be  given  in  case  of  loss. 

2208.  Carrier's  services,  other  than  carriage  and  dellrery 
2204.  Sale  of  perishable  property  for  freight. 

i  2194.  Unless  the  consignor  accompanies  the  freight  and 
letains  exdnsive  control  thereof,  an  inland  common  carrier  o 
Property  is  liable,  from  the  time  that  he  ^iccepts  until  he 
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Keves  himself  from  liability  pnrfniant  to  sections  2118  to  2122, 
for  the  loss  or  injniy  thereof  from  any  cause  whatever,  ex 
cept : 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneoni 
action,  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this 
State ; 

3.  Theact  of  the  law;  or,  ^ 

4.  Any  irresistible  superhuman  cause. 

§  2196.  A  common  carrier  is  liable,  even  in  the  cases  ex- 
cepted by  the  last  section,  if  his  ordinary  negligence  exposes 
the  property  to  the  cause  of  the  loss. 

§  2196.  A  common  carrier  is  liable  for  dela^  only  when 
it  is  caused  by  his  want  of  ordinary  care  and  diligence.  [In 
sflTect  July  1,  1874.] 

§  2197.  A  marine  carrier  is  liable  in  like  manner  as  an 
inland  carrier,  except  for  loss  or  injury  caused  by  the  perils  of 
the  sea  or  fire. 

§  2198.  Tlie  liability  of  a  conmion  carrier  by  sea  is  fui 
ther  regulated  by  acts  of  Congress. 

§  2199.  Perils  of  the  sea  are  from: 

1 .  Storms  and  waves ; 

2.  Rocks,  shoals,  and  rapids ; 

3.  Other  obstacles,  though  of  human  origin ; 

4.  Changes  of  climate  ; 

5.  The  confinement  necessary  at  sea ; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

§  2200.  A  common  carrier  of  gold,  silver,  platina,  or  pre- 
"^ious  stones,  or  of  imitations  thereof,  in  a  manufactured  )r 
unmanufactured  state;  of  timepieces  of  any  description;  oi 
Legotiable  paper  or  other  valuable  writings ;  of  pictures,  ghuKi, 
or  chinaware;  of  statuary,  silk,  or  laces  ;  or  Df  plated  ware  of 
ftny  kind,  is  not  liable  for  more  than  fifty  dollars  upon  the  loss 
K  injury  of  any  one  package  of  such  articics,  unless  he  has 
notice,  upon  his  receipt  thereof,  by  mark  upon  the  package  or 
fttherwise,  of  the  nature  of  the  freight ;  nor  is  such  carrier  lia- 
ib  upon  any  package  carried  for  more  than  the  value  of  ib« 
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ftrticles  named  in  the  receipt  or  the  bill  of  lading.     [In  rfkd 
July  1,  1874.] 

§  2201.  If  a  common  carrier  accepts  freight  for  a  plac« 
beyond  his  nsnal  route,  he  must,  unless  he  stipulates  other* 
wise,  deliver  it  at  the  end  of  his  route  in  that  direction  to 
some  other  competent  carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  his  liability 
ceases  upon  making  such  delivery. 

§  2202.  ir  freight  addressed  to  a  place  beyond  the  usual 
route  of  the  common  carrier  who  first  received  it  is  lost  or  in- 
jured, he  must,  within  a  reasonable  time  afler  demand,  give 
satisfactory  proof  to  the  consignor  that  the  loss  or  injury  did 
not  occur  while  it  was  in  his  charge,  or  he  will  be  himiself  lia- 
ble therefor. 

§  2203.  In  respect  to  any  service  rendered  by  a  common 
carrier  about  freight,  other  than  its  carriage  and  delivery,  his 
rights  and  obligations  are  defined  by  the  Titles  on  Deposit  and 
Service. 

§  2204.  If,  from  any  cause  other  than  want  of  ordinary 
care  and  diligence  on  his  part,  a  common  carrier  is  unable  to 
deliver  perishable  property  transported  by  him,  and  collect 
his  charges  thereon,  he  may  cause  the  property  to  be  sold  in 
open  market,  to  satisfy  his  lien  for  freightage.  [In  effect 
July  1,  1874.] 

Penalty  for  overoharges.    Penal  Code,  §625. 


ARTICLE  IV. 
COMMON  CARRIERS  OF  ME88AOB8. 


Seotion  2207.  Order  of  transmission  of  telegraphic 

2208.  Order  in  other  cases. 

2209.  Damages  when  message  is  refused  or  postponed 

§  2207.  A  carrier  of  messages  by  telegraph  must,  if  it  k 
\,«/acticable,  transmit  every  such  message  immediately  upon 
'ts  receipt.  But  if  this  is  not  practicable,  and  several  me»- 
nages  accumulate  upon  his  hands,  he  must  transmit  them  in 
Ihe  following  order : 

1.  Messages  from  public  agents  of  the  United  States  or  o 
Una  State,  on  public  business ; 
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2.  Messages  intended  in  good  fiuth  for  immediate  publica 
fcion  in  newspapers,  and  not  for  any  secret  nse  ; 

3.  Messages  giving  information  relating  to  the  sickness  oi 
death  of  any  person  ; 

4.  Other  messages  in  the  order  in  which  they  were  received 

Venal  Code,  §  68a 

§  2208.  A  common  carrier  of  measaees,  otherwise  than  by 
telegraph,  must  transmit  messages  in  the  order  in  which  he 
receives  them,  except  messages  from  agents  of  tlie  United 
States  or  of  this  State,  on  public  business,  to  which  he  must 
•Iways  give  priority.  But  he  may  fix  upon  certain  times  for 
the  simultaneous  transmission  of  messages  previously  received. 

§  2209.  Every  person  whose  message  is  refused  or  post- 
poned, contrary  to  the  provisions  of  this  chapter,  is  entitled  to 
recover  from  the  carrier  his  actual  damages,  and  fif^  dollars 
in  addition  thereto. 


TITLE  Vm. 
TRUST. 


Chaftkr  I.  Trusts  in  General,  §§  2215-S244. 

II.  Trusts  for  the  Benefit  of  Third  PBBflOHS,  |f 

2250-2289. 


CHAPTER  L 
TRUSTS  IN  QBNBRAIj. 

imou  I.  NAYuai  AND  Cbbation  or  a  Tbubt^JtS  2216-2294 
n.  Obugations  of  Tbustxxs,  §§  2228-2289. 
in.  Obugations  of  Third  Pbbsons,  §§  2248-2214. 

ARITCLE  I. 

HAfl^USB   AND   CREATION   OF  A   TRUST. 

8ionoN  2216.  Tnuts  classified. 

2216.  Yoluntaxy  trust,  what. 
S217.  InTOluntary  trust,  what 
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taonoN  2218.  Fardea  to  the  contract. 

2219.  What  constitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  as  to  truftcr. 

2222.  How  created  as  to  trustee. 
2228.  luToluntary  trustee,  who  is. 

2224.  InToIuntary  trust  resulting  from  nqsUfn^i)**  ^^ 

§  2215.  A  trust  is  either : 

1.  Voluntary;  or, 

2.  Involuntary. 

§  2216.  A  voluntary  trost  is  an  obligation  ariging  oat  of 
ft  personal  confidence  reposed  in,  and  voluntarily  accepted  by, 
one  for  the  benefit  of  another. 

§  2217.  An  involuntary  trust  is  one  which  is  created  by 
operation  of  law. 

§  2218.  The  person  whose  confidence  creates  a  trust  is 
called  the  trustor ;  the  person  in  whom  the  confidence  is  re- 
posed is  called  the  trustee ;  and  the  person  for  whose  benefit 
the  trust  is  created  is  called  the  beneficiary. 

§  2219.  Every  one  who  voluntarily  assumes  a  relation  of 
personal  confidence  with  another  is  deemed  a  trustee,  within 
the  meaning  of  this  chapter,  not  only  as  to  the  person  who  re- 
poses such  confidence,  but  also  as  to  all  persons  of  whose  affaira 
he  thus  acquires  information  which  was  given  to  such  person 
in  the  like  confidence,  or  over  whose  affairs  he,  by  such  confi- 
dence, obtains  any  control. 

§  2220.  A  trast  may  be  created  for  any  purpose  for  which 
a  contract  mav  lawfully  be  made,  except  as  otherwise  pre* 
e*.ribed  by  the  I'itles  on  Uses  and  Trusts  and  on  Transfers. 

§  2221.  Subject  to  the  provisions  of  section  852,  a  vclufl- 
i.\ry  trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor,  indicating  with  reasonable  cer 
tainty . 

1.  An  intention  on  the  part  of  the  trustor  to  create  a  tmst 
ftud, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 
58  Cat.  483. 

§  2222.  Subject  to  the  provisions  of  section  852,  a  volon 
tary  trust  is  created,  as  to  the  tru.stee,  by  any  words  or  acts  oi 
'  indicating,  v'ith  reasonable  certainty- 
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1.  His  acceptance  of  the  trust,  or  his  acknowledgmenfc,  made 
Qpon  sufficient  consideration,  of  its  existence ;  and, 

2.  The  sabject,  purpose,  and  beneficiary  of  the  trust. 

§  2223.  One  who  wrongfully  detains  a  thing  is  an  invol 
ontary  tmstee  thereof,  for  the  benefit  of  the  owner. 

§  2224.  One  who  ^ins  a  thing  by  fraud,  accident,  mi» 
take,  undue  influence,  the  violation  of  a  trust,  or  other  wrongs 
fnl  act,  is,  unless  he  has  some  other  and  better  right  thereto, 
an  involuntary  trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it. 

58  Cal.  116,  62L 

ARTICLE  II. 

OBLIGATIONS  OF  TRUSTBES. 

iMmoK  2228.  Trustee's  obligation  to  good  faith. 

2229.  Trustee  not  to  use  property  for  his  own  profit. 

2230.  Certain  transactions  forbidden. 

2231.  Trustee's  influence  not  to  be  used  for  his  advantage. 

2232.  Tnutee  not  to  assume  a  trust  adverse  to  interest  of  bencA 

Clary. 
2283.  To  disclose  adverse  interest. 
2234.  Trustee  guilty  of  fraud,  when. 

2236.  Presumption  against  trustees. 

2286.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  Uabilily  for  breach  of  trust. 

2238.  Same. 

2239.  Co-trustees,  how  far  liable  for  each  other. 

§  2228.  In  all  matters  connected  with  his  trust,  a  trustee 
is  bound  to  act  in  the  highest  good  faith  toward  his  beneficiary, 
and  may  not  obtain  any  advantage  therein  over  the  latter  by 
the  slightest  misrepresentation,  concealment,  threat,  or  ad- 
verse pressure  of  any  kind. 

§  2229.  A  trustee  may  not  use  or  deal  with  the  trust 
property  for  his  own  profit,  or  for  any  other  purpose  uncop" 
lected  with  the  trust,  in  any  manner. 

§  2280.  Neither  a  trustee  nor  any  of  his  agents  may  take 
part  in  any  transaction  concerning  the  trust  m  which  he  oi 
any  one  for  whom  he  acts  as  agent  has  an  interest,  present  of 
sontingent,  adverse  to  that  of  his  beneficiary,  except  as  fol 
kmu: 
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1 .  When  the  beneiiciaiy,  having  capacity  to  contract,  witl 
a  full  knowledge  of  the  motiyes  of  the  trustee,  and  of  all  othe« 
facts  concern  iug  the  transaction  which  might  affect  his  owi 
decision,  and  without  the  nse  of  anj  influence  on  the  part  of 
the  trustee,  permits  him  to  do  so ; 

2.  When  the  beneficiary  not  having  capacity  to  contract 
the  proper  court,  upon  the  like  information  of  the  facts,  granta 
the  like  permission ;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to  con- 
tract, and  some  not  having  it,  the  former  grant  permission  for 
themselves,  and  the  proper  court  for  the  latter,  m  the  manner 
above  prescribed. 

54  Cal.  106. 

§  2231.  A  trustee  ma^  not  nse  the  influence  which  his 
position  gives  him  to  obtain  any  advantage  from  his  benefi- 
ciary. 

§  2232.  No  trustee,  so  long  as  he  remains  in  the  trust, 
may  undertake  another  trust  adverse  in  its  nature  to  the  in- 
terest of  his  beneficiary  in  the  subject  of  the  trust,  without  the 
consent  of  the  latter. 

§  2233.  If  a  trustee  acquires  any  interest,  or  becomes 
charged  with  any  duty,  adverse  to  the  interest  of  his  benefi- 
ciary in  the  subject  of  the  trust,  he  must  immediately  inform 
the  latter  thereof,  and  may  be  at  once  removed. 

§  2234.  Every  violation  of  the  provisions  of  the  preceding 
sections  of  this  article  is  a  fraud  against  the  beneficiary  of  the 
trust. 

62  Oal.  406. 

^  §  2236.  All  transactions  between  a  trustee  and  his  benefi- 
ciary during  the  existence  of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he  obtains  any  ad 

^antage  from  his  beneficiary,  are  presumed  to  be  entered  inio 
by  the  latter  without  sufficient  consideration,  and  under  unda« 
influence. 

§  2286.  A  trustee  who  wilfully  and  unnecessarily  minglei 
the  trust  property  with  his  own,  so  as  to  constitute  himself  in 
appearance  its  absolute  owner,  is  liable  for  its  safety  in  al 
•vents. 

(2287.  A  trustee  who  uses  or  disposes  of  the  trust  pn^ 
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•rty,  contrary  to  section  2229,  may,  at  the  option  of  the  bene* 
ficiary,  be  required  to  account  for  all  profits  so  made,  or  to  pay 
the  value  of  its  use,  and,  if  he  has  disposed  thereof,  to  re- 
place it,  with  its  fruits,  or  to  account  for  its  proceeds,  with 
interest. 

§  2238.  A  trustee  who  uses  or  disposes  of  the  trust  prop* 
erty  in  any  manner  not  authorized  by  the  trust,  but  in  ^ood 
faith,  and  with  intent  to  serve  the  interests  of  the  beneficiary, 
is  liable  only  to  make  good  whatever  is  lost  to  the  beneficiary 
b^  his  error. 

§  2239.  A  trustee  is  responsible  for  the  wrongful  acts  of 
A  co-trustee  to  which  he  consented,  or  which,  by  his  negligenoe, 
he  enabled  the  latter  to  commit,  but  for  no  others. 


ARTICLE  III. 

OBLIGATIONS  OF  THIRD  PEB80N8. 

Bmtion  22i8.  Third  person,  when  involuntary  trustee. 

2244.  When  third  person  must  see  to  application  of  trust  piop 
erty. 

§  2243.  Every  one  to  whom  propertv  is  transferred  in 
violation  of  a  trust,  holds  the  same  as  an  mvoluntary  trustee 
under  such  trust,  unless  he  purchased  it  in  good  faith,  and  for 
a  valuable  consideration. 

§  2244.  One  who  actually  and  in  good  faith  transfers  any 
money  or  other  property  to  a  trustee,  as  such,  is  not  bound  to 
Bee  to  the  application  thereof,  and  his  rights  can  in  no  way  be 
prejudiced  by  a  misapplication  thereof  by  the  trustee.  Other 
persons  must,  at  their  peril,  see  to  the  proper  application  of 
isoney  or  other  property  paid  or  delivered  by  them. 
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CHAPTER  n. 
TRUSTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS 

ASTIOLI  I.  NaTURI  and  CREATION  OF  THI  Tbust,  §§  2250-2254. 

II.  Obligations  of TrustbbSj§| 2268-22ra. 
III.  PowsBS  of  Tsdstkes,  §§  2267-2269. 
lY.  RiQHTS  OF  Trustees,  §§  2273-2275. 

V.  Termination  of  the  Trust,  §§  2279-2283. 
yi.  SuooEssiON  OR  Appointment  of  New  Trusters,  §§  2287-809 

ARTICLE  I. 

NATURE  AND  CBBATION  OF  THB  TBUST. 

BROnON  2250.  Who  are  trustees  within  scope  of.  this  chRpttr. 
2261.  Creation  of  trust. 
2252.  Trustees  appointed  by  court. 
2258.  Declaration  of  trust. 
2254.  Same. 

§  2260.  The  provisions  of  this  chapter  apply  only  to  ex- 
press trusts,  created  for  the  benefit  of  another  than  the  trustor, 
and  in  which  the  title  to  the  trust  property  is  Tested  in  the 
trustee  ;  not  including,  however,  those  of  executors,  admini» 
trators,  and  guardians,  as  such. 

§  2261.  The  mutual  consent  of  a  trustor  and  trustee  cre- 
ates a  trust  of  which  the  beneficiary  may  take  advantage  at 
any  time  prior  to  its  rescission. 

§  226 2.  When  a  trustee  is  appointed  by  a  court  or  public 
officer,  as  such,  such  court  or  officer  is  the  trustor,  within  th« 
meaning  of  the  last  section. 

§  2263.  The  nature,  extent,  and  object  of  a  trust  are  ex 
pressed  in  the  declaration  of  trust. 

§  2264.  All  declarations  of  a  trustor  to  his  trustees,  in  ro 
lation  to  the  trust,  before  its  acceptance  by  the  trustees,  oi 
any  of  them,  are  to  be  deemed  part  of  the  declaration  of  th« 
trust,  except  that  when  a  declaration  of  trust  is  made  in  writ* 
ing,  all  previous  declarations  by  the  same  trustor  are  merged 
Iherein. 
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abuglb  il 

OBLIOATIOM8  OF  TBU8TBE8. 

MmoH  2268.  Trustees  must  obey  declanition  of  trust. 

2269.  Degree  of  care  aad  diligence  in  execution  of  trmt. 

2260.  Dutj  of  trustee  as  to  appointment  of  suecessor. 

2261.  Inyestmont  of  money  by  trustee. 

2262   Interest,  simple  or  compound,  on  omission  to  invest  tm  t 

moneys. 
2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

§  2268.  A  trustee  must  fulfil  the  purpose  of  the  trnst,  u 
declared  at  its  creation,  and  must  follow  all  the  directions  ol 
the  trustor  given  at  that  time,  except  as  modified  by  the  con- 
Bent  of  all  parties  interested,  in  the  same  manner,  and  to  the 
Mune  extent,  as  an  employee. 

§  2269.  A  trustee,  whether  he  receives  any  compensation 
or  not,  must  use  at  least  ordinary  care  and  diligence  in  the 
execution  of  his  trust. 

§  2260.  If  a  trustee  procures  or  assents  to  his  dischaige 
from  his  office,  before  his  trust  is  fully  executed,  he  must  use 
at  least  ordinary  care  and  dili<^ence  to  secure  the  appointr 
ment  of  a  trustworthy  successor  before  accepting  his  own  final 
discharge. 

§  2261.  A  trustee  must  invest  money  received  by  him 
under  the  trust,  as  fast  as  he  collects  a  sufficient  amount,  in 
such  manner  as  to  afford  reasonable  security  and  interest  for 
the  same. 

§  2262.  If  a  trustee  omits  to  invest  the  trust  moneys  ac- 
eording  to  the  last  section,  he  must  pay  simple  interest  there- 
on, if  such  omission  is  negligent  merely,  and  compound  inter- 
est if  it  is  wilful. 

§  2263.  A  trustee  cannot  enforce  any  claim  against  the 
trust  property  which  he  purchases  after  or  in  contemplation 
^f  his  appointment  as  trustee ;  but  he  may  be  allowed,  by  any 
competent  court,  to  charge  to  the  trust  property  what  he  has 
n  good  faith  paid  for  the  claim,  upon  discharging  the  same 
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ARTIGLE  m. 

POWBBS  OF  TRUSTEES. 

SiCRnoir  2267.  Trustee's  poweTS  as  agent 
2268.  All  most  act. 
2260.  Discretionary  powers. 

§  2267.  A  trustee  is  a  general  a^ent  for  the  trust  prop* 
erty.  His  authority  is  such  as  is  conferred  upon  him  hy  th<! 
declaration  of  trust  and  hy  this  chapter,  and  none  other.  His 
acts,  within  the  scope  of  his  authority,  bind  the  trust  prop- 
3rty  to  the  same  extent  as  the  acts  of  an  agent  bind  his  prin- 
cipal. 

§  2268.  Where  there  are  several  co- trustees,  all  must 
Dnite  in  any  act  to  bind  the  trust  property,  unless  the  declara- 
tion of  trust  otherwise  provides. 

§  2269.  A  discretionary  power  conferred  upon  a  trustee 
IS  presumed  not  to  be  left  to  bis  arbitrary  discretion,  but  may 
be  controlled  by  the  proper  court  if  not  reasonably  exercised, 
unless  an  absolute  discretion  is  clearly  conferred  by  the  dec- 
laration  of  trust. 

ARTICLE  IV. 

BIGHTS  OF  TBUBTEES. 

Sionoif  2278.  Indemnification  of  trustee 

2274.  Compensation  of  trustee. 

2275.  iDToluntaiy  trustee. 

§  2273.  A  trustee  is  entitled  to  the  repayment,  out  of  the 
trust  property,  of  all  expenses  actually  and  properly  incurred 
by  him  in  the  performance  of  his  trust.  He  is  entitled  to  th« 
repavment  of  even  unlawful  expenditures,  if  they  were  pro 
dnctive  of  actual  benefit  to  the  estate. 

§  2274.  Except  as  provided  in  section  1700  of  the  Code 
of  Civil  Procedure,  when  a  declaration  of  trust  is  silent  upon 
the  subject  of  compensation,  the  trustee  is  entitled  to  the  same 
cumpensation  as  an  executor.  If  it  specifies  the  amount  of 
his  compensation,  he  is  entitled  to  the  amount  thus  specified 
and  no  more.  If  it  directs  that  he  shall  be  allowed  a  compcn- 
satiouj  hut  does  not  specify  the  rate  or  amount,  he  is  entitled 
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to  such  compensation  as  may  be  reasonable  under  the  circam- 
stnnces.     fin  effect  March  19,  1889.] 
66  Cal.  628. 

§  2276.  An  involuntary  trustee,  who  becomes  fuch 
^hrou^h  his  own  fault,  has  none  of  the  rights  mentionea  in 
bis  ;vrticle. 

ARTICLE  V. 

TERMINATION   OF  THE  TRUST. 

SscnoN  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  office,  how  vacated 

2282.  Trustee,  how  discharged. 
2288.  Removal  by  District  Court 

§  2279.  A  trust  is  extinguished  by  the  entire  fulfilment 
of  its  object,  or  by  such  object  becoming  impossible  or  unlaw- 
ful. 

§  2280.  A  trust  cannot  be  revoked  by  the  trustor  after 
its  acceptance,  actual  or  presumed,  by  the  trustee  and  bene- 
ficiaries, except  by  the  consent  of  all  the  beneficiaries,  unless 
the  declaration  of  trust  reserves  a  power  of  revocation  to  the 
trustor;  and  in  that  case  the  power  must  be  strictly  pursued. 

§  2281*  The  office  of  a  trustee  is  vacated  * 

1.  By  his  death;  or, 

2.  By  his  discharge. 

§  2282.  A  trustee  can  be  discharged  from  his  trust  only 
as  follows  * 

1 .  By  the  extinction  of  the  trust ; 

2.  By  the  completion  of  his  duties  under  the  trust ; 

3.  By  such  means  as  may  be  prescribed  by  the  declaration 
of  trust ; 

4.  By  the  consent  of  the  beneficiary,  if  he  had  capacity  to 
contract ; 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind ;  or, 

6.  By  the  Superior  Court.     [In  effect  February  15,  1883.J 

§  2283.  The  Superior  Court  may  remove  any  trustee  who 
has  violated  or  is  unfit  to  execute  the  trust ;  or  may  accept 
Ui6  resignation  of  a  trustee.     [In  efiSect  April  5,  188a.  J 

21 
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ARTICLE  VI 

tnOCESSION  OB  AFFOINTMBNT  OF  XBW  TBUSTEIS. 

8ionOH2287.  Vacant  tniBteeship  filled  by  oourt. 

2288.  SurriToiship  between  co-tnutees. 

2289.  I>i8trict  Oourt  as  trustee. 

§  2287.  The  Superior  Court  may  appoint  a  trustee  when- 
ever there  is  a  vacancy,  and  the  declaration  of  trust  does  not 
provide  a  practicable  method  of  appointment.  [In  effect 
April  5,  1880.] 

§  2288.  On  the  death,  renunciation,  or  discharge  of  one 
of  several  co-trustees,  the  trust  survives  to  the  others. 

§  2289.  When  a  trust  exists  without  any  appointed 
trustee,  or  where  all  the  trustees  renounce,  die,  or  are  dis- 
charged, the  Superior  Court  of  the  county  where  the  trust 
property,  or  some  portion  thereof,  is  situated  must  appoint 
another  trustee,  and  direct  the  execution  of  the  trust.  The 
court  may,  in  its  discretion,  appoint  the  original  number,  or 
any  less  number  of  trustees.     [In  effect  April  5,  1880.] 
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ARTICLE  I. 

DEFINITION    OF  AGENCY. 

SlonoN  2296  Agency,  what. 

2296.  Who  may  appoint,  and  who  may  be  au  ageat 

2297.  Agents,  general  or  special. 

2298.  Agency,  actual  or  ostensible. 

2299.  Actual  agency. 
2900.  Ostensible  agency. 

f  2296.  An  agent  is  one  who  represents  another,  call»1 
the  principal,  in  dealings  with  third  peraons.  Snch  represen 
tation  is  called  agency. 

§  2296.  Any  person  having  capacity  to  contract  may  ap- 
point an  agent,  and  any  person  may  he  an  agent. 

§  2297.  An  agent  for  a  particular  act  or  transaction  is 
called  a  special  agent    All  others  are  general  agents. 

§  2298.  An  agency  is  either  actual  or  ostensible. 

§  2299.  An  agency  is  actual  when  the  agent  is  really  em- 
ployed by  the  principaL 

^  §  2300.  An  agency  is  ostensible  when  the  principal  inten- 
tionally, or  by  want  of  ordinary  care,  causes  a  third  person  to 
believe  another  to  be  his  agent  who  is  not  really  employed  by 
him. 

ARTICLE  II. 

AUTHOBITT    OF    AGENTS. 

iMnoM  2804.  What  authority  may  be  conferred. 

2806.  Agent  may  perform  acts  required  of  principal  by  Oode 
2306.  Agent  cannot  hare  authority  to  defraud  principal. 

2807.  Creation  of  agency. 

2308.  Consideration  unnecessary. 

2809.  Form  of  authority. 

2810.  Ratification  of  agent's  act. 

2811.  Ratification  of  part  of  a  transaction. 

2812.  When  ratification  void. 

2818.  Ratification  not  to  work  injury  to  third 
8814.  Rescission  of  ratification. 
98U.  Measure  of  agent's  authority 
1116.  Aetnal  auihorityt  what. 
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InmoN  2817.  Osieiudble  authority,  what. 

2818.  Agent^s  authority  as  to  penoiu  haying  notice  of  rwrtr  » 

tions  upon  it. 

2819.  Agent's  necessary  authority. 

2820.  Agent's  power  to  disobey  instructions. 

2821.  Authori^  to  be  construed  by  its  specific,  rather  than  by  iti 

general  terms. 

2822.  Bxceptions  to  general  authority. 

2828.  What  included  in  authority  to  sell  personal  projterty. 

2824.  What  included  in  authority  to  sell  real  property. 

2825.  Authority  of  general  agent  to  receive  price  of  property. 

2826.  Authority  of  special  agent  to  receive  price. 

§  2304.  An  agent  may  be  authorized  to  do  any  acts  which 
his  principal  might  do,  except  those  to  which  the  latter  is 
bound  to  give  his  personal  attention. 

§  2306.  Every  act  which,  according  to  this  Code,  may  be 
done  by  or  to  any  person,  may  be  done  by  or  to  the  agent 
of  such  person  for  that  purpose,  unless  a  contrary  intention 
clearly  appears. 

§  2306.  An  agent  can  never  have  authority,  either  actual 
or  ostensible,  to  do  an  act  which  is,  and  is  known  or  suspected 
by  the  person  with  whom  he  deals  to  be,  a  fraud  upon  the 
principal. 

§  2307.  An  agency  may  be  created,  and  an  authority  may 
oe  conferred,  by  a  precedent  authorization  or  a  subsequent 
latification. 

§  2308.  A  consideration  is  not  necessary  to  make  an  au- 
thority, whether  precedent  or  subsequent,  binding  upon  th<> 
principal. 

§  2309.  An  oral  authorization  is  sufficient  for  any  purpose, 
except  that  an  authority  to  enter  into  a  contract  required  by 
law  to  be  in  writing  can  only  be  given  by  an  instrument  ii' 
iv^riting. 

§  2310.  A  ratification  can  be  made  only  in  the  mannei 
tljat  would  have  been  necessary  to  confer  an  original  author- 
ity for  the  act  ratified,  or  where  an  oral  authorization  would 
■uffice,  by  accepting  or  retaining  the  benefit  of  the  act,  witk 
notice  thereof. 

§  2311.  I^atification  of  part  of  an  indivisible  transactioi 
b  a  ratification  of  the  whole. 


121  AOBVOT.  §§  2312-2820 

§  2312.  A  ratification  is  not  Talid  unless,  at  the  time  ol 
radfring  the  act  done,  the  principal  ha^  power  to  confer  au- 
thority for  such  an  act. 

§  2313,  No  unauthorized  act  can  he  made  valid,  retroac* 
tively,  to  the' prejudice  of  third  persons,  without  their  con- 
sent. 

§  2814.  A  ratification  may  be  rescinded  when  made  with- 
out such  consent  as  is  required  in  a  contract,  or  with  an  im- 
perfect knowledge  of  the  material  facts  of  the  transaction  ra^ 
tified,  but  not  otherwise. 

§  2315.  An  agent  has  such  authority  as  the  principal,  act- 
ually or  ostensibly,  confers  upon  him. 

§  2316.  Actual  authority  is  sach  as  a  principal  intention- 
ally confers  upon  the  agent,  or  intentionally,  or  by  want  of 
ordinary  care,  allows  the  agent  to  belieye  himself  to  possess. 

§  2317.  Ostensible  authority  is  such  as  a  principal,  inten- 
tionally or  by  want  of  ordinary  care,  causes  or  allows  a  third 
person  to  believe  the  agent  to  possess. 

§  2318.  Every  agent  has  actually  such  authority  as  is 
defined  by  this  title,  unless  specially  deprived  thereof  by  his 
principal,  and  has  even  then  such  authority  ostensibly,  except 
as  to  persons  who  have  actual  or  constructive  notice  of  the 
restriction  upon  his  authority. 

§  2319,  An  agent  has  authority  : 

1.  To  do  everything  necessary  or  proper  and  usual,  in  the 
ordinary  course  of  business,  for  effecting  the  purpose  of  his 
agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact, 
Lot  including  the  terms  of  his  authority,  but  upon  which  his 
right  to  use  his  authority  depends,  and  tlie  truth  of  which 
tannot  be  determined  by  the  use  of  reasonable  dili<;ence  on 
Ihe  part  of  the  person  to  whom  the  representation  is  made. 

§  2320.  An  agent  has  power  to  disobey  instructions  in 
ealing  with  the  subject  of  tne  aji:ency,  in  cases  where  it  if 
llearlv  for  the  interest  of  his  principa/  that  he  should  do  so^ 
%Dd  there  is  not  time  to  communicate  with  the  priucipal. 
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§  2321  •  When  an  authority  is  given  partly  in  gaueral  and 
partly  in  specific  terms,  the  general  authoiitj  gives  no  highei 
powers  than  those  specifically  mentioned. 

§  2322.  An  authority  expressed  in  general  terms,  how 
ever  broad,  does  not  authorize  an  agent : 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course  oi 
business  to  do  so ; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  Arti- 
cle II.,  Chapter  I.,  of  the  last  Title. 

§  2323.  An  authority  to  sell  personal  property  includes 
authority  to  warrant  the  title  of  the  principal,  and  the  quality 
and  quantity  of  the  property. 

§  2324.  An  authority  to  sell  and  convey  real  property  in- 
cludes authority  to  give  the  usual  covenants  of  warranty. 

§  2325.  A  general  agent  to  sell,  who  is  intrusted  by  th« 
principal  with  the  possession  of  the  thing  sold,  has  authority 
to  receive  the  price. 

§  2326.  A  special  agent  to  sell  has  authority  to  receive 
Ihe  price  on  delivery  of  the  thing  sold,  but  not  afterwards. 


ARTICLE  in. 

MUTUAL  OBLIGATIONS   OF    PBINCIPALS  AND  THIRD 

PERSONS. 

bnTlOH  2830.  Principal,  how  affected  by  acts  of  agent  within  the  acopa 
of  his  authority. 

2381.  Principal,  when  bound  by  incomplete  execution  of  author- 
ity. 

2832.  Notice  to  agent,  when  notice  to  principal. 

2383.  Obligation  of  principal  when  agent  exceeds  bl«  aathoiitj 

2884.  For  acts  done  under  a  merely  ostensible  autta^ify. 

2835.  When  excluaive  credit  is  given  to  agent. 

2836.  Rights  of  person  who  deals  with  agent  without  knowled^ 

of  agency. 

2887.  Instrument  intended  to  bind  principal  does  bind  him. 

2888.  Principars  responsibility  for  agent^s  negl^enoe  or 

sion. 
L  Principars  responsibility  for  wrongs  wilfully 
by  the  agent. 
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§  2330.  An  agent  represents  his  principal  for  all  purposes 
urithin  the  scope  of  his  actual  or  ostensible  authority,  and  all 
the  rights  and  liabilities  which  would  accrue  to  the  agent  from 
transactions  within  such  limit,  if  they  had  been  entered  into 
on  his  own  account,  accrue  to  the  principal. 

§  2331*  A  principal  is  bound  by  an  incomplete  execution 
of  an  authority,  when  it  is  consistent  with  the  whole  purpose 
and  scope  thereof,  but  not  otherwise. 

§  2332.  As  against  a  principal,  both  principal  and  agent 
are  deemed  to  have  notice  of  whatever  either  has  notice  of, 
and  ought,  in  good  faith,  and  the  exercise  of  ordinary  care 
and  diligence,  to  communicate  to  the  other. 

67  Cal.  399. 

§  2333.  When  an  agent  exceeds  his  authority,  his  princi- 
pal is  bound  by  his  authorized  acts  so  far  only  as  they  can  be 
plainly  separated  from  those  which  are  unauthorized. 

§  2334.  A  principal  is  bound  by  acts  of  his  agent,  under  a 
merely  ostensible  authority,  to  those  persons  only  who  have 
in  good  faith,  and  without  ordinary  negligence,  incurred  a  lia- 
bility or  parted  with  value,  upon  the  faith  thereof. 

§  2336.  If  exclusive  credit  is  given  to  an  agent  by  the 
person  dealing  with  him,  his  principal  is  exonerated  by  pay- 
ment or  other  satisfaction  made  by  him  to  his  agent  in  good 
faith,  before  receiving  notice  of  the  creditor's  election  to  hold 
him  responsible. 

§  2336.  One  who  deals  with  an  agent  without  knowing  or 
having  reason  to  believe  that  the  agent  acts  as  such  in  the 
transaction,  may  set  off  against  any  claim  of  the  principal 
arising  out  of  the  same,  all  claims  which  he  might  have  set  off 
against  the  agent  before  notice  of  the  agency. 

§  2337.  An  instrument  within  the  scope  of  his  authority, 
by  which  an  agent  intends  to  bind  his  principal,  does  '  ind 
bim  if  such  intent  is  plainly  inferrible  nom  tne  instrument 
tsclf. 

§  2338.  Unless  required  by  or  under  the  authority  of  law 
k  employ  that  particular  agent,  a  principal  is  responsible  tc 
•hird  persons  for  the  negligence  or  his  agent  in  the  transao 
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kion  of  the  business  of  the  agency,  including  wrongful  acta 
committed  by  such  agent  in  and  as  a  part  of  the  transaction 
of  such  business,  and  for  his  wilful  omission  to  fulfil  the  ob- 
ligations of  the  principal. 

§  2339.  A  principal  is  responsible  for  no  other  wrongs 
committed  by  his  agent  than  those  mentioned  in  the  last  sec- 
tion, unless  he  has  authorized  or  ratified  them,  even  though 
they  are  committed  while  the  agent  is  engaged  in  his  serrice. 


ARTICLE  IV. 

OBLIOATIOKS  OF  AOBKTS  TO  THISD    PESSOM8. 

iMnoH  2842.  Warranty  of  authority. 

,  2818.  Agent's  responsibility  to  third  persons. 
2844.  Obligation  of  agent  to  sorrender  property  to  third  persoii. 
2846.  Agent  not  having  capacity  to  contract. 

§  2342.  One  who  assumes  to  act  as  an  agent  thereby  war- 
rants, to  all  who  deal  with  him  in  that  capacity,  that  he  has 
the  authority  which  be  assumes. 

§  2343.  One  who  assumes  to  act  as  an  agent  is  responsible 
to  third  persons  as  a  principal  for  his  acts  in  the  course  of  his 
agency,  m  any  of  the  following  cases,  and  in  no  others  : 

1.  When,  with  his  consent,  credit  is  given  to  him  personally 
in  a  transaction ; 

2.  When  he  enters  into  a  written  contract  in  the  name  of 
his  principal,  without  believing,  in  good  &ith,  that  he  has  au- 
thority to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

§  2344.  If  an  agent  receives  anything  for  the  benefit  of 
his  prineipal,  to  the  possession  of  which  another  person  is  en- 
titled, he  must,  on  demand,  surrender  it  to  such  person,  or  so 
much  of  it  as  he  has  under  his  control  at  the  time  of  demand, 
on  being  indemnified  for  any  advance  which  he  has  made  wO 
his  principal,  in  good  faith,  on  account  of  the  same ;  and  is 
responsible  therefor,  if,  after  notice  from  the  owner,  he  deUvcn 
«t  to  his  principal. 

§  2346.  The  provisions  of  this  article  are  subject  to  thi 
})rovi8ions  of  Part  I.,  Division  First,  of  this  Code.     [§§  SS' 


m  A«ibiiOT.  §§  2348-2356 

ARTICLE  V. 

DBLlBOATIOir  OF  AOBITOT. 

tsMOTUOK  2M8   Agent's  delegation  of  his  poweis. 

2360.  Agent's  unauthorized  employment  of  sub-egent. 

2361.  Sub-agent  rightfully  appointed,  represents  piinidpal. 

§  2349.  An  agent,  unless  specially  forbidden  bj  his  prin 
cipal  to  do  so,  can  delegate  his  ]X)wers  to  another  person  in 
any  of  the  following  cases,  and  in  no  others  : 

1.  When  the  act  to  be  done  is  purely  mechanical ; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  sub- 
agent  can  lawfully  perform ; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  pow- 
ers; or, 

4.  When  such  delegation  is  specially  authorized  by  th« 
principal. 

§  2360.  If  an  agent  employs  a  sub-agent  without  author- 
ity, the  former  is  a  principal  and  the  latter  his  agent,  and  the 
principal  of  the  former  has  no  connection  with  the  latter. 

§  2361.  A  sub-agent,  lawfully  appointed,  represents  the 
principal  in  like  manner  with  the  original  agent;  and  the 
original  agent  is  not  responsible  to  third  persons  for  the  acts 
of  the  sub-agent. 

ARTICLE  VI. 

TERMINATION  OF  AOBNGT. 

Sbotion  2865.  Termination  of  agency. 
2866   Same. 

§  2355.  An  agency  is  terminated,  as  to  every  person  hav 
Ing  notice  thereof,  by  : 

1.  The  expiration  of  its  term , 

2.  The  extinction  of  its  subject ; 

3.  The  death  of  the  agent 

4.  His  renunciation  of  the  agency ,  or, 

5.  The  incapacity  of  the  agency  to  act  as  such. 


§  2366.  Unless  the  power  of  an  agent  is  coupled  with 
Interest  in  the  subject  of  the  agency,  it  is  termmated,  as  tm 
l^eiy  person  having  notice  thereof,  by  : 


|§  2362-2363  agknot. 

1.  Its  revocation  bj  the  principal ; 

2.  His  death  ;  or, 

8.  Hia  incapacity  to  contract. 


CHAPTER  II. 
PABTIGULAB  AGBNCIBS. 

Aeticle  I .  AuoTiONXBRS,  §§  2362-2868. 
II.  Vactoes,  §§  '2»)«-2d69. 
III.  Shipmasters  and  Pilots,  §§  237^2385. 
IV   Ships' Manaobes,  §§  2388-2889. 

ARTICLE  I. 

▲irCTIONBEBS. 

Section  2862.  Auctioneer's  antiiorlty  from  the  seller. 
2868.  Auctioneer's  authority  from  the  bidder. 

§  2362.  An  auctioneer,  in  the  absence  of  special  authori 
cation  or  usage  to  the  contrary,  has  authority  from  the  seller 
only  as  follows : 

1 .  To  soil  by  public  auction  to  the  highest  bidder ; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usually 
sold  on  credit  at  auction  ; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell 
Recording  to  section  2323 ; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale ; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price  ; 

6.  To  collect  the  price ;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in 
the  ordinary  course  of  business,  for  effecting  these  purposes. 

§  2863.  An  auctioneer  has  authority  from  a  bidder  at  tht 
tnction,  as  well  as  from  the  seller,  to  bind  both  by  a  mem 
>randam  of  the  contract,  as  prescribed  in  the  Title  on  Sale. 

CkNMeming  aur/tioneen.    Pol.  Code,  $§  8284-8821. 


J 
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ARTICLE  n. 

VACTORS. 

SBOTXOH2a67   Factor,  what. 

2368.  Actual  authority  of  factor. 

2369.  Ostensible  authority. 

§  2367.  A  factor  is  an  agent,  as  defined  by  section  2026. 

$  2368.  In  addition  to  the  authority  of  agents  in  general, 
a  factor  has  actual  authority  from  his  principal,  unless  spO' 
cially  restricted : 

1.  To  insure  property  consigned  to  him  uninsured ; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on  credit ; 
but  not  to  pledge,  mortgage,  or  barter  the  same  ;  and, 

3.  To  delegate  his  authority  to  his  partner  or  servant,  but 
not  to  any  person  in  an  independent  employment. 

§  2369.  A  factor  has  ostensible  authority  to  deal  with  th« 
property  of  his  principal  as  his  own,  in  transactions  with  per- 
»3ns  not  having  notice  of  the  actual  ownership. 

62  Cal.  689. 

ARTICLE  UI. 

SHIPMASTERS  AND   PILOTS. 

SlOTiON  2373.  Authority  of  shipmaster  on  behalf  of  shipowner 
2874.  Authority  to  borrow. 
2876.  Authority  on  behalf  of  owners  of  cargo. 

2876.  Power  to  malce  contracts. 

2877.  Power  to  hypothecate. 

2878.  Master's  power  to  sell  ship. 
2379.  Master's  power  to  sell  cargo. 
2880.  Authority  to  ransom  ship. 

2381.  Abandonment  tenninatea  master's  power. 

2882.  Personal  liability  for  contracts  concerning  the  ship. 

2888.  Liability  for  acts  of  persons  employed  upon  the  ship. 

2384.  Responsibility  for  n^ligence  of  pilot . 

2886.  Obligations  of  shipowner  to  owner  of  cargo. 

§  2373*  The  master  of  a  ship  is  a  general  agent  for  its 
^wner  in  all  niatters  concerning  the  same. 

§  2374.  The  master  of  a  ship  has  authority  to  borrow 
feK>ney  on  the  credit  of  its  owner,  if  it  is  necessary  to  efia^hlt 
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aim  to  complete  the  Yoyage,  and  if  neither  the  uwier  nor  hia 
proper  agent  for  such  matters  can  be  consulted  without  in* 
]urious  delay. 

§  2375.  The  master  of  a  ship,  during  a  voyage,  is  a  gen- 
eral agent  for  each  of  the  owners  of  the  cargo,  and  has  au- 
thority to  do  whatever  they  might  do  for  the  preservation  of 
their  respective  interests,  but  he  cannot  sell  or  hypothecate 
the  cargo,  except  in  the  cases  mentioned  in  this  article.  [In 
effect  July  1,1874.] 

§  2376.  The  master  of  a  ship  may  procure  all  its  neces 
sary  repairs  and  supplies,  may  engage  cargo  and  passenger? 
for  carriage,  and,  in  a  foreign  port,  may  enter  into  a  cha^rter 
party ;  and  his  contracts  for  these  purposes  bind  the  owner 
to  the  full  amount  of  the  value  of  the  ship  and  freightage. 

§  2377.  The  master  of  a  ship  may  hypothecate  the  ship, 
freightage,  and  cargo,  and  sell  part  of  the  cargo,  in  the  cases 
prescribed  by  the  Chapters  on  Bottomry  and  Respondentia, 
and  in  no  others,  except  that  the  master  may  also  sell  the 
cargo  or  any  part  of  it,  short  of  the  port  of  destination,  if 
found  to  be  of  such  perishable  nature,  or  in  such  damaged 
condition  that,  if  left  on  board  or  reshipped,  it  would  be  en- 
tirely lost,  or  would  serioasly  endanger  the  interests  of  its 
owners.     [In  effect  July  1,  1874.] 

§  2378.  When  a  ship,  whether  forei^jn  or  domestic,  is  se- 
riously injured,  or  the  voyage  is  otherwise  broken  up,  beyond 
the  possibility  of  pursuing  it,  the  master,  in  case  of  necessity, 
may  sell  the  ship  without  instructions  fix>in  the  owners,  unless 
by  the  earliest  use  of  ordinary  means  of  communication  he 
can  inform  the  owners,  and  await  their  instructions. 

§  2379.  The  master  of  a  ship  may  sell  the  cargo,  if  the 
voyage  is  broken  up  beyond  the  possibility  of  pursuing  it,  and 
no  other  ship  can  be  obtained  to  carry  it  to  its  destination, 
and  the  sale  is  otherwise  absolutely  necessary. 

§  2380.  The  master  of  a  ship,  in  case  of  its  capture,  may 
engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  the 
caigo^  and  nis  engagement  will  bind  the  ship,  freightage,  Uk4 
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§  2381.  The  power  of  the  master  of  a  ship  to  bind  its 
owuer,  or  the  owners  of  the  cargo,  ceases  upon  the  abandon- 
ment  of  the  ship  and  freightage  to  insurers. 

§  2382.  Unless  otherwise  expressly  agreed,  or  unless  the 
contracting^  paities  give  exclusive  credit  to  the  owner,  the  mas- 
ter  of  a  Sdp  is  personally  liable  upon  his  contracts  relatiye 
thereto  even  when  the  owner  is  also  liable. 

§  2383.  The  master  of  a  ship  is  liable  to  third  persons 
for  the  acts  or  nep^ligence  of  persons  eroi)loyed  in  its  naviga- 
tion, whether  appointed  by  him  or  not,  to  the  same  extent  as 
the  owner  of  the  ship. 

§  2384.  The  owner  or  master  of  a  ship  is  not  responsible 
for  the  negligence  of  a  pilot  whom  he  is  bound  by  law  to  em- 
ploy ;  but  if  he  is  allowed  an  option  between  pilots,  some  of 
whom  are  competent,  or  is  required  only  to-  pay  compensation 
to  a  pilot,  whetliier  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

§  2385.  The  owner  of  a  ship  is  bound  to  pay  to  the  owner 
of  her  cargo  the  market  value  at  the  liine  of  arrival  of  the 
ship  at  the  port  of  her  destination,  of  that  })ortion  of  her 
cargo  which  has  been  sold  to  enable  the  master  to  pay  the 
necessary  repairs  and  supplies  of  the  ship.  [In  effect  July  1, 
1874.] 

ARTICLE  IV. 
ships'  m  anaqebs. 

MOnON  2388.  What  powers  manager  has. 
2389.  What  powers  he  has  not. 

§  2388.  A  ship's  manager  has  power  to  make  contracts 
idquisite  for  the  performance  of  his  duties  as  such ;  to  enter 
into  charter  parties,  or  make  contracts  for  carriage ;  and  to 
settle  for  freightage  and  adjust  averages. 

§  2389.  Without  special  authority  a  ship's  manager  can- 
Qot  borrow  money  or  giv^  up  the  nen  for  freightage,  or  pur 
tuase  a  CArgo,  or  bind  tbe  owners  of  the  ship  to  an  insurance 
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TITLE  X. 

PARTNERSHIP. 

CBapteb  I.  Partnership  in  General.,  §§  2395-3418k 
II.  Genkral  Partnership,  §§  2424-2471. 
III.  Special  Partnership,  §§  2477—2510 
lY.  Mining  Partnership,  §§  2511-2520. 


CHAPTER  I. 
PARTNERSHIP  IN  GENERAL. 

AanoLE  I.  What  constitutes  a  PAaTNERSHip,  §f  289&-2387. 
II.  Partnership  Propertt,  §§  2401-2406. 

III.  Mutoal  Obuqations  of  Partners,  §^  2410-2418. 

IV.  BSNUHCIATION  OF  PARTNERSHIP,  §§  2417-2418 

ARTICLE  I. 

WHAT  CONSTITUTES  A  PARTNERSHIP. 

Skotion  2895.  Partnership,  what 

2396.  Shipowners. 

2397.  Formation  of  partnership. 

§  2395.  Partnership  is  the  association  of  two  or  more 
persons,  for  the  purpose  of  caiTying  on  business  together,  and 
dividing  its  profits  between  them. 

§  2396.  Part  owners  of  a  ship  do  not,  by  simply  using  it 
in  a  joint  enterprise,  become  partners  as  to  the  ship. 

§  2397.  A  partnership  can  be  formed  only  by  the  consent 
of  all  the  parties  thereto,  and  therefore  no  new  partner  can  bf 
admitted  into  a  partnership  without  the  consent  of  every  ex 
toting  member  thereof. 


131  PABTNBR8HIP.  §§2401-2406 


ARTICLE  II. 

~  PARTNERSHIP  PROPBRTT. 

Pbction  2401.  P&rtnerahip  property,  what. 

2402.  Partner's  interest  in  partnership  property. 

2403.  Partner's  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

24.)5.  Partner  may  require  application  of  partnership  property  to 

payment  of  debts. 
2406.  What  property  is  partnership  property  by  presumption. 

§  2401.  The  property  of  a  partnership  consists  of  all  thai 
to  contributed  to  the  common  stock  at  the  formation  of  the 
partnership,  and  all  that  is  subsequently  acquired  thereby. 

§  2402.  The  interest  of  each  member  of  a  partnership 
extends  to  every  portion  of  its  property. 

§  2403.  In  the  absence  of  any  agreement  on  the  subject, 
the  shares  of  partners  in  the  profit  or  loss  of  the  business  are 
equal,  and  the  share  of  each  in  the  partnership  property  is  the 
value  of  his  original  contribution,  mcreased  or  diminished  by 
his  share  of  profit  or  loss. 

56  Cal.  450. 

§  2404.  An  agreement  to  divide  the  profits  of  a  business 
implies  an  agreement  for  a  corresponding  division  of  its  losses, 
nnless  it  is  otherwise  expressly  stipulated. 

§  2405.  Each  member  of  a  partnership  may  require  its 
property  to  be  applied  to  the  discharge  of  its  debts,  and  has 
a  lien  upon  the  snares  of  the  other  partners  for  this  purpose, 
and  for  the  payment  of  the  general  balance  if  any  due  to 
him. 

58  Cal  456. 

§  2406.  Property,  whether  real  or  peraonal,  acquired 
with  partnership  funds,  is  presumed  to  be  partnership  prop- 
•It/. 

ARTICLE  III. 

MUTUAL  OBLIOATION  OF  PARTNEBS. 

Bwnoir  2410.  Partners  trustees  for  each  other 

2411.  Good  faith  to  be  observed  between  them 

2412.  Mutual  liability  of  partners  to  account. 
2418.  No  compensatloB  for  services  to  flrm. 
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§  2410.  The  relations  of  partners  are  conficlential.  They 
are  trustees  for  each  other  within  the  meaning  of  Chapter  f. 
of  till-  Title  on  Trusts,  and  their  obligations  as  such  trusteei 
are  defined  by  that  chapter. 

§  2411.  In  all  proceedings  connected  with  the  formation 
conduct,  dissolution,  and  liquidation  of  a  partnership,  erer^ 
partner  is  bound  to  act  in  the  highest  good  faith  toward  hia 
copartners.  He  may  not  obtain  any  advantage  over  them  in 
the  partnership  affairs  by  the  slightest  misrepresentation,  con- 
cealment, threat,  or  adverse  pressure  of  any  kind. 

§  2412.  Each  member  of  a  partnership  must  account  to  it 
for  everytMng  that  he  receives  on  account  thereof,  and  is  en- 
titled to  reimbursement  therefrom  for  evervthing  that  he  prop- 
erly expends  for  the  benefit  thereof,  and  to  be  indemnified 
thereby  for  all  losses  and  risks  which  he  necessarily  incurs  on 
its  behalf. 

§  2413.  A  partner  is  not  entitled  to  any  compensation  fof 
services  rendered  by  him  to  the  partnership. 


ARTICLE  IV. 

RENUNCIATION    OP    PABTNERSHIP. 

Beotion  2417.  Renunciation  of  future  profits  exonerates  from  liability. 
2418.  Effect  of  renunciation. 

§  2417.  A  partner  may  exonerate  himself  from  all  future 
liability  to  a  third  person,  on  account  of  the  partnership,  by 
renouncinjf,  in  good  faith,  all  participation  in  its  future  profits, 
and  g:iving  notice  to  such  third  person,  and  to  his  own  co- 
partners, that  he  has  made  such  renunciation,  and  that,  so 
far  as  may  be  in  his  power,  he  dissolves  the  partnership  nnd 
does  not  intend  to  be  liable  on  account  thereof  for  the  future. 

• 
^  §  2418.  After  a  partner  has  given  notice  of  his  renuncia 
tion  of  the  partnership,  he  cannot  daim  any  of  its  subseqnen 
profits,  and  his  copartners  may  proceed  to  dissolve  the  parti 
Mrship. 
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CHAPTER  n. 

OBNEBAIi  PARTNERSHIP. 
imoLa  I.  What  is  a  Gsnkbal  Pabtnebship,  §  2424. 

II.   POWBBS  AND  AUTHOBITT  OF  PaBTNBBS,  §§  2428-2481 

nL  Mutual  Obuoatiohs  of  Pabtnxbs,  §§  2436-2488. 
IV.  LiABiLiTT  OF  Pabtnxbs,  §§  2442-244D. 
y.  Tbbmination  of  Pabtnebship,  §§  244^2464. 
YI.  Liquidation,  §§  2468-2462. 
VII.  Ov  TBI  Use  of  Fictitious  Namxs,  §§  2406-2471. 

ARTICLE  L 

WHAT  IS  A  GENERAL  PARTNERSHIP. 

Section  2424.  Gteneral  partnership,  what. 

§  2424.  Every  partnership  that  is  not  formed  in  aeoord- 
ADce  with  the  law  concerning  special  or  mining  partnerships, 
and  every  special  partnership  so  far  only  as  the  general  part* 
ners  are  concerned,  is  a  general  partnership. 

ARTICLE  II. 

POWERS  AND   AUTHORITY   OF   PARTNERS. 

SionoN  2428.  Power  of  majority  of  partners. 

2429.  Authority  of  indiridual  partner. 

2430.  What  authority  partner  has  not. 

2481.  Partner's  acts  in  bad  faith,  when  ineffeotual. 

§  2428.  Unless  otherwise  expressly  stipulated,  the  deci- 
sion of  the  majority  of  the  members  of  a  general  partnership 
binds  it  in  the  conduct  of  its  business. 

§  2429.  Every  general  partner  is  agent  for  the  partner- 
ship in  the  transaction  of  its  business,  and  has  authority  to  do 
whatever  is  necessary  to  carry  on  such  business  in  the  ordi- 
nary manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  in  writing. 

§  2430.  A  partner,  as  such,  has  not  authority  to  do  any  of 
Uie  following  ^  acts,  unless  his  copartners  have  wholly  ahan 
ioned  the  business  to  lum,  or  are  mcapaUe  of  acting  .- 

22 
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1.  To  make  an  assignment  of  the  partnership  property  or 
•ny  portion  thereof  to  a  creditor,  or  to  a  third  person  in  tmst 
for  the  benefit  of  a  creditor  or  of  all  creditors ; 

2.  To  dispose  of  the  good  will  of  the  business ; 

3.  To  dispose  of  the  whole  of  the  partnership  propertj  «l 
once,  nnless  it  consists  entirely  of  merchandise ; 

4.  To  do  any  act  which  would  make  it  impossible  to  csLtry 
on  the  ordinary  business  of  the  partnership ; 

5.  To  confess  a  judgment ; 

6.  To  submit  a  partnership  claim  to  arbitration ; 

7.  To  do  any  other  act  not  within  the  scope  of  the  preced 
Ing  section. 

§  2431.  A  partner  is  not  bound  by  any  act  of  a  copartner, 
tn  bad  faith  toward  him,  though  within  the  scope  of  the  part- 
ner's powers,  except  in  favor  of  persons  who  haye  in  good 
fiiith  parted  with  value  in  reliance  upon  such  act. 


ARTICLE  ni. 

MUTUAL  OBLIOATIONS  OF    FABTNBB8. 

SiOTiON  2485.  Profits  of  indi-vidual  partner. 

24S6.  In  what  business  partner  may  not  engage. 

2487.  In  what  he  may  engage. 

2438.  Must  account  to  firm  for  profits. 

§  2436.  AH  profits  made  by  a  general  partner,  in  the 
course  of  any  business  usually  carried  on  by  the  partnership, 
belong  to  the  firm. 

§  2436.  A  general  partner,  who  agrees  to  give  his  personal 
attention  to  the  business  of  the  partnership,  may  not  engage 
in  any  business  which  gives  him  an  interest  adverse  to  that  of 
the  partnership,  or  which  prevents  him  from  giving  to  such 
business  all  the  attention  which  would  be  advantageous  to  it. 

§  2437.  A  partner  may  engage  in  any  separate  business, 
I  xcept  as  otherwise  provided  by  the  last  two  sections. 

§  2438.  A  general  partner  transacting  business  contrary 
to  the  provisions  of  this  article  may  be  required  by  any  oo 

Cartner  to  account  to  the  partnership  for  the  profits  of  and 
uinaM. 
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ARTICLE  IV. 

LIABILITY  OF  PARTNBBB. 

lionoN  2442.  Liability  of  partners  to  third  persoiiB. 

2448.  Liability  for  each  other's  acts  as  agents. 

2444.  Liability  of  one  held  out  as  partner. 

2445.  No  one  liable  as  partner  unless  held  out  as  8uc£ . 

§  2442.  Every  general  partner  is  liable  to  third  persons 
for  all  the  obligations  of  the  partnership,  jointly  with  his  ofh 
partners. 

§  2443.  The  liability  of  general  partners  for  each  other's 
ftcts  is  defined  by  the  Title  on  Agency. 

§  2444.  Any  one  permitting  himself  to  be  represented  as 
R  partner,  general  or  special,  is  liable,  as  such,  to  third  per- 
sons to  whom  such  representation  is  communicated,  and  who, 
on  the  faith  thereof,  give  credit  to  the  partnership. 

§  2446.  No  one  is  liable  as  a  partner  who  is  not  such  in 
fikct,  except  as  provided  in  the  last  section. 


ARTICLE  V. 

TEBMINATION   OF  PABTNEBSHIP. 

BMOaOBi  2449.  Duration  of  partnership. 

2460.  Total  dissolution  of  iwjrtnerihip. 

2461.  Partial  dissolution. 

2462.  Partner  entitled  to  dissolution. 
2468.  Notice  of  termination 

2464.  Notice  by  change  of  name. 

f  2449.  If  no  term  is  prescribed  by  agreement  for  its  du- 
taiion,  a  general  partnersnip  continues  until  dissolved  by  a 
nartner  or  by  operation  of  law. 

§  2460.  A  general  partnership  is  dissolved  as  to  all  the 
partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  do* 
lati^n; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  Dt  siidi 
tgieement; 
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3.  By  the  death  of  a  partner ; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  inter- 
•St  of  any  partner  in  the  partnership  property ; 

5.  By  war,  or  the  prohibition  of  commerciiu  intercourse  be^ 
tween  the  country  in  which  one  partner  resides  and  that  in 
which  another  resides ;  or, 

6.  By  a  judgment  of  dissolution. 

§  2461.  A  general  partnership  may  be  dissolred,  as  to 
himself  only,  by  the  expressed  will  of  any  partner,  notwith- 
itatidiug  his  agreement  for  its  continuance,  subject  however 
to  liability  to  his  copartners  for  any  damage  caused  to  them 
thereby,  unless  the  circumstances  arc  such  as  entitle  him  to 
a  jud<^ment  of  dissolution. 

§  2462.  A  general  partner  is  entitled  to  a  judgment  of 
dissolution  : 

1.  When  he,  or  another  partner,  becomes  legally  incapable 
of  contracting ; 

2.  When  another  partner  fails  to  perform  his  duties  under 
the  agreement  of  partnership,  or  is  guilty  of  serious  miscon- 
duct ;  or, 

3.  When  the  business  of  the  partnership  can  be  carried  on 
only  at  a  permanent  loss. 

§  2463.  The  liability  of  a  general  partner  for  the  acts  of 
his  copartners  continues,  even  after  a  dissolution  of  the  co- 
pa  it  nership,  in  favor  of  persons  who  have  had  dealings  with 
and  given  credit  to  the  partnership  during  its  existence,  until 
^hey  nave  had  personal  notice  of  the  dissolution ;  and  in  favor 
of  other  persons  until  such  dissolution  has  been  advertised  in 
a  newspaper  published  in  everv  county  where  the  partner- 
ship, at  the  time  of  its  dissolution,  had  a  place  of  business,  if 
a  newspaper  is  there  published,  to  the  extent  in  either  case 
to  which  such  persons  part  with  value  in  good  faith,  and  in 
(he  belief  that  such  partner  is  still  a  member  of  the  Arm. 

§  2464.  A  change  of  the  partnership  name,  which  plainly 
indicates  the  withdrawal  of  a  partner,  is  sufficient  notice  o* 
he  fact  of  such  withdrawal  to  all  persons  to  whom  it  is  com 
mnnicated ;  but  a  change  in  the  name,  which  does  not  oon 
(ain  such  an  indication,  is  not  notice  of  the  withdrawal  of 
partner. 
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ARTICLE  VI. 

LIQUIDATION. 

BiOtiOH  2468.  Powers  of  partners  after  diMolution. 
2469.  Who  may  act  in  liquidation. 

2460.  Who  may  not  act  in  liquidation. 

2461.  Poweni  of  partners  in  liquidation. 

2462.  What  partner  may  do  in  liquidation. 

§  2468.  After  the  dissolution  of  a  partnership,  the  powera 
and  authority  of  the  paitners  are  such  only  as  are  prescribed 
by  this  article. 

§  2459.  Any  member  of  a  general  partnership  may  act  in 
liquidation  of  its  affairs,  except  as  provided  by  the  next  sec- 
tion. 

§  2460.  If  the  liquidation  of  a  partnership  is  committed, 
by  consent  of  all  the  partners,  to  one  or  more  of  them,  the 
others  have  no  right  to  act  therein ;  but  their  acts  are  valid 
in  fayor  of  persons  parting  with  value,  in  good  faith,  upon 
credit  thereof. 

§2461.  A  partner  authorized  to  act  in  liquidation  may 
collect,  compromise,  or  release  any  debts  due  to  the  partner 
Bhip,  pay  or  compromise  any  claims  against  it,  and  dispose  of 
the  partnership  property 

§  2462.  A  partner  authorized  to  act  in  liquidation  ma> 
indorse,  in  the  name  of  the  firm,  promissory  notes,  or  other 
obligations  held  by  the  partnership,  for  the  purpose  of  collect- 
ing the  same,  but  he  cannot  create  any  new  obligation  in  its 
name,  or  revive  a  debt  against  the  firm,  by  an  acknowledg- 
ment when  an  action  thereon  is  barred  under  the  provisions 
»f  tlve  Code  of  Civil  Procedure.      [In  effect  July  1,  1874.] 


ARTICLE   VII. 

or  THE   UBB  OF  FICTITIOUS  NAMES. 

8ionoir2466.  Fictitious  n%me. 

2467.  Style  of  foreij^  partnershto. 

2468.  Certificate,  when  to  b«  fll«£ 
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BlonON  2469.  New  certificates  on  change  of  partner. 

2470.  Register  of  such  firms  to  be  kept  by  county  eleik. 
2471  •  Certified  copies  of  register,  and  proof  of  publication,  to  It 
eyidence. 

§  2466.  Except  as  otherwise  provided  in  the  next  section 
erery  partnership  transacting  business  in  this  State  under  a 
fictitious  name,  or  a  designation  not  showing  the  names  of 
the  persons  interested  as  partners  in  such  business,  must  file 
with  the  clerk  of  the  county  in  which  its  principal  place  of 
business  is  situated  a  certificate  stating  the  names  in  full  of 
all  the  members  of  such  partnership  and  their  places  of  resi- 
dence, and  publish  the  same  once  a  week,  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county,  if  there  be 
one,  and  if  there  be  none  in  such  county,  then  in  a  newspaper 
published  in  an  adjoining  county,     fin  effect  July  1,  1874.] 

§  2467.  A  commercial  or  banking  partnership,  established 
and  transacting  business  in  a  place  without  the  United  States, 
may,  without  filing  the  certificate,  or  making  the  publication 
prescribed  in  the  last  section,  use  in  this  State  the  partnership 
name  used  by  it  there,  although  it  be  fictitious,  or  do  not  show 
the  names  of  the  persons  interested  as  partners  in  such  busi- 
ness.    [In  effect  July  1,  1874.] 

§  2468.  The  certificate  filed  with  the  clerk,  as  provided 
in  section  twenty-four  hundred  and  sixty-six,  must  be  signed 
by  the  partners,  and  acknowledged  before  some  officer  au- 
thorized to  take  the  acknowledgment  of  conveyances  of  real 
property.  Where  the  partnership  is  hereafter  formed,  the 
certificate  must  be  filed,  and  the  publication  designated  in 
that  section  must  be  made  within  one  month  after  the  forma- 
t.^on  of  the  partnership,  or  within  one  month  from  the  time 
designated  m  the  agreement  of  its  members  for  the  com- 
mencement of  the  partnership;  where  the  partnership  haa 
been  heretofore  formed,  the  certificate  must  be  filed,  and  the 
publication  made  within  six  months  after  the  passage  of  this 
net.  Persons  doing  business  as  partners  contrary  to  the  pro- 
risions  of  this  article  shall  not  maintain  any  action  upon  or 
n  account  of  any  contracts  made  or  transactions  had  in  their 
partnership  name,  in  any  court  of  this  State,  until  they  have 
Qrst  ^ed  tne  certificate  and  made  the  publication  herein  re 
luired.  fin  effect  July  1,  1874.] 
66  Cal.  159,  262. 

§  2469.  On  every  change  in  the  membera  of  a  partnei 
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ibip  transacting  business  in  this  State  under  a  fictitious 
name,  or  a  designation  which  does  not  show  the  names  of 
the  persons  interested  as  partners  in  its  business,  except  in 
the  cases  mentioned  in  section  twenty-four  hundred  and  sixty- 
seven,  a  new  certificate  must  be  filed  with  the  county  clerk, 
and  a  new  publication  made,  as  required  by  this  article  on  the 
formation  of  such  partnership.     [In  efiect  July  1, 1874.] 

§  2470.  Eyery  county  clerk  must  keep  a  register  of  the 
names  of  firms  and  persons  mentioned  in  the  certificates  filed 
with  him,  pursuant  to  this  article,  entering  in  alphabetical 
order  the  name  of  eyery  such  partnership,  and  of  each  partner 
therein.     [In  efiect  July  1, 1874.] 

§  2471.  Copies  of  the  entries  of  a  county  clerk,  as  herein 
directed,  when  ceitified  by  him,  and  affidavits  of  publication, 
IS  herein  directed,  made  by  the  printer,  publisher,  or  chief 
elerk  of  a  newspaper,  are  presumptiye  evidence  of  the  facta 
therein  stated. 


CHAPTER  ni. 
SPECIAL  PARTNERSHIP. 

linOU  I.  VOBMATION  OF  PARTNERSHIP,  §§  2477-2486. 

II.  Powers,  Kiuhts,  and  Duties  of  the  Partners,  §§  2489-2496. 
III.  Liabiutt  of  Partners,  §§  2500-2603. 
ly.  ▲ltkbation  and  Dissolution  of  the  Pabtnebship,  §§  2607- 
2610. 

ARTICLE  I. 

FORMATION  OF  PABTNERBHIP. 

Bbotion  2477.  Former  ion  of  special  partnership. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  recorded.    False  statement. 

2481.  Affldavit  as  to  sums  contrihuted. 

2482.  No  partnership  until  compliance. 

2483.  Certificate  to  be  published. 

2484.  Aflldavit  of  publication  filed. 
2486.  Renewal  of  special  partnership. 

§  2477.  A  special  partnership  may  be  formed  by  two  oi 
iK>ra   persona,  in  the  manner  and  with  the  efferi:  prescribAd 
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Sn  this  chapter,  for  the  transaction  of  any  bosiness  except 
iaanking  or  insurance. 
Fraud  in  partnership  matters.    Fenal  Code,  §  368. 

§  2478.  A  special  partnership  may  consist  of  one  or  more 
persons  called  general  partners,  and  one  or  more  personi 
called  special  partners. 

§  2479.  Persons  desirous  of  forming  a  special  partnership 
must  severally  sign  a  certificate,  stating  : 

1.  The  name  under  which  the  partnership  is  to  be  con- 
ducted ; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted ; 

3.  The  names  of  all  the  partners,  and  their  residences,  spec- 
ifying which  are  general  and  which  are  special  partners ; 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock ; 

5.  The  periods  at  which  such  partnership  will  begin  and 
end. 

§  2480.  Certificates  under  the  last  section  must  be  ac- 
knowledged by  all  the  partners,  before  some  officer  authorized 
to  take  acknowledgment  of  deeds,  one  to  be  filed  in  the  clerk's 
office,  and  the  other  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  principal  place  of  business  of  the 
partnership  is  situated,  in  a  book  to  be  kept  for  that  pur- 
pose,  open  to  public  inspection ;  and  if  the  partnerehip  has 
places  of  business  situated  in  different  counties,  a  copy  of  the 
certificate,  certified  by  the  recorder  in  whose  office  it  is  re- 
corded, must  be  filed  in  the  clerk's  office,  and  recorded  in  like 
nanner  in  the  office  of  the  recorder  in  every  such  county.  If 
any  false  statement  is  made  in  any  such  certificate,  all  the  per- 
sons interested  in  the  partnership  are  liable,  as  general  part- 
ners, for  all  the  engagements  thereof. 

§  2481.  An  affidavit  of  each  of  the  partners,  stating  that 
the  sums  specified  in  the  certificate  of  the  partnership  as  hav 
mg  been  contributed  by  each  of  the  special  partners,  have 
been  actually  and  in  good  faith  paid,  in  the  lawful  money  of 
the  United  States,  must  be  filed  in  the  same  office  with  thi 
original  certificate. 

I  2482.  No  special  partnership  is  formed  until  the  pio 
*«ons  of  the  last  five  sections  are  complied  with. 
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§  2488.  The  certificate  mentioned  in  this  article,  or  a 
itatement  of  its  substance,  mast  be  published  in  a  newspaper 
printed  in  the  county  where  the  original  certificate  is  filed, 
and  if  no  newspaper  is  there  printed,  then  in  a  newspaper  in 
the  State  nearest  thereto.  Such  publication  must  oe  made 
once  a  week  for  four  successive  weeks,  beginning  within  one 
week  from  the  time  of  filing  the  certilcate.  In  case  such  pub- 
lication is  not  so  made,  the  partnership  must  be  deemed  gen- 
eral. 

§  2484.  An  afiidavit  of  the  making  of  the  publication 
mentioned  in  the  preceding  section,  made  hj  the  printer,  pub- 
lisher, or  chief  clerk  of  the  newspaper  in  which  such  publica- 
tion is  made,  may  be  filed  with  the  county  recorder  with  whom 
the  original  certificate  was  filed,  and  is  presumptive  evidence 
of  the  facts  therein  stated. 

§  2485.  Every  renewal  or  continuance  of  a  special  part- 
nership must  be  certified,  recorded,  verified,  and  published  in 
Ihe  same  manner  as  upon  its  original  formation. 


ARTICLE  n. 

POWERS,  RIGHTS,   AND  DUTIES  OF  THE    PARTHSSS. 

SscTiON  24S9.  Who  to  do  business. 

2490.  Special  partners  may  advise. 

2491.  May  loan  money.    Insolvency. 

2492.  General  partners  may  sue  and  be  sued. 

2493.  Withdrawal  of  capital. 

2494.  Interest  and  profits. 

2496.  Result  of  withdrawing  capital. 
2496.  Preferential  transfer  void. 

§  2489.  The  general  partners  only  have  authority  to  trans- 
Act  the  business  of  a  special  partnership. 

§  2490.  A  special  partner  may  at  all  times  investigate  the 
partnership  affairs,  and  advise  his  partners,  or  their  agents,  as 
*:o  their  management. 

§  2491.  A  special  partner  may  lend  money  to  the  part* 
aership,  or  advance  money  for  it,  and  take  from  it  security 
therefor,  and  as  to  such  loans  or  advances  has  tlie  same  rights 
is  may  other  creditor ;  but  in  case  of  the  insolvency  of  tht 
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partnership,  all  other  claims  which  he  maj  have  against  t 
must  he  postponed  until  all  other  creditors  are  satisfied. 

§  2492.  In  all  matters  relating  to  a  special  partnership, 
its  general  partners  may  sue  and  be  sued  alone,  in  the  same 
manner  as  if  there  were  no  special  partners. 

§  2493.  No  special  partner,  under  any  pretence,  may  with- 
draw any  part  of  the  capital  invested  by  him  in  the  partner- 
ship, during  its  continuance. 

§  2494.  A  special  partner  may  receive  such  lawful  inter 
est  and  such  proportion  of  profits  as  may  be  agreed  upon,  ii 
not  paid  out  of  the  capital  invested  in  the  partnership  by  him, 
or  by  some  other  speciid  partner,  and  is  not  bound  to  refund 
the  same  to  meet  subsequent  losses. 

f  2495.  If  a  special  partner  withdraws  capital  from  the 
firm,  contrary  to  the  provisions  of  this  article,  he  thereby  be- 
comes a  general  partner. 

§  2496.  Every  transfer  of  the  property  of  a  special  part- 
nership, or  of  a  partner  therein,  made  after  or  in  contempla- 
tion of  the  insolvency  of  such  partnership  or  partner,  with  in- 
tent to  give  a  preference  to  any  creditor  of  such  partnership 
or  partner  over  any  other  creditor  of  such  partnership,  is  void 
against  the  creditors  thereof;  and  every  judgment  confessed, 
lien  created,  or  security  given,  in  like  manner  and  with  the 
like  intent,  is  in  like  manner  void. 


ARTICLE  UI. 

LIABILITY   OP   PARTNERS. 

SionON  2600.  Liability  of  partners. 

2601.  Of  Hpeclal  partners. 

2602.  Liability  for  unintentional  act 

2603.  Who  may  question  existence  of  spc  eial  partnershii 

§  2600.  The  general  partners  in  a  special  partnership  ara 
Sable  to  the  same  extent  as  partners  in  a  general  partnership 

§  2601.  The  contribution  of  a  special  partner  to  the  cap 
Ital  of  the  firm,  and  the  increase  thereof,  is  liable  for  its  debti 
|«t  he  is  not  otherwise  liable  therefor,  except  as  followt : 
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1.  If  he  has  wilfully  made  or  permitted  a  false  or  mate- 
rially defective  statement  in  the  certificate  of  the  partnership, 
the  affidavit  filed  therewith,  or  the  published  announcement 
thereof,  he  is  liable,  as  a  general  partner,  to  all  creditors  of 
the  firm ; 

2.  If  he  has  wilfully  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  Article  II.  of  this  Chapter,  he  is 
liable  in  like  manner ;  or, 

3.  If  he  has  wilfully  joined  in  or  assented  to  an  act  con- 
trary  to  any  of  the  provisions  of  Article  II.  of  this  Chapter, 
he  is  liable  in  like  manner. 

§  2502.  When  a  special  partner  has  unintentionally  done 
any  of  the  acts  mentioned  in  the  last  section,  he  is  liable,  as  a 
general  partner,  to  any  creditor  of  the  firm  who  has  been  act- 
ually misled  thereby  to  his  prejudice. 

§  2503.  One  who,  upon  making  a  contract  with  a  part- 
nership, accepts  from  or  gives  to  it  a  written  memorandum 
of  the  contract,  stating  that  the  partnership  is  special,  and 
giving  the  names  of  the  special  partners,  cannot  afterwards 
charge  the  persons  thus  named  as  general  partners  upon  that 
contract,  by  reason  of  an  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the  acceptance 
of  the  memorandum,  if  an  effort  has  been  made  by  the  part- 
uers,  in  good  faith,  to  form  a  special  partnership  in  the  manner 
required  by  Article  I.  of  this  Chapter. 


AKTICLE  IV. 

ALTERATION  AND  DISSOLUTION. 

Sbotion  2507.  When  special  partnership  becomes  general. 

2508.  How  new  special  partners  may  be  admitted. 

2509.  Dissolution  of  special  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

§  2507.  A  special  partnership  becomes  general  if,  within 
ten  days  after  any  partner  withdraws  from  it,  or  any  new 
partner  is  received  into  it,  or  a  change  is  made  in  the  nature 
of  its  business  or  in  its  name,  a  certificate  if  such  fact,  duly 
rerified  and  signed  by  one  or  more  of  the  partners,  is  not  filed 
inth  the  county  clerk  and  recorder  with  whom  the  oiigina] 
lertiflcate  of  the  partnership  was  filed,  and  notice  thereof  pub- 
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(ished  as  is  provided  in  Article  I.  of  this  chapter  for  the  pub 
lication  of  the  certificate. 

§  2608.  New  special  partners  may  be  admitted  into  a  spe* 
cial  partnership  upon  a  certificate,  stating  the  names,  rest* 
dences,  and  contributions  to  the  common  stock  of  each  ol 
Buch  ])artners,  signed  by  each  of  them,  and  by  the  general 
partnei*}},  verified,  acknowledged,  or  proved,  according  to  the 
provisions  of  Article  I.  of  this  chapter,  and  filed  with  th< 
county  clerk  and  recorder  with  whom  the  original  certificate 
of  the  partnership  was  filed. 

§  2609.  A  special  partnership  is  subject  to  dissolution  in 
the  same  manner  as  a  general  partnership,  except  that  no  dis- 
solution, by  the  act  of  the  partners,  is  complete  until  a  notice 
thereof  has  been  filed  and  recorded  in  the  office  of  the  county 
clerk  and  recorder  with  whom  the  original  certificate  was  re- 
corded, and  published  once  in  each  week,  for  four  successive 
weeks,  in  a  newspaper  printed  in  each  county  where  the  part- 
nership  has  a  place  of  business. 

§  2610.  The  name  of  a  special  partner  must  not  be  used 
m  the  firm  name  of  partnership,  unless  it  be  accompanied  with 
Jie  word  "  limited." 


CHAPTER  IV. 
MINING  PABTNBBSHIPS. 

Bmtior  2511.  When  a  mining  partnership  exists. 

2612.  Express  agreement  not  necessary  to  constitute. 

2513.  Profits  and  losses,  how  sliared. 

2514.  lien  of  partners. 

2515.  Mine  —  Partnership  property. 

2516.  Partoership  not  dissolyed  by  sale  of  interest. 
2617.  Purchaser  takes,  subject  to  liens,  unless,  &o. 

2518.  Takes  with  notice  of  lien,  when. 

2519.  Contract  in  writing,  when  binding 
2620.  Owners  of  majority  of  shares  goyem. 

§  2511.  A  mining  partnership  exists  when  two  or  more 
persons  who  own  or  acquire  a  mining  claim  for  the  purpose  o: 
working  it  and  extracting  the  mineral  therefrom  actnally  •■ 
|age  in  working  the  same. 
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§  2512.  An  express  agreement  to  become  partners  or  to 
share  the  profits  and  losses  of  mining  is  not  necessary  to  the 
formation  or  existence  of  a  mining  partnership.  The  relation 
iirises  from  the  ownership  of  shares  or  interests  in  the  mine 
and  working  the  same  for  the  purpose  of  extracting  the  min- 
erals therefrom. 

§  2613.  A  member  of  a  mining  partnership  shares  in  the 
profits  and  losses  thereof  in  the  proportion  which  the  interest 
or  share  he  owns  in  the  mine  bears  to  the  whole  partnership 
capital  or  whole  number  of  shares. 

§  2514.  Each  member  of  a  mining  partnership  has  a  lien 
on  the  partnership  property  for  the  debts  due  tne  creditors 
thereof,  and  for  money  advanced  by  him  for  its  use.  This 
lien  exists  notwithstanding  there  is  an  agreement  among  the 
partners  that  it  must  not. 

§  2515.  The  mining  ground  owned  and  worked  by  partners 
in  mining,  whether  purchased  vidth  partnership  funds  or  not, 
is  partnership  property. 

§  2516.  One  of  the  partners  in  a  mining  partnership  may 
convey  his  interest  in  the  mine  and  business  without  dissolving 
the  paitnership.  The  purchaser,  from  the  date  of  his  pur 
chase,  becomes  a  member  of  the  partnership. 

§  2517.  A  purchaser  of  an  interest  in  the  mining  ground 
of  a  mining  partnership  takes  it  subjoct  to  the  liens  existing  in 
favor  of  the  partners  for  debts  due  all  creditors  thereof,  or  ad- 
vances made  for  the  benefit  of  the  partnership,  unless  he  pur- 
chased in  good  faith,  for  a  valuable  consideration,  without 
lotice  of  such  lien. 

§  2518.  A  purchaser  of  the  interest  of  a  partner  in  a  mine 
when  the  partnership  is  engaged  in  working  it,  takes  with  no- 
tice of  all  liens  resulting  from  the  relation  of  the  partners  to 
each  other  and  to  the  creditors  of  the  partnership. 

§  2519.  No  member  of  a  mining  partnership  or  other 
ngent  or  manager  thereof  can,  by  a  contract  in  writing,  bind 
£e  partnership,  except  by  express  authority  derived  from  the 
Hembers  thereof. 
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§  2520.  The  decision  of  the  members  owning  a  majoritjo. 
the  shares  or  interests  in  a  mining  partnership  binds  it  in  the 
conduct  of  its  business. 


TITLE  XI. 

INSURANCE. 


Chapter  I.  Insurance  in  General,  §§  2927-2649. 

II.  Marine  Insurance,  §§  2655-2746. 

III.  Fire  Insurance,  §§  2752-2756. 

IV.  Life  and  Health  Insurance,  §§  2762-27M. 


CHAPTER  I. 
INSURANCE  IN   QBNBRAIj. 

Abtiole  T.  Definition  of  Insubanos,  §  2527. 

II.  What  mat  be  insubsd,  §§  2531-2534. 
III.  Parties,  §§  2588-2542. 
IV.  Insurable  Interest,  §§  2546-2558. 
V.  Concealment  and  Repbbsemtation,! f  2661-26f» 
VI.  The  Pouct,  §§  258&-2599. 
VII.  Warranties,  §§  2603-2812. 
VIII.  Premiums,  §§  2616-2622. 
IX.  Loss,  §§  2626-2629. 
X.  Notice  op  Loss,  §§  2688-2637. 
XI.  Double  Insurance,  §§  2641-2642. 
XII.  Reinsurance,  §§  2646-2649. 


ARTICLE  I. 

DBFINITION   OF  INSURAKOB. 

SscnoN  2527.  Insurance,  what. 

§  2527.  Insurance  is  a  contract  whereby  one  undertakes  >" 
nuemnify  another  an:ainst  loss,  damage,  or  liability,  arisiiu 
fcom  an  unknown  or  contingent  event. 

Offlee  and  Duties  of  Insurance  Commissioners,  PoL  Code,  K  69i-W 
destruction  of  insured  Property.  Penal  Code,  §  548 :  Arson,  Koat  0o4^ 
M4A7-4il. 
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ARTICLE  n. 

WHAT  MAT  BE  INSURED. 

B^cnoH  2581.  What  erenls  may  be  insured  against. 

2582.  Iniiunuioe  of  lottery  or  lottery  prize  unanthorlied 
2588.  Usual  kinds  of  insurance. 
2584.  All  subject  to  this  chapter. 

§  2531.  Any  contingent  or  unknown  event,  whether  pant 
^r  future,  whicli  may  damnify  a  person  having  an  insurable 
interest,  or  create  a  liability  against  him,  may  be  insured 
against,  subject  to  the  provisions  of  this  chapter. 

§  2532.  The  preceding  section  does  not  authorize  an  in^ 
Burance  for  or  against  the  drawing  of  any  lottery,  or  for  or 
against  any  chance  or  ticket  in  a  lottery  drawing  a  prize. 

Lotteries.    Penal  Code,  §§  324,  826. 

§  2533.  The  most  usual  kinds  of  insurance  are : 

1.  Marine  insurance ; 

2.  Fire  insurance ; 

3.  Life  insurance ; 

4.  Health  insurance ;  and, 

5.  Accident  insurance. 

§  2534.  All  kinds  of  insurance  are  subject  to  the  pio^ 
risions  of  this  chapter. 

ARTICLE  III. 

PARTIES   TO   THE   CONTBAGT. 

SxcTiON  2538.  Designation  of  parties. 

2539.  Who  may  insure. 

2540.  Who  may  be  insured. 

2541.  Assignment  to  mortgagee  of  thing  insured. 

2542.  New  contract  between  insurer  and  assignee. 

§  2538.  The  person  who  undertakes  to  indemnify  anothet 
by  a  contract  of  msiirance  is  called  the  insurer,  and  the  per- 
lon  indemnified  is  called  the  insured. 

§  2589.  Any  one  capable  of  making  a  contract  may  be 
in  insurer,  subject  to  the  restrictions  imposed  by  specia] 
lUtates  upon  foreign  corporations,  non-residents,  and  others. 
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§  2540.  Any  one  except  a  public  enemy  may  be  in 
Bured. 

§  2641.  Where  a  mortgagor  of  property  efTects  insuranos 
in  his  own  name,  providing  that  the  loss  shall  be  payable  to 
the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mort- 
gagee, the  insurance  is  deemed  to  be  upon  the  interest  of  the 
mortgagor,  who  does  not  cease  to  be  a  party  to  the  original 
contract,  and  any  act  of  his  which  woulu  otherwise  avoid  the 
insurance  will  have  the  same  effect,  although  the  property  ii 
in  the  hands  of  the  mortgagee. 

§  2542.  If  an  insurer  assents  to  the  transfer  of  an  insurance 
from  a  mortgagor  to  a  mortgagee,  and,  at  the  time  of  his  as- 
sent, imposes  further  obligations  on  the  assignee,  making  a 
now  contract  with  him,  the  acts  of  the  mortgagor  cannot 
affect  his  rights. 

ARTICLE  IV. 

INSURABLE   INTEREST. 

BionON  2546.  Insurable  interest,  what. 

2547.  In  what  may  consist. 

2548.  Interest  of  carrier  or  depositary 

2549.  Mere  expectancies. 

2560.  Measure  of  interest  in  property. 

2551.  Insurance  without  interest,  illegal. 

2552.  \Vlien  interest  must  escist. 
2558.  Effect  of  transfer. 

2554.  Transfer  after  loss. 

2555.  Exception  in  the  case  of  several  subjects  in  one  policy. 

2556.  In  case  of  the  death  of  the  insurer. 

2557.  In  the  case  of  transfer  between  co-tenants. 

2558.  Policy,  when  yoid. 

§  2646.  Every  interest  in  propert}-,  or  any  relation  there 
to,  or  liability  in  respect  tlhereof,  of  such  a  nature  that  a  con 
lemplated  peril  might  directly  damnify  the  insured,  is  an  in 
Bumble  interest. 

§  2647.  An  insurable  interest  in  property  may  oonsisi 
in  : 

1 .  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  an  existing  interest 

3.  An  expectancy,  coupled  with  an  existing  interest  in  tha 
Int  of  which  the  expectancy  arises. 
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§  2548.  A  carrier  or  depositary  of  any  kind  has  an  inmr- 
able  interest  in  a  thing  held  by  him  as  such,  to  the  extent  of 
its  value. 

§  2649.  A  mere  contingent  or  expectant  interest  in  aay- 
fehiugy  not  founded  on  an  actual  right  to  the  thing,  nor  upon 
any  valid  contract  for  it,  is  not  insurable. 

§  2650.  The  measure  of  an  insurable  interest  in  property 
is  the  extent  to  which  the  insured  might  be  damnified  by  loss 
or  injury  thereof. 

§  2551.  The  sole  object  of  insurance  is  the  indemnity  of 
the  insured,  and  if  he  has  no  insurable  interest  the  contract  \» 
void. 

§  2552.  An  interest  insured  must  exist  when  the  insur- 
ance takes  effect,  and  when  the  loss  occurs,  but  need  not  exist 
in  the  mean  time. 

§  2553.  Except  in  the  crises  specified  in  the  next  four 
sections,  and  in  the  cases  of  life,  accident,  and  health  insur- 
ance, a  change  of  interest  in  any  part  of  a  thing  insured,  un- 
accompanied by  a  corresponding  change  of  interest  in  the 
insurance,  suspends  the  insurance  to  an  equivalent  extent, 
until  the  interest  in  the  thing  and  the  interest  in  the  insur^ 
ance  are  vested  in  the  same  person. 

§2554.  A  change  of  interest  in  a  thing  insured,  after  the 
occurrence  of  an  injury  which  results  in  a  loss,  docs  not  affect 
the  right  of  the  insureil  to  indemnity  for  the  loss. 

§  2555.  A  change  of  interest  in  one  or  more  of  severa* 
listinct  things,  separately  insured  by  one  policy,  does  noi 
I  void  the  insurance  as  to  the  others. 

§  2556.  A  change  of  interest,  by  will  or  succession,  oi 
the  death  of  the  insured,  does  not  avoid  an  insurance ;  ano 
ftis  interest  in  the  insurance  passes  lo  the  person  taking  hik 
interest  in  the  thing  insure  i. 

§  2557.  A  transfer  of  interest  by  one  of  several  partners, 
•oint  owners,  or  owners  in  common,  who  are  jointly  insured, 
lo  the  others,  does  not  avoid  an  insurance,  even  though  it  I'M 

23 
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been  agreed  that  the  insurance  shall  cease  upon  an  alienation 
of  the  thing  insured. 

§  2568.  Every  stipulation  in  a  policy  of  insurance  for  the 
payment  of  loss,  whether  the  person  insured  has  or  has  not 
any  interest  in  the  property  insured,  or  that  the  policy  shall 
be  received  as  proof  of  such  interest,  and  every  policy  ex- 
ecuted by  way  uf  gaming  or  wagering,  is  void.  [In  efiect 
July  1,  1874.] 

ARTICLE  V. 

CONCEALHBNT  AND  REPBE8ENTATION8. 

Iicmoir  2561.  Concealment,  what. 

2662.  Effect  of  concealment. 

2663.  What  must  be  disclosed. 

2564.  Matters  which  need  not  be  communicated  witbom  kl 

quiry. 

2565.  Test  of  materiality. 

2666.  Idatters  which  each  is  bound  to  know 

2567.  Waiver  of  communication. 

2568.  Interest  of  insured. 

2569.  Fraudulent  warranty. 
2670.  Matters  of  opinion. 

2571.  Representation,  what. 

2572.  When  made. 
2678.  How  interpreted. 

2574.  Representation  as  to  f  atura. 
2576.  How  may  affect  policy. 

2576.  When  may  be  withdrawn. 

2577.  Time  intended  by  representation. 

2578.  Representing  information. 

2579.  Falsity. 

2580.  Effect  of  falsity. 

2681.  Materiality. 

2682.  Application  of  provisions  of  this  article. 
2583.  Right  to  rescind. 

§  2561.  A  neglect  to  communicate  that  which  a  piirtj 
knows,  and  ought  to  communicate,  is  called  a  concealment. 

§  2562.  A  concealment,  whether 'intentional  or  uuinten 
tional,  entitles  the  injured  party  to  rescind  a  contract  of  insur 
ance. 

§  2563.  Each  paily  to  a  contract  of  insurance  must  com 
mnnicate  to  the  other,  in  good  faith,  all  facts  within  his  know] 
idge  which  are  or  which  he  believes  to  be  mateiial  to  the  cod 
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tract,  and  which  the  other  has  not  the  means  of  ascertaining, 
ftnd  as  to  which  he  makes  uo  warrantj. 

§  2664.  Neither  party  to  a  contract  of  insurance  is  honftd 
to  communicate  information  of  the  matters  following,  except 
in  answer  to  the  inquiries  of  the  other : 

1 .  Those  which  the  other  knows ; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  othcf 
onght  to  know,  and  of  which  the  former  has  no  reason  to  snp* 
pose  him  ignorant ; 

3.  Those  of  which  the  other  waives  communication ; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a 
risk  excluded  by  a  warranty,  and  which  are  not  otherwise 
material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the  police, 
and  which  are  not  otherwise  material. 

§  2565.  Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence  of  the  facts 
upon  the  party  to  whom  the  communication  is  due,  in  form- 
ing his  estimate  of  the  disadvantages  of  the  proposed  contract, 
or  in  making  his  inquiries. 

§  2666.  Each  party  to  a  contract  of  insurance  is  bound  to 
know  all  the  general  causes  which  are  open  to  his  inquiry, 
equally  with  that  of  the  other,  and  which  may  affect  either 
the  political  or  material  perils  contemplated ;  and  all  general 
nsaeres  of  trade. 
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§  2567.  The  right  to  information  of  material  facts  may  be 
waived,  either  by  the  terms  of  insurance  or  by  neglect  to  make 
Inquiries  as  to  such  facts,  where  they  are  distinctly  implied  in 
other  facts  of  which  information  is  communicated. 

§  2668.  Information  of  the  nature  or  amount  of  the  inter- 
eat  of  one  insured  need  not  be  communicated  unless  in  answer 
to  an  inquiry,  except  as  prescribed  by  section  2587. 

J  2669.  An  intentional  and  fraudulent  omission,  on  tho 
part  of  one  insured,  to  communicate  information  of  matters 
proving  or  tending  to  prove  the  falsitv  of  a  warranty,  entitles 
\he  insurer  to  rescind. 

§  2670.  Neither  party  to  a  contract  of  ^'nsurauce  is  fwund 
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to  oommunicate,  even  upon  inquiry,  information  of  his  owi 
judgment  upon  the  matters  in  question. 

§  2671.  A  i-epresentation  may  be  oral  or  written. 

§  2572.  A  representation  may  be  made  at  the  same  tiuM 
with  issuing  the  policy,  or  before  it. 

§  2573.  The  language  of  a  representation  is  to  be  inter- 
preted by  the  same  rules  as  the  language  of  contracts  in  geu 
era]. 

§  2574.  A  representation  as  to  the  future  is  to  be  deemed 
a  promise,  unless  it  appears  that  it  was  merely  a  statement  of 
Delief  or  expectation. 

§  2575.  A  representation  cannot  be  allowed  to  qualify  an 
p.xpress  provision  in  a  contract  of  insurance ;  but  it  may  qual- 
ify an  implied  warranty. 

§  2576.  A  representation  may  be  altered  or  withdrawn 
before  the  insurance  is  effected,  but  not  afterwards. 

§  2577.  The  completion  of  the  contract  of  insurance  is 
the  time  to  which  a  representation  must  be  presumed  to  refer. 

§  2578.  When  a  person  insured  has  no  personal  knowl- 
edge of  a  fact,  he  may  neyertheless  repeat  information  which 
he  has  upon  the  subject,  and  which  he  believes  to  be  tnie,  with 
the  explanation  that  he  does  so  on  the  information  of  others^ 
or  he  may  submit  the  information,  in  its  whole  extent,  to  the 
insurer;  and  in  neither  case  is  he  responsible  for  its  truth,  an- 
less  it  proceeds  from  an  agent  of  the  insured,  whose  duty  it  ii 
to  give  the  intelligence. 

§  2579.  A  representation  is  to  be  deemed  false  when  tlie 
facts  fail  to  correspond  with  its  assertions  or  stipulations. 

§  2580.  If  a  representation  is  false  in  a  material  pcizt 
whether  affirmative  or  promissory,  the  injured  party  is  en 
tided  to  rescind  the  contract  from  the  time  when  the  repreaeo 
tation  becomes  false. 

§  2581.  The  materiality  of  a  representation  is  determbMC 
1/  the  same  rule  as  the  materialitv  of  a  concealment. 
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§  2582.  The  provisions  of  this  article  apply  as  well  to  a 
modification  of  a  contract  of  insurance  as  to  its  original  for- 
mation. 

§  2683*  Whenever  a  right  to  rescind  a  contract  of  insnr 
fence  is  given  to  the  insurer  by  any  provision  of  this  chapter, 
Euch  right  may  be  exercised  at  any  time  previous  to  the  com 
mencement  of  an  action  on  the  contract.     [In  effect  July  1 
1874.] 

ARTICLE  VI. 

THE   POLICY. 

SsonOH  2686.  Policy,  what. 

2587.  What  must  be  apecifled  in  a  poliey. 
2688.  WhoRe  intereRt  is  covered. 
2589.  Insurance  by  agent  or  trustee . 
2690.  Insurance  by  part  owner. 

2591.  General  terms. 

2592.  Successive  owners. 

2693.  Transfer  of  the  thing  insured. 

2694.  Open  and  valued  policies. 
(2595.  Open  policy,  what. 
2596.  Valued  policy,  what. 
2697.  Running  policy,  what. 
2598.  Effect  of  receipt. 

2599   Agreement  not  to  transfer. 

§  2586.  The  written  instrument,  in  which  a  contract  of  in 
mrance  is  set  forth,  is  called  a  policy  of  insurance. 

§  2687.  A  policy  of  insurance  must  specify  : 

1.  The  parties  between  whom  the  contract  is  made ; 

2.  The  rate  of  premium ; 

3.  The  property  or  life  insured ; 

4.  The  interest  of  the  insured  in  property  insured,  if  he  if 
not  the  absolute  owner  thereof; 

5.  The  risks  insured  against ;  and, 

6.  The  period  during  which  the  insurance  is  to  continue. 

m 

§  2588.  When  the  name  of  the  person  intended  to  be  in- 
Vnred  is  specified  in  a  policy,  it  can  be  applied  only  to  his  own 
proper  interest. 

§  2689.  When  an  insurance  is  made  by  an  agent  or  trns- 
««,  the  fact  tliat  his  principal  or  beneficiary  is  the  per^ion 
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really  insured  may  be  indicated  by  describing  bim  as  agem 
or  trustee,  or  by  other  general  words  in  the  policy. 

§  ^590.  To  render  an  insurance,  effected  by  one  partnei 
or  part  owner,  applicable  to  the  interest  of  his  copartners,  or 
of  other  part  owners,  it  is  necessary  that  the  terms  of  the 
policy  should  be  such  as  are  applicabfe  to  the  joint  or  common 

interest. 

§  2591.  When  the  description  of  the  insured  in  a  policj 
18  00  general  that  it  may  comprehend  any  person  or  any  class 
of  persons,  he  only  can  claim  the  benefit  of  the  policy  who 
r;an  show  that  it  was  intended  to  include  him. 

§  2592.  A  policy  may  be  so  framed  that  it  will  enure  to 
the  benefit  of  whomsoever,  during  the  continuance  of  the 
risk,  may  become  the  owner  of  the  interest  insured. 

§  2593.  The  mere  transfer  of  a  thing  insured  does  not 
transfer  the  policy,  but  suspends  it  until  the  same  person  be- 
comes the  owner  of  both  the  policy  and  the  thing  insured. 

§  2594.  A  policy  is  either  open  or  valued. 

§  2595.  An  open  policy  is  one  in  which  the  value  of  the 
thing  insured  is  not  agreed  upon,  but  is  lefl  to  be  ascertained 
in  case  of  loss. 

§  2596.  A  valued  policy  is  one  which  expresses  on  its  face 
an  agreement  that  the  thing  insured  shall  be  valued  at  a  spe- 
cified sum. 

§  2597.  A  running  policy  is  one  which  contemplaitcs  suc- 
cessive insurances,  and  which  provides  that  the  object  of  the 
policy  may  be  from  time  to  time  defined,  especially  as  to  the 
Bubjects  of  insurance,  by  additional   statements  or  indorse 
ments. 

§  2598.  An  acknowledgment  in  a  policy  of  the  receipt  of 
premium  is  conclusive  evidence  of  its  payment,  so  far  as  tc 
make  the  policy  binding,  notwithstanding  any  stipulatioa 
theran  that  it  shall  not  b«  binding  until  the  premium  is  act 
■ally  paid. 
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§  2699.  An  agreement  made  before  a  loss,  not  to  transfer 
^he  claim  of  a  person  insured  against  the  insurer,  after  the 
Sna  has  happened,  is  void. 


ARTICLE  VII. 

WARRANTIES. 

Smtion  2603.  Warranty,  express  or  implied. 
2604.  Form. 
2606.  Warranty,  in  what  contained. 

2606.  Past,  present,  and  future  warranties. 

2607.  Warranty  as  to  past  or  present. 

2608.  Warranty  as  to  the  future. 

2609.  Performance  excused. 

2610.  Wh&t  acts  ayoid  the  policy. 

2611.  Policy  may  proride  for  aroidiuice. 

2612.  Breach  without  fraud. 

§  2603.  A  warranty  is  either  express  or  implied. 

§  2604.  No  particular  form  of  words  is  necessary  to  creat« 
A  warranty. 

§  2606.  Every  express  warranty,  made  at  or  before  the 
execution  of  a  policy,  must  be  contained  in  the  policy  itself, 
or  in  another  instrument  signed  by  the  insured,  and  referred 
to  in  the  policy,  as  making  a  part  of  it.  [In  effect  July  1, 
1874.] 

§  2606.  A  warranty  may  relate  to  the  past,  the  present^ 
the  future,  or  to  any  or  all  of  these. 

§  2607.  A  statement  in  a  policy,  of  a  matter  relating  to 
the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof. 

§  2608.  A  statement  in  a  policy,  which  impoits  that  it  is 
intended  to  do  or  not  to  do  a  thing  which  materially  affects 
.he  risk,  is  a  warranty  that  such  act  or  omission  shall  take 
^lace. 

§  2609.  When  before  the  time  arrives  for  the  perform 
ince  of  a  warranty  relating  to   the  future,  a  loss  insured 
•gai^ist  happens,  or  performance  becomes  unlawful  at  tbm 
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place  of  the  contract,  or  impossible,  the  omission  ^  fulfil  th€ 
w^arranty  does  not  avoid  the  policy.     [In  effect  July  1,  1874.] 

§  2610.  The  violation  of  a  material  warranty,  or  othei 
material  provision  of  a  policy,  on  the  part  of  either  part} 
thereto,  entitles  the  other  to  rescind. 

§  2611.  A  policy  may  declare  that  a  violation  of  specifieo 
provisions  thereof  shall  avoid  it,  otherwise  the  breach  of  an 
immaterial  provision  does  not  avoid  the  policy. 

§  2612.  A  breach  of  warranty,  without  frand,  merely  ex 
onerates  an  insurer  from  the  time  that  it  occurs,  or  where  it  ib 
broken  in  its  inception  prevents  the  policy  from  attaching  to 
the  risk. 

ARTICLE  VIII. 

PBBMIUM. 

SiOTioii  2616.  When  premium  is  earned. 

2617.  Return  of  premium. 

2618.  When  none  allowed. 

2619.  Return  for  fraud. 

2620.  Over-insurance  by  sereral  insurers. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

§  2616.  An  insurer  is  entitled  to  payment  of  the  premium 
as  soon  as  the  thing  insured  is  exposed  to  the  peril  insured 
against. 

§  2617.  A  person  insured  is  entitled  to  a  return  of  pre 
mium,  as  follows  : 

1.  To  the  whole  premium,  if  no  part  of  his  interest  in  the 
thin^  insured  be  exposed  to  any  of  tiie  perils  insured  against ; 

2.  Where  the  insurance  is  made  for  a  definite  period  of 
time,  and  the  insured  surrenders  his  policy,  to  such  proportion 
of  the  premium  as  corresponds  with  the  unexpired  time,  aftei 
dcductmg  from  the  whole  premium  any  claim  for  loss  or  dam 
age  under  the  policv  which  has  previously  accrued.  [In  effect 
July  1,  1874.] 

§  2618.  If  a  peril  insured  against  has  existed,  and  the  in 
Burer  has  been  liable  for  any  period,  however  short,  the  insured 
B  not  entitled  to  return  of  premiums,  so  far  as  that  particula? 
dsk  is  concerned.     [In  effect  July  1,  1874.] 
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§  2619.  A  person  insured  is  entitled  to  a  return  of  the 
oremiam  when  the  contract  is  voidable,  on  account  of  the 
fraud  or  misrepresentation  of  the  insurer,  or  on  account  of 
facts,  of  the  existence  of  which  the  insured  was  ignorant  with- 
out his  fault ;  or  when,  by  any  default  of  the  insured  other 
than  actual  fraud,  the  insurer  never  incurred  any  liability 
Duder  the  policy. 

§  2620.  In  case  of  an  over-insurance  by  several  insurers, 
the  insured  is  entitled  to  a  ratable  return  of  the  premium, 
proportioned  to  the  amount  by  which  the  aggregate  sum  in- 
sured in  all  the  policies  exceeds  the  insurable  value  of  the 
thing  at  risk. 

§  2621.  When  an  over-insurance  is  effected  by  simultane- 
ous policies,  the  insurers  contribute  to  the  premium  to  be  re- 
turned in  proportion  to  the  amount  insured  by  their  respective 
policies. 

§  2622.  When  an  over-insurance  is  effected  by  successive 
policies,  those  only  contribute  to  a  return  of  the  premium  who 
are  exonerated  by  prior  insurances  from  the  liability  assumed 
by  them,  and  in  proportion  as  the  sum  for  which  the  premium 
was  paid  exceeds  the  amount  for  which,  on  account  of  prior 
insurance,  they  could  be  made  liable. 


ARTICLE  IX. 

LOSS. 

SaonoM  2626.  Perils,  remote  and  proximate. 

2627.  Lo88  incurred  in  rescue  from  peril. 

2628.  Excepted  perils. 

2629.  Negligence  and  fraud. 

§  2620.  An  insurer  is  liable  for  a  loss  of  which  a  peril  in- 
inred  against  was  the  proximate  cause ;  altn'ough  a  peril  not 
contemplated  by  the  contract  may  have  been  a  remote  cause 
of  the  loss ;  but  he  is  not  liable  for  a  loss  of  which  the  peril 
msured  against  was  only  a  remote  cause. 

§  2627.  An  insurer  is  liable  where  the  thing  insured  is 
)Mcued  from  a  peril  insured  against,  that  would  otherwise 
4ave  caused  a  loss,  if  in  the  course  of  such  rescue  the  thing  ii 
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exposed  to  a  peril  not  insured  against,  which  permanentlj  de* 
prives  the  insured  of  its  possession,  in  whole  or  in  part ;  or 
where  a  loss  is  caused  hy  efforts  to  rescue  the  thing  insure  1 
from  a  peril  insured  against. 

§  2628.  Where  ^  peril  is  specially  excepted  in  a  contract 
of  insurance,  a  loss,  which  would  not  have  occurred  but  for 
such  peril,  is  thereby  excepted ;  although  the  immediate  cause 
of  the  loss  was  a  peril  which  was  not  excepted. 

§  2629.  An  insurer  is  not  liable  for  a  loss  caused  by  the 
wilful  act  of  the  insured ;  but  he  is  not  exonerated  by  the 
negligence  of  the  insured,  or  of  his  agents  or  others.  [In 
eifect  July  1,  1874] 

ARTICLE  X. 

NOTICE    OF    LOSS. 

Baonoir  2683.  Notice  of  loss. 

2634.  Preliminaiy  proofs. 

2685.  Wairers  of  defects  in  notice,  &e. 

2636.  Waiver  of  delay. 

2637.  Certificate,  when  dispensed  with. 

§  2633.  In  case  of  loss  upon  an  insurance  against  fire, 
an  insurer  is  exonerated,  if  notice  thereof  be  not  given  to 
him  by  some  person  insured,  or  entitled  to  the  benefit  of  the 
insurance,  without  unnecessary  delay.  [In  efifect  July  1^ 
1874.] 

§  2634.  When  preliminary  proof  of  loss  is  required  by  a 
policy,  the  insured  is  not  bound  to  give  such  proof  as  would 
be  necessary  in  a  court  of  justice ;  but  it  is  sufficient  for  him 
to  give  the  best  evidence  which  he  has  in  his  power  at  the 
time. 

§  2636.  All  defects  in  a  notice  of  loss,  or  in  preliminary 
proof  thereof  which  the  insured  might  remedy,  and  which  the 
msurer  omits  to  specify  to  him,  without  unnecessary  delay,  aa 
grounds  of  objection, 'are  waived. 

§  2636.  Dela^  in  the  presentation  to  an  insurer  of  notion 
or  proof  of  loss  is  waivea,  if  caused  by  any  act  of  his,  or  it 
ke  omits'  to  make  objection  promptly  and  specifically  u])Ob 
that  ground. 
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§  2637.  If  a  policy  requires,  by  way  of  preliminanr  proof 
of  loss,  the  certificate  or  testimony  of  a  person  other  than  the 
msared,  it  is  sufficient  for  the  insured  to  use  reasonable  dili« 
gence  to  procure  it,  and  in  case  of  the  refusal  of  such  person 
to  give  it,  then  to  furnish  reasonable  evidence  to  the  insurer 
that  such  refusal  was  not  induced  by  any  just  grounds  of  dis- 
belief in  the  facts  necessary  to  be  certified. 
Presenting  false  proofs  for  Policies     Penal  Code,  §  649. 


ARTICLE  XL 

DOUBLE    INSUBANCB. 

SxoTiON  2641.  Double  insorance. 

2642.  Oontribution  in  case  of  double  insixran««. 

§  2641.  A  double  insurance  exists  where  the  same  person 
is  insured  by  several  insurers  separately  in  respect  to  the  saniA 
subject  and  interest. 

§  2642.  In  case  of  double  insurance,  the  several  insurers 
are  liable  to  pay  losses  thereon  as  follows : 

1.  In  fire  insurance,  each  insurer  must  contribute  ratably 
towards  the  loss,  without  regard  to  the  dates  of  the  several 
policies ; 

2.  In  marine  insurance,  the  liability  of  the  several  insurers 
for  a  total  loss,  whether  actual  or  constructive,  where  the  pol- 
icies are  not  simultaneous,  is  in  the  order  of  the  dates  of  the 
several  policies :  no  liability  attaching  to  a  second  or  other 
subsequent  policy  except  as  to  the  excess  of  the  loss  over  the 
nmount  of  all  previous  policies  on  the  same  interest.  If  two 
'T  more  policies  bear  date  upon  the  same  day,  they  are  deemed 
to  be  simultaneous,  and  the  liability  of  insurers  on  simultane- 
ous policies  is  to  contribute  ratably  with  each  other.  The  in- 
eolvency  of  any  of  the  insurers  does  not  affect  the  proporticn 
ate  liability  of  the  other  insurers.  The  liability  of  all  insur 
ers  on  the  same  marine  interest  for  a  partial  or  average  loss  ii 
\o  contribute  ratably.    [In  effect  July  1^  1874w] 
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ARTICLE  XII. 

fiBIKSnSANOS. 

Btctiov  2646.  Reinsuiance,  what. 

2647.  Disclosures  requirad. 

2648.  Reinsurance  presiuned  to  be  againit  UaUlitjr. 

2649.  Original  insured  has  no  interest. 

§  2646.  A  contract  of  reinsurance  is  one  by  which  an  in- 
inrer  procures  a  third  person  to  insure  him  against  loss  oz 
tiability  by  reason  of  such  original  insurance. 

§  2647.  Where  an  insurer  obtains  reinsurance,  he  most 
eonimunicatc  all  the  representations  of  the  original  insured, 
and  also  all  the  knowledge  and  information  ho  possesses, 
whether  previously  or  subsequently  acquired,  which  are  mate- 
rial to  the  risk. 

§  2648.  A  reinsurance  is  presumed  to  be  a  contract  ol 
indemnity  against  liability,  and  not  merely  against  damage. 

§  2649.  The  original  insured  has  no  interest  in  a  contrae' 
U  reinsurance, 
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ABTICLE  I. 

DEFINITION  OF  MAfilNB   INSUfiANOB. 

Sionoir  2866.  Marine  insurance,  what. 

§  2666.  Marine  insurance  is  an  insurance  against  riski 
connected  with  navigation,  to  which  a  ship,  cargo,  freightage, 
*)rofits,  or  other  insurable  interest  in  movable  property,  may 
oe  exposed  during  a  certain  voyage  or  a  fixed  period  of  time. 

ARTICLE  n. 

INSURABLE   INTEREST. 

Sionoii  2669.  Insurable  interest  in  a  ship. 

2660.  Interest  reduced  by  bottomry 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2663.  IntereRt  in  expected  freightage,  what. 

2664.  Insurable  interest  in  profits. 
2666.  Insurable  interest  of  charterer. 

§  2659.  The  owner  of  a  ship  has  in  all  cases  an  insurable 
interest  in  it,  even  when  it  has  been  chartered  by  one  who 
\>venants  to  pay  him  its  value  in  case  o£  loss. 

§  2660.  The  insurable  interest  of  the  owner  of  a  ship 
hypothecated  by  bottomry  is  only  the  excess  of  its  value  over 
the  amount  secured  by  bottomry. 

§  2661.  Freightage,  in  the  sense  of  a  policy  of  marine 
insurance,  sinnifies  all  the  benefit  derived  by  the  owner^ 
either  from  the  chartering  of  the  ship  or  its  employment  for 
the  carriage  of  his  own  goods  or  those  of  others. 

§  2662.  The  owner  of  a  ship  has  an  insurable  interest  in 
sxpected  freightage  which  he  would  have  certainly  eaiiied 
but  for  the  intervention  of  a  peril  insured  agamst. 

§  2663.  The  interest  mentioned  in  the  last  section  exists, 
m  the  case  of  a  charter  party,  when  the  ship  has  broken 
ground  on  the  chartered  voyage,  and  if  a  price  is  to  be  paid 
for  the  carriage  of  goods  when  they  are  actually  on  board,  or 
Aere  is  some  contract  for  putting  them  on  board,  and  boib 
^p  and  goods  are  ready  for  the  specified  voyage. 
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§  2364.  One  who  has  an  interest  in  the  thing  from  which 
profits  are  expected  to  proceed,  has  an  insurable  interf«t  in 
the  nrofits. 

§  2666.  The  charterer  of  a  ship  has  an  insurable  interest 
fad  it,  to  the  extent  that  he  is  liable  to  be  damnified  by  itr 

lOM. 

ARTICLE  III. 

CONCEALMENT. 

Sbotion  2669.  Information  must  be  communicated 

2670.  Material  information. 

2671.  Presumption  of  knowledge  of  loss. 

2672.  Concealments  which  only  affect  the  risk:  in  question. 

§  2669.  In  marine  insurance  each  party  is  bound  to  com 
municate,  in  addition  to  what  is  required  by  section  2563,  all 
the  information  which  he  possesses,  material  to  the  risk,  ex- 
cept such  as  is  mentioned  in  section  2564,  and  to  state  the 
exact  and  whole  truth  in  relation  to  all  matters  that  he  repre- 
sents, or  upon  inquiry  assumes  to  disclose. 

§  2670.  In  marine  insurance,  information  of  the  belief  or 
expectation  of  a  third  person,  in  reference  to  a  material  fact, 
is  material. 

§  2671.  A  person  insured  by  a  contract  of  marine  insur- 
ance is  presumed  to  have  had  knowledge,  at  the  time  of  in- 
luring,  of  a  prior  loss,  if  the  information  might  possibly  have 
reached  him  in  the  usual  mode  of  transmission,  and  at  the 
usual  rate  of  communication. 

§  2672.  A  concealment  in  a  marine  insurance,  in  respect 
to  any  of  the  following  matters,  does  not  vitiate  the  entire 
contract,  but  merely  exonerates  the  insurer  from  a  loss  re- 
sulting from  the  risk  concealed : 

1.  The  national  character  of  the  insured ; 

2.  The  liability  of  the  thing  insured  to  capture  and  deten 
don ; 

3.  The  liability  to  seizure  from  breach  of  foreign  laws  o 
Xndn; 

4.  The  want  of  necessary  documents ;  and, 
6.  The  use  of  false  and  simulated  papers. 
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ARTICLE  IV. 

BEPRBSBNTA  TI ON8. 

SsonoH  2676.  Effect  of  intentional  falrity. 
2677.  Represfflitation  of  expectation. 

§  2676.  If  a  representation,  by  a  person  insared  by  a  oev- 
Iract  of  marine  insurance,  is  intentionally  false  in  any  respeckj 
whether  material  or  immaterial,  the  insurer  may  rescind  the 
entire  contract. 

§  2677.  The  eventual  falsity  of  a  representation  as  to  eZ' 
pectation  does  not,  in  the  absence  of  fraud,  avoid  a  contract 
•f  insurance. 

ARTICLE  V. 

IMFLIBD  WABBANTIBB. 

Iionoir  2681.  Warranty  of  seaworthiness. 
2682.  Seaworthiness,  what. 
2688.  At  what  time  seaworthiness  must  exist. 
2681.  What  things  are  required  to  constitute  seawortliiness. 

2685.  Different  degrees  of  seawortliiness  at  different  stagM  of  flM 

voyage. 

2686.  Unseaworthiness  during  the  voyage. 

2687.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

2688.  Neutral  papers. 

^  2681.  In  every  marine  insurance  upon  a  ship  oi  freight, 
or  freightage,  or  upon  anything  which  is  the  subject  of  marine 
insTtrance,  a  warranty  is  implied  that  the  ship  is  seaworthy. 
[In  effect  July  I,  1874.] 

§  2682.  A  ship  is  seaworthy,  when  reasonably  fit  to  per- 
wrra  the  services,  and  to  encounter  the  ordinary  perils  of  the 
voyage,  contemplated  by  the  parties  to  tlie  policy. 

§  2683.  An  implied  warranty  of  seaworthiness  is  complied 
with  if  the  ship  be  seaworthy  at  tlie  time  of  the  commence- 
ment of  the  risK,  except  in  the  following  cases : 

1.  When  the  insurance  is  made  for  a  specified  length  of 
time,  the  implied  warranty  is  not  complied  with  unless  the 
•hip  be  seaworthy  at  the  commencement  of  every  voyage  she 
nay  undertake  during  that  time  *  andj 
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2.  When  the  insarance  is  apon  the  cargo,  which,  by  th« 
termR  of  the  policy,  or  the  description  of  the  voyage,  or  the 
estal.Iished  castom  of  the  trade,  is  to  he  transshipped  at  an  in- 
termediate port,  the  implied  warranty  is  not  complied  with, 
unless  each  vessel  upon  which  the  cargo  is  shipped  or  trans- 
shipped be  seaworthy  at  the  commencement  of  its  particulai 
voyage.     [In  effect  July  1,  1874.] 

§  2684.  A  warranty  of  seaworthiness  extends  not  only  to 
the  condition  of  the  structure  of  the  ship  itself,  but  requires 
that  it  be  properly  laden,  and  provided  with  a  competent  mas- 
ter, a  sufficient  nun\]>er  of  competent  officers  and  seamen,  and 
the  requisite  appurtenances  and  equipments,  such  as  ballast, 
cables,  and  anchors,  cordage  and  sails,  food,  water,  fuel,  and 
lights,  and  other  necessary  or  proper  stores  and  implements 
for  the  voyage. 

§  2685.  Where  different  portions  of  the  voyage  contem- 
plated by  a  policy  differ  in  respect  to  the  things  requisite  to 
make  the  ship  seaworthy  therefor,  a  warranty  of  seaworthiness 
is  complied  with  if,  at  the  commencement  oi  each  portion,  the 
ship  is  seaworthy  with  reference  to  that  portion. 

§  2686.  When  a  ship  becomes  unseaworthy  during  the 
voyage  to  which  an  insurance  relates,  an  unreasonable  delay 
in  repairing  the  defect  exonerates  the  insurer  from  liability 
from  any  loss  arising  therefrom. 

§  2687.  A  ship  which  is  seaworthy  for  the  purpose  of  an 
insurance  upon  the  ship  may,  nevertheless,  by  reason  of  being 
unfitted  to  receive  the  cargo,  be  unseaworthy  for  the  purpose 
of  insui-ance  upon  the  cargo. 

§  2688.  Where  the  nationality  or  neutrality  of  a  ship  of 
cargo  is  expressly  warranterl,  it  is  implied  that  the  ship  wiL' 
carry  the  requisite  documents  to  show  such  nationality  or  neu 
trahty,  and  that  it  will  not  carry  any  documents  which  cas 
reasonable  suspidou  thereon. 
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ARTICLE  YL 

THB  YOTAOB  AND  DBTIATIOV.  * 

BrcnoN  2692.  Voyage  insnxed,  how  detennined. 
2688.  Course  of  saiUng,  iiow  detennined. 
2694.  Deriation,  what. 
2696.  When  proper. 

2696.  When  improper. 

2697.  Deviation  exonerates  the  insurer 

§  2602.  When  the  voyage  contemplated  by  a  policy  is  d« 
•cribed  by  the  places  of  beginning  and  ending,  the  royage  in 
sured  is  one  which  conforms  to  the  course  of  sailing  fix^  by 
mercantile  usage  between  those  places. 

§  2693.  If  the  course  of  sailing  is  not  fixed  by  mercantile 
Uiiage,  the  voyage  insured  by  a  policy  is  the  way  between  the 
places  specified  which,  to  a  master  of  ordinary  skill  and  dis- 
cretion, would  seem  the  most  natural,  direct,  and  advanta- 
geous. 

§  2694.  Deviation  is  a  departure  from  the  course  of  the 
voyage  insured,  mentioned  in  the  last  two  sections,  or  an  un- 
reasonable delay  in  pursuing  the  voyage,  or  the  commence- 
ment of  an  entirely  diflferent  voyage. 

§  2696.  A  deviation  is  proper: 

1.  When  caused  by  circumstances  over  which  neither  th« 
master  nor  the  owner  of  the  ship  has  any  control ; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid 
a  peril,  whether  insured  aij^aiust  or  not ; 

3.  When  made  in  good  faith,  and  upon  reasonable  grounds 
of  belief  in  its  necessity  to  avoid  a  peril ;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saving  hu- 
man life,  or  relieving  another  vessel  in  distress. 

§  2696.  Every  deviation  not  specified  in  the  last  section  m 
Improper. 

§  2697.  An  insurer  is  not  liabb  for  any  loss  happening  ta 
I  thing  insured  subsequently  to  an  improper  devialion. 

24 
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ABTICLE  Vn. 

LOSS. 

floonoR  2701.  Total  and  partial  lo§f. 

2702.  Fartialloss. 

2703.  Actual  and  constracttre  total  loaa. 

2704.  Actual  total  loss,  what. 

2706.  Gonstructire  total  loss: 
2706;  Presumed  actual  loss. 

2707.  Insurance  on  cargo,  &c.,  when  royafpe  is  broken  w§k 

2708.  Cost  of  reshipment,  &e. 

2709.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  insurance  of  profits. 

2711.  Arerage  loss. 

2712.  Insurance  against  total  loss. 

§  2701.  A  loss  may  be  either  total  or  partial. 

§  2702.  Every  loss  which  is  not  total  is  partial. 

§  2703.  A  total  loss  may  be  either  actual  or  constractivs 

§  2704.  An  actual  total  loss  is  caused  by : 

1.  A  total  destruction  of  the  thing  insured ; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being  broken 

3.  Any  damage  to  the  thing  which  renders  it  valueless  to 
the  owner  for  the  purposes  for  which  he  held  it ;  or, 

4.  Any  other  event  which  entireljr  deprives  the  owner  of 
the  possession,  at  the  port  of  destination,  of  the  thing  in- 
sured. 

§  2705.  A  constructive  total  loss  is  one  which  gives  to  a 
person  insured  a  right  to  abandon,  under  section  2717. 

§  2706.  An  actual  loss  may  be  presumed  from  the  contin- 
\ied  absence  of  a  ship  without  being  heard  of;  and  the  length 
of  time  which  is  sufficient  to  raise  this  presumption  dependf 
on  the  circumstances  of  the  case. 

§  2707.  When  a  ship  is  prevented,  at  an  intermediate  port, 
from  completing  the  voyage,  b^  the  perils  insured  against,  th« 
master  must  make  every  exertion  to  procure,  in  the  sama  of 
%  oontignons  port,  another  ship,  for  the  parpose  of  conveying 
the  caigo  to  its  destination ;  and  the  liability  of  a  marine  in 
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mrer  thereon  continues  after  they  are  thus  reshipped.    [In 
efiect  July  1,  1874.] 

§  2708.  In  addition  to  the  liability  meutioned  in  the  last 
section,  a  marine  insurer  is  bound  for  damages,  expenses  of 
discharging,  storage,  reshipment,  extra  freightage,  and  .aJl 
other  expenses  incurred  in  saving  cargo  reshipped  pursuant  to 
the  last  section,  up  to  the  amount  insured. 

§  2700.  Upon  an  actual  total  loss,  a  person  insured  is  en* 
trtled  to  payment  without  notice  of  abandonment. 

§  2710  of  said  Code  is  repealed.   [In  effect  July  1,  1874.] 

§  271 1.  Where  it  has  been  agreed  that  an  insurance  upon 
a  particular  thing  or  class  of  things  shall  be  free  from  partic- 
ular average,  a  marine  insurer  is  not  liable  for  any  particular 
Average  loss  not  depiiving  the  insured  of  the  possession,  at  the 
port  of  destination,  of  the  whole  of  such  thing,  or  class  of 
things,  even  though  it  become  entirely  worthless,  but  he  is 
liable  for  his  proportion  of  all  gener^  average  loss  assessed 
upon  the  thing  insured.     [In  effect  July  1,  1874.] 

§  2712.  An  insurance  confined  in  terms  to  an  actual  total 
loss  does  not  cover  a  constructive  total  loss,  but  ooTers  any 
loss  which  necessarily  results  in  depriving  the  insured  of  this 
possession,  at  the  port  of  destination,  of  the  entire  thing  in- 
lured.    [In  effect  July  1,  1874.] 

Puties  and  Authority  of  Port  Wardeng.    Pol.  Code,  $$  2601-3511 


ARTICLE  VIII. 

ABANDONMENT. 

BsonoN  2716.  Abandonment,  what. 

2717.  When  insured  may  abandon. 

2718.  Must  be  unqualified. 

2719.  When  may  be  made. 

2720.  Abandonment  may  be  defeated- 

2721.  How  made. 

2722.  Requisites  of  notice. 

2728  No  other  cause  can  be  relied  on. 
272A.  Effect. 

2725.  Waiver  of  formal  abandonment. 

2726.  Agents  of  the  insured  become  agents  of  tlie 
tnET.  Aooeptanoe  not  necessary. 
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Smvxon  2728.  Acoeptance  eoncluBlve. 

2729.  Accepted  abandonment,  irrevocable. 

2780.  Freightage,  how  affected  by  abandonment  of  ship. 

2781.  Refusal  to  accept. 
2732.  Omission  to  abandon. 

§  2716.  Abandonment  is  the  act  by  \vhich,  after  a  coD' 
Btructive  total  loss,  a  person  insured  by  contract  of  marine 
insurance  declares  to  the  insurer  that  he  relinquishes  to  him 
his  interest  in  the  thing  insured. 

§  2717.  A  person  insured  by  a  contract  of  marine  insur- 
ance may  abandon  the  thing  insured,  or  any  pailiculnr  portion 
thereof  separately  valued  by  the  policy,  or  otherwise  sepa- 
rately insured,  and  recover  for  a  total  loss  thereof,  when  the 
cause  of  the  loss  is  a  peril  insured  against : 

1.  If  more  than  half  thereof  in  value  is  actually  lost,  or 
would  have  to  be  expended  to  recover  it  from  the  peril ; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 
more  than  one  half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voy- 
age cannot  be  lawfully  performed  without  incurring  an  ex- 
pense to  the  insured  of  more  than  half  the  value  of  the  thing 
abandoned,  or  without  incurring  a  risk  which  a  prudent  man 
would  not  take  under  the  circumstances ;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voy- 
age cannot  be  performed  nor  an  othership  procured  by  the 
master,  within  a  reasonable  time  and  with  reasonable  diligence, 
to  forward  the  cargo,  without  incurring  the  like  expense  or 
risk.  But  freightage  cannot  in  any  case  be  abandoned,  un 
less  the  ship  is  also  abandoned. 

§  2718.  An  abandonment  must  be  neither  partial  nor  con 
ditional. 

§  2719.  An  abandonment  must  be  made  within  a  reason 
able  time  after  the  information  of  the  loss,  and  after  the  com* 
mencement  of  the  voyage,  and  before  the  party  abandoning 
has  information  of  its  completion. 

§  2720.  Where  the  information  upon  which  an  abandoi^ 
toent  has  been  made  proves  incorrect,  or  the  thing  insured  wai 
BO  far  restored  when  the  abandonment  was  made  that  then 
was  then  in  fact  no  total  loss,  the  abandonment  becomes  ut 
iffectual. 
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§  2721.  Abandonment  is  made  by  giving  notice  thereof  te 
the  insurer,  which  may  be  done  orally,  or  in  writing. 

§  2722.  A  notice  of  abandonment  must  be  explicit,  and 
must  specify  the  particular  cause  of  the  abandonment,  but 
need  state  only  enough  to  show  that  there  is  probable  cause 
therefor,  and  need  not  be  accompanied  with  proof  of  interest 
or  of  loss. 

§  2723.  An  abandonment  can  be  sustained  only  upon  the 
eause  specified  in  the  notice  thereof. 

§  2724.  An  abandonment  is  equivalent  to  a  transfer,  by 
the  insured,  of  his  interest,  to  the  insurer,  with  all  the  chances 
of  recovery  and  indemnity. 

§  2725.  If  a  marine  insurer  pays  for  a  loss  as  if  it  were  an 
actual  total  loss,  he  is  entitled  to  whatever  may  remain  of  the 
thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had  been 
a  formal  abandonment. 

§  2726.  Upon  an  abandonment,  acts  done  in  good  faith 
by  those  who  were  agents  of  the  insured  in  respect  to  the  thing 
insured,  subsequent  to  the  loss,  are  at  the  risk  of  the  insurer, 
nnd  for  his  benefit. 

§  2727.  An  acceptance  of  an  abandonment  is  not  necessary 
to  the  rights  of  the  insured,  and  is  not  to  be  presumed  from 
the  mere  silence  of  the  insurer,  upon  his  receiving  notice  *'4 
abandonment. 

§  2728.  The  acceptance  of  an  abandonment,  whether  ex* 

f)re88  or  implied,  is  conclusive  upon  the  parties,  and  admits  the 
OSS  and  the  sufficiency  of  t  je  abandonment. 

§  2729.  An  abandonment  once  made  and  accepted  is 
irrevocable,  tmless  the  ground  upon  which  it  was  made  proves 
lo  be  unfounded. 

§  2730.  On  an  accepted  abandonment  of  a  ship,  freight- 
Age  earned  previous  to  tne  aOss  belongs  to  the  insurer  thereof ; 
but  freightage  subsequently  earned  l^loners  to  the  insurer  o| 
^hb  ship. 
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§2731.  If  an  insurer  refuses  to  accept  a  valid  abrndon- 
meiit,  he  is  lial)le  as  upon  an  actual  total  loss,  deducting  from 
the  amount  anj  proceeds  of  the  thing  insured  which  may  have 
eome  to  the  hands  of  the  insured. 

§  2732.  If  a  person  insured  omits  to  abandon,  he  mmj 
nevertheless  recover  his  actual  loss. 
DuttoB  Mid  Authority  of  Port  Wardens.    PoUt.  Code,  $$  2601-3611 


ARTICLE  IX. 

MBASUBE   OF    INDBMNITT. 

SlonoN  2786.  Valuation,  when  conclasire 
2787.  Partial  loss. 
2738.  Profits. 

2789.  Valuation  apportioned. 
274(f.  Valuation  applied  to  profits. 

2741.  Estimating  Iohs  under  an  open  poliey. 

2742.  Arrival  of  tiling  damaged. 

2743.  Labor  and  expenses. 

2744.  General  aTerage. 
2746.  Contribution. 

2746.  One  third  new  for  old. 

§  2736.  A  valaation  in  a  policy  of  marine  insurance  ii 

conclusive  between  the  parties  thereto  in  the  adjustment  oi 
either  a  partial  or  total  loss,  if  the  insured  has  some  interest 
at  risk,  and  there  is  no  fraud  on  his  ])art ;  except  that  when  a 
thing  has  been  hypothecated  by  bottomry  or  respondentia, 
before  its  insurance,  and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to  re- 
scind the  contract. 

§  2737.  A  marine  insurer  is  liable  upon  a  partial  loss, 
only  for  such  proportion  of  the  amount  insured  by  him  as  the 
loss  bears  to  the  value  of  the  whole  interest  of  the  insured  in 
the  property  insured. 

§  2738.  Where  profits  are  separately  insured  in  a  con 
ttact  of  marine  insurance,  the  insured  is  entitled  to  recover 
\n  case  of  loss,  a  proportion  of  such  profits  equivalent  to  the 
proportion  which  the  value  of  the  property  lost  bears  to  thi 
nXwi  of  the  whole. 
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§  2789.  In  case  of  a  rained  policy  of  marine  insurance  on 
freightage  or  cargo,  if  a  part  only  of  the  subject  is  exposed  to 
risk,  the  valuation  applies  only  in  proportion  to  such  part. 

§  2740.  When  profits  are  valued  and  insured  by  a  con- 
tract of  marine  insurance,  a  loss  of  them  is  conclnsively  pre- 
sumed from  a  loss  of  the  property  out  of  which  they  were  ex- 
pected to  arise,  and  the  valuation  fixes  their  amount. 

§  2741.  In  estimating  a  loss  under  an  open  policy  of 
marine  insurance,  the  following  rules  are  to  be  observed : 

1.  The  value  of  a  ship  is  its  value  at  the  be^nning  of  the 
risk,  including  all  articles  or  charges  which  add  to  its  perma- 
nent value,  or  which  are  necessary  to  prepare  it  for  the  voyag'^ 
insured ; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  of  lading,  ad(*- 
ing  the  charges  incurred  in  purchasing  and  placing  it  on 
b<Mird,  but  without  reference  to  any  losses  incurred  in  raisina; 
money  for  its  purchase,  or  to  any  drawback  on  its  exportation, 
or  to  the  fluctuations  of  the  market  at  the  poit  of  destination, 
or  to  expenses  incurred  on  the  way  or  on  arrival ; 

3.  The  value  of  freightage  is  the  gross  freightage,  exclu- 
live  of  primage,  without  reference  to  the  cost  of  earning  it ; 
and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the 
value  thus  estimated. 

§  2742.  If  cargo  insured  against  partial  loss  arrives  at  the 
port  of  destination  in  a  damaged  condition,  the  loss  of  the  in- 
sured is  deemed  to  Im  the  same  proportion  of  the  value  which 
the  market  price  at  that  port,  of  the  thing  so  damaged,  bears 
to  the  market  price  it  would  h^^'G  brought  if  sound. 

§  2743*  A  marine  insurer  is  liable  for  all  the  expense  at* 
tendant  upon  a  loss  wliich  forces  the  ship  into  port  to  be  re- 
paired ;  and  where  it  is  agreed  that  the  insured  may  labor  for 
the  recovery  of  the  property,  the  insurer  is  liable  for  the  ex- 
pense incurred  thereby,  such  expeuse,  in  either  case,  being  in 
addition  to  a  total  loss,  if  that  afterwards  occurs. 

§  2744.  A  marine  insurer  i&  liable  for  a  loss  falling  upon 
«he  insured,  through  a  contribution  in  respect  to  the  thing  in* 
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inred,  required  to  be  made  by  him  towards  a  geneial  ayerag« 
loss  called  for  by  a  peril  insured  against. 

§  2746.  Where  a  person  insured  by  a  contract  of  marine 
insurance  has  a  demand  against  others  for  contribution,  he 
may  claim  the  whole  loss  from  the  insurer,  subrogating  him 
to  his  own  ri^ht  to  contribution.  But  no  such  claim  can  be 
made  upon  the  insurer  after  the  separation  of  the  interests 
liable  to  contribution,  nor  when  the  insured,  having  the  right 
and  op|>ortunity  to  enforce  contribution  from  others,  has 
neglected  or  waived  the  exercise  of  that  right.  [In  effect  July 
1,  1874.] 

§  2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  equip- 
ments, the  old  materials  are  to  be  applied  towards  payment 
for  the  new,  and  whether  the  ship  is  new  or  old,  a  marine  in- 
surer is  liable  for  only  two  thirds  of  the  remaining  cost  of 
the  repairs,  except  that  he  must  pay  for  anchors  and  cannon 
in  full,  and  for  sheathing  metal  at  a  depreciation  of  only  two 
and  one  half  percent,  for  each  month  that  it  has  been  fastened 
to  the  ship. 

Pol  Code,  §  2507 


CHAPTER  III. 

FIRE  INSURANCE. 

BicrnoN  2752.  False  representation.    (Repealed 
2768.   Altenition  increaf^ing  risk. 

2764.  Alteration  not  increasing  risk. 

2765.  Acts  of  the  insured. 

2766.  Measure  of  indemnity. 

§  2762  of  said  Code  is  repealed.     [In  effect  July  1,  1874.1 

{2763.   An  alteration  in  the  use  or  condition  of  a  thing 

insured  from  that  to  which  it  is  limited  by  the  policy,  made 

without  the  consent  of  the  insurer,  by  means  within  the  con- 

Tol  of  the  insured,  and  increasing  the  risk,  entitles  an  insurei 

to  rescind  a  contract  of  lire  insurance. 

§  2764.   An  alteration  in  the  use  or  condition  of  a  thing 
(nsurcd  from  llxat  to  which  it  is  limited  by  the  polic}',  whick 
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does  not  increase  tie  risk,  does  not  affect  a  contract  of  firo 
insurance. 

S  2766.  A  contract  of  fire  insurance  is  not  affected  by 
any  act  of  the  insured  sabseqaent  to  the  execution  of  the 
policj,  which  does  not  violate  its  proyisions,  even  though  *t 
nicreaseH  the  risk  and  is  the  cause  of  a  loss. 

§  2766.  If  there  is  no  valuation  in  the  policy,  the  meas 
ore  of  indemnity  in  an  insurance  against  (ire  is  the  expense, 
at  the  time  that  the  loss  is  payable,  of  replacing  the  thing 
lost  or  injured  in  the  condition  in  which  it  was  at  the  time  of 
the  injury  ;  but  the  effect  of  a  valuiition  in  a  policy  of  fire  in« 
■nrance  is  the  same  as  in  a  policy  of  marine  insurance. 


CHAPTEK  IV. 
LIFE  AND  HEALTH  INSUBANOB. 

Baotioir  2762.  InBurance  upon  life,  when  payable. 
2768.  InBursble  interest. 

2764.  Assignee,  &c.,  of  life  policy  need  have  no  interart. 

2765.  Notice  of  transfer. 

2766.  Measure  of  indemnity. 

§  2762.  An  insurance  upon  life  may  be  made  payable  on 
the  death  of  the  person,  or  on  his  surviving  a  specinea  period, 
or  periodically  so  long  as  he  shall  live,  or  otnerwise  contin- 
gently on  the  continuance  or  determination  of  life. 

§  2763.  Every  person  has  an  insurable  interest  in  the  life 
and  health : 

1.  Of  himself ; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for 
education  or  support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the 
payment  of  money,  or  respecting  property  or  services,  of 
which  death  or  illness  might  delay  or  prevent  the  perform- 
tuce ;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest 
*ested  in  hiin  depends. 

i  2764.  A  policy  of  insurance  upon  life  or  health  may 
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Cass  by  transfer,  will,  or  snccession  to  any  person,  whether  h« 
as  an  insurable  interest  or  not,  and  such  person  may  recoyef 
upon  it  whatever  the  insured  might  have  recovered. 

§  2766.  Notice  to  an  insurer  of  a  transfer  or  beqnest 
thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of 
insurance  upon  life  or  health,  unless  thereby  expressly  re- 
quired. 

§  2766.  Unless  the  interest  of  a  person  insured  is  suscep- 
tible of  exact  pecuniary  measurement,  the  measure  of  indem- 
nity under  a  policy  of  insurance  upon  life  or  health  is  the 
snm  fixed  in  the  policy. 


TITLE  Xn. 

INDEMNITY. 

lionoH  2772.  Indemnity,  what. 

2778.  Indemnity  for  a  future  wrongful  act  void. 
2774.  Indemnity  for  a  past  wrongful  act  valid. 
2776.  Indemnity  extends  to  acts  of  agents. 

2776.  Indemnity  to  several. 

2777.  Terson  indemnifying  liable  jointly  or  severally  with  person 

indemnified. 

2778.  Rules  for  interpreting  agreement  of  indemnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail,  what. 

2781.  How  regulated. 

§  2772.  Indemnity  is  a  contract  by  which  one  engages  to 
save  another  from  a  legal  consequence  of  the  conduct  of  one 
of  the  parties,  or  of  some  other  person. 

§  2778.  An  agreement  to  indemnify  a  person  against  ax. 
act  thereafter  to  be  done  is  void,  if  the  act  be  known  by 
fuch  person,  at  the  time  of  doing  it,  to  be  unlawfid.  [Ic 
^fFect  July  1,  1874.] 

§  2774.  An  agreement  to  indemnify  a  person  against  at 
^ct  already  done  is  valid,  even  though  tlie  act  was  known  tt 
W  wrongful,  unless  it  was  a  felony. 
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§  2776.  An  agreement  to  indemnify  against  the  acts  of  a 
tertain  person  applies  not  only  to  his  acts  and  their  conse- 
qnences,  but  also  to  those  of  his  agents. 

§  2776.  An  agreement  to  indemnify  several  persons  ap- 
plies to  each,  unless  a  contrary  intention  appears. 

§  2777.  One  who  indemnifies  another  against  an  act  to 
be  done  by  the  latter,  is  liable  jointly  with  the  person  indem' 
nified,  and  separately  to  every  person  injured  by  such  net. 

§  2778.  In  the  interpretation  of  a  contract  of  indemnity, 
the  following  rules  are  to  be  applied,  unless  a  contrary  inten- 
tion appears  * 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in 
other  equivalent  terms,  the  person  indemnified  is  entitled  to 
recover  upon  becoming  liable ; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  dam- 
ages, or  costs,  expressly,  or  in  other  equivalent  terms,  the 
person  indemnified  is  not  entitled  to  recover  without  payment 
thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
expressly,  or  in  other  equivalent  terms,  embraces  the  costs  of 
defence  against  such  claims,  demands,  or  liability  incurred  in 
good  faith,  and  in  the  exercise  of  a  reasonable  discretion  ; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  per- 
son indemnified,  to  defend  actions  or  proceedings  brought 
against  the  latter  in  respect  to  the  matters  embraced  by  the 
indemnity,  but  the  person  indemnified  has  the  ri^^lit  to  conduct 
such  defences,  if  he  chooses  to  do  so  ; 

5.  If,  after  request,  the  person  Indemnifying  neglects  to 
defend  the  person  indemnified,  a  recovery  against  the  latter, 
suffered  by  him  in  good  faith,  is  conclusive  in  his  favor  against 
the  former; 

6.  If  the  person  indemnifving,  whether  he  is  a  principal  or 
A  surety  in  the  agreement,  has  not  reasonable  notice  of  the 
action  or  proceeding  against  the  person  indemnified,  or  is  not 
allowed  to  control  its  defence,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former ; 

7.  A  stipulation  that  a  judgment  against  the  ])crson  indem 
nified  shall  be  conclusive  upon  the  person  indemnifying,  is  in* 
applicable  if  he  had  a  good  defence  upon  the  merir.s,  which  by 
vmnt  of  ordinary  care  he  failed  to  establish  in  the  action. 

67  Cal.  50. 


2779-2787  guaranty.  S7l 

§  2779*  Where  one,  at  the  request  of  another,  engages  to 
Answer  in  damages,  whether  liquidated  or  unliquidated,  fof 
any  yiolation  of  duty  on  the  part  of  the  latter,  he  is  entitled 
to  he  reimbursed  in  the  same  manner  as  a  surety,  for  whatevei 
he  may  pay. 

§  2780.  Upon  those  contracts  of  indemnity  which  are 
taken  in  legal  proceedings  as  security  for  the  performance  ol 
an  obligation  imposed  or  declared  by  the  tribunals,  and  known 
as  undertakings  or  recognizances,  the  sureties  are  called  bail 

§  2781.  The  obligations  of  bail  are  gOYemed  by  the  Btat 
ntes  specially  applicable  thereto. 


TITLE  Xni. 

GUARANTY. 


Dhaftbb  I.  GuARAMTT  IN  Gbneral,  §§  2787-38tt. 
II.  SuRKTYSHiP,  §§2831-2866. 


CHAPTER  I. 

QUABANTY  IN  GENERAL. 

Amou  I.  DxpnnnoN  of  Guaeantt,  §§  2787-2788. 
n.  Crxation  of  Guarantt,  §§  2792-2796. 

m.  iMTERPRKTATIOn  OF  GUAKANTT,  §§  2799-2802. 
IV.  LUBnJTT  OF  GDAftANTOItS,  |§  2B06-2810. 
y.  CoNTiNuiNa  Guaranty,  §§  2814-2816. 

yi.  EZONBIATION  OF  GUARANTORS,  §§  2819-2826 

ARTICLE  I. 

DEFINITION    OF  GUARANTY. 

|lonoN2787.  Guaranty,  what. 

2788.  Knowledge  of  principal  not  necessary  to  ereation  of 
anty. 

§  2787.  A  guaranty  is  a  promise  to  answer  for  the  dett 
tefinult,  or  miscarriage  of  another  person. 
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I  2788.  A  person  may  become  ^aarantor  even  withont 
the  knowledge  or  consent  of  the  principftl. 


ARTICLE  II 


CBEATION  OF  GUARANTY 


lionoN  2792.  Necessity  of  a  consideration 

2T93.  Quaranty  to  be  in  writing,  &c. 

2794.  Engagement  to  answer  for  obligation  of  another,  when 

deemed  original. 

2795.  Acceptance  of  guaranty 

§  2792.  Where  a  guaranty  is  entered  into  at  the  same 
time  with  the  original  obligation,  or  with  the  acceptance  of 
the  latter  by  the  guarantee,  and  forms  with  that  obligation  a 
part  of  the  consideration  to  him,  no  other  consideration  need 
exist.  In  aU  other  cases  there  must  be  a  consideration  dis- 
tinct from  that  of  the  original  obligation. 

§  2793.  Except  as  prescribed  by  the  next  section,  a  guar- 
anty mnst  be  in  writing,  and  signed  by  the  guarantor ;  but 
the  writing  need  not  express  a  consideration. 

§  2794.  A  promise  to  answer  for  the  obligation  of  an 
other,  in  any  of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not  be  in  writing  : 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it  pursuant 
to  such  promise ;  or  by  one  who  has  received  a  discharge  from 
an  obligation  in  whole  or  in  part,  in  consideration  of  such 
promise ; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an 
obligation,  in  consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under  circumstances 
Buch  as  to  render  the  party  making  the  promise  the  principal 
iebtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety ; 

3.  Whfire  the  promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  the  consideration  that  the  party  re- 
ceiving it  cancels  the  antecedent  obligation,  accepting  the  new 
promise  as  a  substitute  therefor;  or  upon  the  consideration 
that  the  party  receiving  it  releases  the  property  of  another 
rom  a  levy,  or  his  person  from  imprisonment  under  an  execn 
tion  on  a  judgment  obtained  upon  the  antecedent  obligation 
Mr  ii|K)n  a  consideration  beneficial  to  the  promisor,  wheth«T 
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moving  from  either  party  to  the  antecedent  obligation,  oi 
from  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  mer 
chandise  and  guaranty  the  sale ; 

5.  Where  the  holder  of  an  instrament  for  the  payment  of 
money,  upon  which  a  third  person  is  or  may  become  liable  to 
him,  transfers  it  in  payment  of  a  precedent  debt  of  his  own, 
or  for  a  new  consideration,  and  in  connection  with  such  trans- 
fer enters  into  a  promise  respecting  such  instrument. 

Code  Civ.  Proc.  §  1473. 

§  2795.  A  mere  offer  to  guaranty  is  not  binding,  until 
notice  of  its  acceptance  is  communicated  by  the  guarantee  to 
the  guarantor;  but  an  absolute  guaranty  is  binding  *ipon  the 
guarantor  without  notice  of  acceptance. 


ARTICLE  m. 

INTERPRETATION    OF    OUARANTT. 

BxanoR  27d9.  Guaranty  of  incomplete  contract. 

2800.  Guaranty  that  an  obligation  is  good  or  collectlbl* 

2801.  Recovery  upon  such  guaranty. 

2802.  Guarantor's  liability  upon  such  guaranty. 

§  2799.  In  a  guaranty  of  a  contract,  the  terms  of  which 
are  not  then  settled,  it  is  implied  that  its  terms  shall  be  such 
as  will  not  expose  the  guarantor  to  greater  risks  than  he 
would  incur  under  those  terms  which  are  most  common  in 
similar  contracts  at  the  place  where  the  principal  contract  is 
to  be  performed. 

§  2800.  A  guaranty  to  the  effect  that  an  obligation  is 
good,  or  is  collectible,  imports  that  the  debtor  is  solvent,  and 
that  th3  demand  is  collectible  by  the  usual  legal  proceedings, 
tf  taken  with  reasonable  diligence. 

§  2801.  A  guaranty,  such  as  is  mentioned  in  the  last  sec- 
tion, is  not  discharged  by  an  omission  to  take  proceedings 
npon  the  principal  debt,  or  upon  any  collateral  security  for  its 
bayment,  if  no  part  of  the  debt  could  have  been  collected 
mereby. 

§  2802*  In  the  cases  mentioned  in  section  2800,  the  !• 
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moval  of  the  principal  from  the  State,  leaving  no  property 
therein  from  which  tne  obligation  might  be  satisfied,  is  equiv- 
alent to  the  insolvency  of  the  principal  in  its  effect  upon  the 
rights  and  obligations  of  the  guarantor. 


ARTICLE  IV. 

LIABILITY  OF  OUARANTOKS. 

BlonoN  2806.  Guaranty,  how  construed. 

^7.  Liability  upon  guaranty  of  payment  or  performanoe. 

2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

2809.  Obligation  of  guarantor  cannot  exceed  that  of  th«  prin- 

cipal. 

2810.  Guarantor  not  liable  on  an  illegal  contract. 

§  2806.  A  guaranty  is  to  be  deemed  unconditional  unless 
Ets  terms  import  some  condition  precedent  to  the  liability  of 
the  guarantor. 

§  2807.  A  guarantor  of  payment  or  performance  is  liable 
to  the  guarantee  immediately  upon  the  default  of  the  princi- 
pal, and  without  demand  or  notice. 

§  2808.  Where  one  guaranties  a  conditional  obligation, 
his  liability  is  commensurate  with  that  of  the  principal,  and 
he  is  not  entitled  to  notice  of  the  default  of  the  principal,  un- 
less  he  is  unable,  by  the  exercise  of  reasonable  diligence,  to 
acquire  information  of  such  default,  and  the  creditor  has 
actual  notice  thereof. 

§  280&.  The  obli^tion  of  a  guarantor  must  be  neithei 
larger  in  amount  nor  m  other  respects  more  burdensome  than 
that  of  the  principal ;  and  if  in  its  terms  it  exceeds  it,  it  is  re 
ducible  in  proportion  to  the  principal  obligation. 

§  2810.  A  guarantor  is  not  liable  if  the  contract  of  thr 
principal  is  unlawful ;  but  he  is  liable  notwithstanding  &ny 
mere  personal  disability  of  the  principal,  though  the  disabil<'t> 
be  sncn  as  to  make  the  contract  void  against  the  principal. 
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ARTICLE  V. 

GONTIMUING  GUARANTY. 

SlonON  2814.  Oonttnaing  guaxanty,  what. 
2816.  ReTocation. 

§  2814.  A  gnarant^  relating  to  a  fa  tare  liability  of  the 
principal,  under  snccessive  transactions,  which  cither  continue 
nis  liability  or  from  time  to  time  renew  it  after  it  haa  been 
satisfied,  is  called  a  continuing  guaranty. 

§  2816.  A  continuing  guaranty  may  be  revoked  at  any 
time  by  the  guarantor,  in  respect  to  future  transactions,  un- 
less there  is  a  continuing  consideration  as  to  such  transactions 
which  he  does  not  renounce. 


ARTICLE  VL 

EXONERATION  OF  GUARANTORS. 

BionoN  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises. 

2821.  Rescission  of  alteration. 

2822.  Fart  performance. 

2823.  Delay  of  creditor  does  not  discharge  guarantor 
2821.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 
2825.  Discharge  of  principal  by  act  of  law  does  not  discliai|f 

guarantor. 

§  2819.  A  guarantor  is  exonerated,  except  so  far  as  he 
may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
creditor,  withou  t  the  consent  of  the  guarantor,  the  original 
obligation  of  the  principal  is  altered  in  any  respect,  or  th« 
remedies  or  rights  of  the  creditor  against  the  principal,  in 
respect' thereto,  in  any  way  impaired  or  suspended. 

§  2820.  A  promise  by  a  creditor,  which  for  any  cause  if 
void,  or  voidable  by  him  at  his  option,  does  not  alter  the  obli 
gation  or  suspend  or  impair  the  remedy,  within  the  meaning 
of  the  last  section. 

§  2821.  The  rescission  of  an  agreement  altering  the  origi 
nal  obligation  of  a  debtor,  or  impairing  the  remedy  of  a  crwl 
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itor,  does  not  restore  the  liabilitj  of  a  gaarantor  who  has  been 
exonerated  by  such  agreement. 

§  2822*  The  acceptance,  by  a  creditor,  of  an^hing  in 
partial  satisfaction  of  an  obligation,  reduces  the  cbligation  of 
a  guarantor  thereof,  in  the  same  measure  as  that  of  the  prin- 
cipal;  but  does  nut  otherwise  affect  it. 

§  2828.  Mere  delay  on  the  part  of  a  creditor  to  proceed 
against  the  principal,  or  to  enforce  any  other  remedy,  doei 
not  exonerate  a  guarantor. 

§  2824.  A  guarantor,  who  has  been  indemuifled  by  the 
principal,  is  liable  to  the  creditor  to  the  extent  of  the  indem- 
nity, notwithstanding  that  the  creditor,  without  the  assent  of 
the  guarantor,  may  have  modified  the  contract  or  released  the 
principal. 

§  2826.  A  guarantor  is  not  exonerated  br  the  discharge 
of  his  principal  hj  operation  of  law,  without  the  interyention 
or  omission  of  the  creditor. 


CHAPTER  II. 
SURETYSHIP. 

AsTiou  I.  Who  abs  Suretiks,  §§  2831-2832. 

II.    LlABIUTT  OF  SUEETIRS,  §§  2836-2840. 
ni.  KiOHTS  or  SuBBTiEs,  §§  2844-2860. 
lY.  KiOHTS  or  Crsditurs,  §  2S54. 
y.  Letter  or  Credit,  §§  2859-2866. 

ARTICLE   L 

WHO  ARB  SURETIES. 

BionoN  2831.  Surety,  what. 

2832.  Apparent  priDcipal  may  show  that  ho  is  surety. 

§  2831.   A  surety  is  one  who  at  the  request  of  anothe. 
and  for  the  purpose  of  securing  to  hiji  a  benefit,  becomes  re- 
iponsible  for  the  performance  by  the  latter  of  some  act  in 
favor  of  a  third  person,  or  hypothecates  property  as  security 
therefor. 

25 
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§  2832.  One  who  appears  to  be  a  principal,  whether  bjr 
the  terms  of  a  written  instrument  or  otherwise,  may  show 
that  he  is  in  fact  a  surety,  except  as  against  persons  who  have 
acted  on  the  faith  of  his  apparent  character  of  principal. 

55  Gal.  342. 

ARTICLE  n. 

LIABILITY    OF   SURBTIBS. 

Bmtion  2836.  Limit  of  surety's  obligation. 

2837.  Rules  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relation. 

2839.  Surety  exonerated  by  performance  or  offer  of  performaaM 

2840.  Surety  discharged  by  certain  acts  of  the  creditor. 

§  2836.  A  surety  cannot  be  held  beyond  the  express  terms 
of  his  contract,  and  if  such  contract  prescribes  a  penalty  foi 
its  breach,  he  cannot  in  any  case  be  liable  for  more  than  the 
penalty. 

§  2837.  In  interpreting  the  terms  of  a  contract  of  surety- 
ship, the  same  rules  are  to  be  observed  as  in  the  case  of  other 
contracts. 

§  2838.  Notwithstanding  the  recovery  of  judgment  by  a 
creditor  against  a  surety,  tlie  latter  still  occupies  the  relation 
of  surety. 

§  2839.  Performance  of  the  principal  obligation,  or  an 
offer  of  such  performance,  duly  made  as  provided  in  this 
Code,  exonerates  a  surety.    [In  effect  July  1,  1874.] 

§  2840.  A  surety  is  exonerated : 

1.  In  like  manner  with  a  guarantor  ; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 
creditor  which  would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights,  or  which  lessens 
his  security ;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omissioi 
»f  the  creditor  to  do  anything,  when  required  by  the  surety 
vbkh  it  is  his  duty  to  do. 
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ARTICLE  m. 

RIGHTS   OF   SURBTIBB. 

iMnoK  2844.  Surety  has  rights  of  guarantor. 

2845.  Surety  may  require  the  creditor  to  proceed  against  fha 

principal. 

2846.  Surety  may  compel  principal  to  perform  obligations,  when 

due.  ^ 

2847.  A  principal  bound  to  reimburse  his  surety. 

2848.  The  surety  acquires  the  right  of  the  creditor. 

2849.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 
22860   The  property  of  principal  to  be  taken  first. 

§  2844.  A  surety  has  all  the  rights  of  a  gnaraDtor, 
whether  he  become  persoually  responsible  or  not. 

§  2846.  A  surety  may  require  his  creditor  to  proceed 
against  the  principal,  or  to  pursue  any  other  remedy  in  his 
power  which  the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden ;  and  if  in  such  case  the  creditor 
neglects  to  do  so,  the  surety  is  exonerated  to  the  extent  to 
wmch  he  is  thereby  prejudiced. 

63  Gil.  689. 

§  2846.  A  surety  may  compel  his  principal  to  perform  the 
obligation  when  due. 

§  2847.  If  a  surety  satisfies  the  principal  obligation,  or 
any  part  thereof,  whether  with  or  without  legal  proceedings, 
the  principal  is  bound  to  reimburse  what  he  has  disbursed,  in< 
eluding  necessary  costs  and  expenses ;  but  the  surety  has  no 
claim  for  reimbursement  against  other  persons,  though  they 
may  have  been  benefited  by  his  act,  except  as  prescribed  by 
the  next  section. 

§  2848.  A  surety,  upon  satisfying  the  obligation  of  the 
principal,  is  entitled  to  enforce  every  remedy  which  the  cred- 
itor then  has  against  the  principal  to  the  extent  of  reimburs 
ing  what  he  has  expended,  and  also  to  require  all  his  co-sure- 
ries  to  contribute  thereto,  without  regard  to  the  order  of  time 
in  which  they  became  such. 

§  2849.  A  surety  is  entitled  to  the  benefit  of  every  secur- 
ity for  the  performance  of  the  principal  obligation  held  by  the 
creditor,  or  by  a  co-surety  at  the  time  of  entering  into  the 
*ontract  of  suretyship,  or  acquired  by  bin  afterwards,  whothei 
tie  surety  was  aware  of  the  security  or  not. 
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§  2860.  Whenever  property  of  a  srrety  ig  hypothecated 
with  property  of  the  principal,  the  surety  is  entitled  to  hare 
the  property  of  the  principal  first  applied  to  the  dischar^  of 
the  obligation. 

ARTICLE  IV. 

BIGHTS  OF  OREDITORS. 

Sionoir  2854.  Creditor  entitled  to  benefit  of  securities  held  by  surety 

§  2854.  A  creditor  is  entitled  to  the  benefit  of  everything 
vhich  a  surety  has  received  from  the  del)tor  by  way  of  secur- 
ity for  the  performance  of  the  obligation,  and  may,  upon  the 
maturity  of  the  obligation,  compel  the  application  ol  such  se- 
curity to  its  satisfaction. 


ARTICLE  V. 

LETTER  OF  CREDIT. 

Bmtion  2868.  Letter  of  credit,  what. 

2859.  How  addressed. 

2860.  UabiUty  of  the  writer. 

2861.  Letters  of  credit,  either  general  or  special. 

2862.  Nature  of  general  letter  of  credit. 

2863.  Extent  of  general  letter  of  credit. 

2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 

2865.  When  notice  to  the  writer  necessary. 

2866.  The  credit  glyen  must  agree  with  the  terms  of  the  letter. 

§  2868.  A  letter  of  credit  is  a  written  instrument,  ad- 
dressed by  one  person  to  another,  requesting  the  latter  to  give 
credit  to  the  person  in  whose  favor  it  is  drawn. 

i  2859.  A  letter  of  credit  may  be  addressed  to  Beveral 
persons  in  succession. 

§  2860.  The  writer  of  a  letter  of  credit  is,  upon  the  de- 
fault of  the  debtor,  liable  to  those  who  gave  credit  in  compli* 
Ruce  with  its  terms. 

§  2861.  A  letter  of  credit  is  either  general  or  special 
When  the  request  for  credit  in  a  letter  is  addressed  to  speci 
fied  persons  by  name  or  description,  the  letter  is  special.  AX 
•iher  letters  of  credit  are  general. 
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§  2862.  A  general  letter  of  credit  gives  any  person  to 
whom  it  may  be  shown  authority  to  comply  with  its  request, 
and  by  his  so  doing  it  becomes,  as  to  him,  of  the  same  effect 
AS  if  addressed  to  him  by  name. 

§  2863.  Several  persons  may  successively  give  credit  upon 
a  general  letter. 

§  2864.  If  the  parties  to  a  letter  of  credit  appear,  by  itA 
terms,  to  contemplate  a  course  of  future  dealing  between  the 
parties,  it  is  not  exliausted  by  giving  a  credit,  even  to  the 
amount  limited  by  the  letter,  which  is  subsequently  reduced 
or  satisfied  by  payments  made  by  the  debtor,  but  is  to  be 
deemed  a  continuing  guaranty. 

§  2865.  The  writer  of  a  letter  of  credit  is  liable  for  credit 
given  upon  it  without  notice  to  him,  unless  its  terms  express 
or  imply  the  necessity  of  giving  notice. 

§  2866.  If  a  letter  of  credit  prescribes  the  persons  by 
whom,  or  the  mode  in  which,  the  credit  is  to  be  given,  or  the 
term  of  credit,  or  limits  the  amount  thereof,  the  writer  is  not 
bound  except  for  transactions  which,  in  these  respects,  con* 
form  strictly  to  the  terms  of  the  letter. 


TITLE   XIV. 

LIEN. 


Chapter  I.  Liens  in  Genebat^  §§  2872-2913. 
II.  Mortgage,  §§  2920-2971. 

III.  Pledge,  §§  2986-3011. 

IV.  Bottomry,  §§  3017-3029. 

V.  Restonwentia,  f§  3036-3040. 

VI.  Other  Liens,  §§  3046-3060. 

VII.  Stoppage  in  Transit,  §§  3076-dOM. 
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CHAPTER  I. 

LIENS  IN  QBNEBAL. 

Asnou  I.  Definition  of  Ldcnb.  $§2872-2877. 
II.  Creation  of  Liens,  §§2881-2884. 
III.  Effect  of  Liens,  §§  &88-28d2. 
IV   PaiOBiTT  OF  Liens,  §§  2897-2899. 
V  Redemption  from  Libns,  §§  2908-290ft. 
VL  Extinction  of  Liens,  §§  ^9-2918 

ARTICLE  I. 

DEFINITION    OF  LIBNS. 

taonoN  2872.  Lien,  what. 

2878.  Liens,  general  or  special 

2874.  Qener&l  lien,  what 

2875.  Special  lien,  what. 

2876.  Prior  liens. 

2877.  Contracts  subject  to  proTisions  of  this  chapter 

§  2872.  A  lien  is  a  charge  imposed  in  some  mode  orlioi 
than  bv  a  transfer  in  trnst  npon  specific  property,  by  which  it 
is  made  securify  for  the  ])erformance  oi   an  act.     [In  effect 
April  16,  1878.] 
'  But  see    Code  Civ.  Proc.  §  IISO. 

§  2873.  Liens  are  either  general  or  special. 

§  2874.  A  general  lien  is  one  which  the  holder  thereof  if 
entitled  to  enforce  as  a  security  for  the  performance  of  all  the 
obligations,  or  all  of  a  particular  class  of  obligations,  which 
exist  in  his  favor  against  the  owner  of  the  property. 

§  2875.  A  special  lien  is  one  which  the  holder  thereof  can 
vuforce  only  as  security  for  the  performance  of  a  particular 
Act  ot  o jligation,  and  of  such  obligations  as  may  be  incidental 
thereto. 

§  2876.  Where  the  holder  of  a  special  lien  is  compelled  to 
Mitisty  a  prior  lien  for  his  own  protection,  he  may  enforce  pay 
fnent  of  the  amount  so  paid  by  him,  as  a  part  of  the  claim  for 
which  his  own  lien  exists. 

§  2877.  Contracts  of  mortgage,  pledge,  bottomry,  or  le 
»«ondentia,  arc  subject  to  all  the  nrovisions  of  this  chapter. 
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ARTICLE  ri. 

CREATION  OF  LIBNS. 

SscrriON  2881.  Lien,  how  created. 

2882.  No  lien  for  claim  not  due. 

2888.  Lien  on  future  interest. 

2884.  Lien  may  be  created  by  contract. 

§  2881.  A  lien  is  created : 

1 .  By  coutract  of  the  parties ,  or, 

2.  By  operation  of  law. 

§  2882.  No  lien  arises  by  mere  operation  of  law  until  the 
time  at  which  the  act  to  be  secured  thereby  ought  to  be  per- 
Cormed. 

§  2883.  An  agreement  may  be  made  to  create  a  lien  upon 
property  not  yet  acq|uired  by  the  party  agreeing  to  give  the 
lien,  or  not  yet  in  existence.  In  such  case  the  lien  agreed  for 
attaches  from  the  time  when  the  party  agreeing  to  give  it  ac- 
quires an  interest  in  the  thing,  to  the  extent  of  such  interest. 

§  2884.  A  lien  may  be  created  by  contract,  to  take  imme- 
diate effect,  as  security  for  the  performance  of  obligations  not 
then  in  existence. 

ARTICLE  IIL 

EFFECT  OF   LIBNS. 

lionoM  2888.  Lien,  or  contract  for  lien,  transfers  no  title. 

2889.  Certain  contracts  Told. 

2890.  Creation  of  lien  does  not  imply  personal  obligatkMi. 

2891.  Extent  of  lien. 

2892.  Holder  of  lien  not  entitled  to  compensation. 

§  2888.  Notwithstanding  an  agreement  to  the  contrary,  a 
lien,  or  a  contract  for  a  lien,  transfers  no  title  to  the  property 
iubject  to  the  lien. 

§  2889.  All  contracts  for  the  forfeiture  of  property  sab- 
;ect  to  a  lien,  in  satisfaction  of  the  obligation  secured  thereby, 
uid  all  contracts  in  restraint  of  the  right  of  redemption  froni 
I  ]kn>  are  Toid. 
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§  2890.  The  creation  of  a  lien  does  not  of  iUelf  imply 
that  any  person  is  bound  to  perform  the  act  for  which  the  lien 
is  a  security. 

§  2891.  The  existence  of  a  lien  npon  property  does  not 
of  itself  entitle  the  peroon  in  whose  favor  it  exists  to  a  lien 
npon  the  same  property  for  the  performance  of  any  other 
obligation  than  that  which  the  lien  originally  secured. 

§  2892.  One  who  holds  property  by  virtue  of  a  lien 
thereon,  is  not  entitled  to  compensation  from  the  owner 
thereof  for  any  trouble  or  expense  which  he  incurs  respecting 
it,  except  to  the  same  extent  as  a  borrower,  under  sectioni 
1892  and  1893. 

ARTICLE  IV. 

PBIOBITT    or    LIBNS. 

Sionoii  2897.  Priority  of  lienB. 

2896.  Priority  of  mortgage  for  price. 
2899.  Order  of  reeort  to  mflerent  f  onda. 

§  2897.  Other  things  being  equal,  di:ffcrent  liens  upon 
the  same  property  have  priority  according  to  the  time  of  their 
creation,  except  in  cases  of  bottomiy  and  respondentia. 

§  2898.  A  mortgage  given  for  the  price  of  real  property, 
at  the  time  of  its  conveyance,  has  priority  over  all  other  lienfl 
created  against  the  purchaser,  subject  to  the  operation  of  the 
recording  laws. 

§  2899.  Where  one  has  a  lien  npon  several  things,  and 
other  persons  have  subordinate  liens  upon,  or  interests  in,  some 
but  noc  all  of  the  same  things,  the  person  having  the  prioi 
Jen,  if  he  can  do  so  without  risk  of  loss  to  himseS,  or  of  Ift 

J'ustice  to  other  persons,  must  resort  to  the  property  in  the  fol 
owin^  order  on  the  demand  of  any  party  interested  : 

1.  To  the  things  npon  which  he  has  an  exclusive  lien ; 

2.  To  the  things  which  are  subject  to  the  fewest  subordinate 
liens; 

3.  In  like  manner  inversely  to  the  number  of  subordinate 
fiene  upon  the  same  thing ;  and, 

4.  When  several  things  are  within  one  of  the  foregoing 
elassos,  and  subject  to  the  same  nnmber  of  liens,  resort  mii# 
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(1.)  To  the  things  ^hich  hare  not  been  transferred  since  the 
prior  lien  was  created ; 

(2.)  To  the  things  which  have  been  so  transferred  without 
a  trainable  consideration ;  and, 

(3.)  To  the  things  which  have  been  so  transferred  for  a 
Talnable  consideration  in  the  inverse  order  of  the  transfer. 


ARTICLE  V. 

BBDBMPTION    FBOM  UBN. 

SionoN  2908.  Bight  to  redeem. 

2901.  Bights  of  inferior  lienor. 

2905.  Bedemption  from  lien,  how  made. 

§  2903.  Every  person,  having  an  interest  in  property  sab* 
ject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed. 

§  2904.  One  who  has  a  lien  inferior  to  another,  upon  the 
same  property,  has  a  right : 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner 
might,  from  the  superior  lien ;  and, 

2.  To  be  subrogated  to  ail  the  benefits  of  the  superior  lien, 
when  necessary  for  the  protection  of  his  interests,  upon  satis 
fying  the  claim  secured  thereby. 

§  2905.  Redemption  from  a  lien  is  made  by  performing:, 
or  offering  to  perform,  the  act  for  the  performance  of  which  i» 
is  a  security,  and  paving,  or  offering  to  pay,  the  damages,  if 
any,  to  which  the  holder  of  the  lien  is  entitled  for  delay. 


ARTICLE  VI. 

EXTIKOTION  OF  LIBNS. 

Imioir  2909.  Lien  deemed  accessory  to  the  act  whose  performance  It  sv 
cures. 

2910.  £ztinction  by  sale  or  conversion. 

2911.  lien  extinguished  by  lapse  of  time  unter  Statute  of 

tations. 

2912.  Apportionment  of  lien. 
9nft.  Wnem  restoration  eztingnishes  Umi. 
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§  2909.  A  lien  is  to  be  deemed  accessor}  to  the  act  for 
the  performance  of  which  it  is  a  security,  whether  any  person 
is  bound  for  such  performance  or  not,  and  is  extiugoiahable  in 
like  manner  with  any  other  accessoiy  obligation. 

§  2910.  The  sale  of  any  property  on  which  there  is  a  lien, 
in  satisfaction  of  the  claim  secured  thereby,  or  in  case  of  per- 
sonal property,  its  wrongful  conversion  by  the  person  ho](ung 
the  L'en,  extinguishes  the  lien  thereon. 

§  2911.  Alien  is  extinguished  by  the  lapse  of  the  time 
within  which,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, an  action  can  be  brought  upon  the  principal  obliga- 
tion.    [§§  335-347.] 

56C!il.3i3j  58Cal.  16L 

§  2912.  The  partial  performance  of  an  act  secured  by  m 
lien  does  not  extinguish  the  lien  upon  any  part  of  the  property 
aubjcct  thereto,  even  if  it  is  divisible. 

§  2913*  The  voluntary  restoration  of  property  to  its  owner 
by  the  holder  of  a  lien  thereon,  dependent  upon  possession,  ex- 
tinguishes the  lien  as  to  such  property,  unless  otherwise  agreed 
by  the  parties,  and  extinguisnes  it,  notwithstanding  any  sacfa 
agreement,  as  to  creditors  of  the  owner  and  persons  subsc' 
quently  acquiring  a  title  to  the  property,  or  a  lien  thereon, 
in  good  faith,  and  for  a  good  consideration.  [In  effect  July 
I,  1874.] 


CHAPTER  II. 

MORTGAGE. 

Asnou    I.  MoRTOAOss  IN  Obnbral,  §§  2920-2942. 

II.  MOBTOAOxs  or  Real  P&ofkbtt,  §§  2947-2962. 
m.  MOBTOAOIS  OF  PXBSONAL  Pbopxbtt,  §§  2965-2971 


ARTICLE  I. 

Bwnov  2920.  Mortjsage,  what. 

2921.  Property  adverselj  held  may  b«  martgaged 

9922.  To  be  in  writing. 

V38.  Uen  of  a  mortipge,  what  ipeelal. 
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AMmoH  2824.  '^nxutlw  of  interest,  when  deemed  a  mortgag». 

2d26.  Transfer  made  subject  to  defeasance  may  be  prored. 

2926.  Mortgage  on  what  a  lien. 

2927.  Mort^ige  does  not  entitle  mortgagee  to  possession. 

2928.  Mortgage  not  a  personal  obligation. 

2929.  Waste. 

2980.  Subsequently  acquired  title  enures  to  mortf^jee. 

2981.  Foreclosure. 

2982.  Power  of  sale 

2988.  Power  of  attorney  to  execute. 
2984.  Recording  assignment  of  mortgage. 

2986.  Becording  assignment  of  mort^eige  not  notice  to  mortfagor 
2936.  Mortgage  passes  by  assignment  of  debt. 

2987.  Time  allowed  for  filing  mortgage  for  record.    (Bepealed.) 

2988.  Mortgage,  how  discharged. 

2939.  Same. 

2940.  Same. 

2941.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 

2942.  Provisions  of  wis  cliapter  do  not  tUfect  bottomry  or  re- 

spondentia. 

§  2920.  Mortgage  is  a  contract  by  which  specific  property 
t«  hypothecated  for  the  performance  of  an  act,  without  the 
Decessity  of  a  change  of  possession. 
68  Cal.*16. 

§  2921.  A  mortgage  may  be  created  upon  property  held 
idversely  to  the  mortgagor. 

§  2922.  A  mortgage  can  be  created,  renewed,  or  extended, 
only  by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property. 

63  Cal.  680  ;  56  Cal.  344  ;  57  Cal.  471. 

§  2923.  The  lien  of  a  mortgage  is  special,  unless  other* 
wise  expressly  ag^reed,  and  is  independent  of  possession. 

§  2924.  Every  transfer  of  an  interest  in  property,  other 
than  in  trust,  made  only  as  a  security  for  the  performance  of 
another  act,  is  to  be  deemed  a  mortgage,  except  when  in  the 
.case  of  personal  property  it  is  accompanied  by  actual  change 
s>f  possession,  in  which  case  it  is  deemed  a  pledge.  [In  effect 
.^uly  1,  1874.1 

58  Cal.  15. 

§  2925.  The  fact  that  a  transfer  was  made  subject  to  de- 
feasance on  a  condition,  may,  for  the  nurpose  of  showing  such 
transfer  to  be  a  mortgage,  be  proved  fexcep^  as  against  a  sub- 
vequent  purchaser  or  mcumbrancer  for  value  and  without 
notice),  though  the  fact  does  not  appear  by  the  terms  of  tb« 
iistrument. 

58  Cal.  11,  16. 
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§  2926.  A  mortgage  is -a  lien  upon  everything  that  woalJ 
pass  by  a  grant  of  the  property. 

§2927.  A  mortgage  does  not  entitle  the  mortgagee  to  the 
possession  of  the  property,  unless  authorized  by  the  expresi 
terms  of  the  mortgage;  bat  after  the  execution  of  the  moii* 
gage  the  mortgagor  may  agree  to  snch  change  of  possessioB 
without  a  new  consideration. 

§  2928.  A  mortgage  does  not  bind  the  mortgagor  person* 
ally  to  perform  the  act  for  the  performance  of  which  it  iB  « 
security,  unless  there  is  an  express  covenant  therein  to  that 
effect. 

§  2929.  No  person  whose  interest  is  subject  to  the  lien  of 
a  mortgage  may  do  any  act  which  will  substantially  impair 
the  mortgagee's  security. 

§  2930.  Title  acquired  by  the  mortgagor  subse'^uent  to 
the  execution  of  the  mortgage  enures  to  the  mortgagee  as  se- 
curity for  the  debt,  in  like  manner  as  if  acquired  before  the 
execution.     [In  effect  July  1,  1874.] 

52  Cal.  336. 

§  2931.  A  mortgagee  may  foreclose  the  right  of  redemp 
tion  of  the  mortgagor  m  the  manner  prescribed  by  the  Code 
of  Civil  Procedure. 

Code  Civ.    Proc.  §§  892,  664,  726-728,  744. 

§  2932.  A  power  of  sale  may  be  conferred  by  a  mortgage 
upon  the  mortgagee  or  any  other  person,  to  be  exercised  af^r 
a  breach  of  the  obligation  for  which  the  mortgage  is  a  se 
curity. 

§  2933.  A  power  of  attorney  to  execute  a  mortgage  mnsi 
be  in  writing,  subscribed,  acknowledged,  or  proved,  certified,  . 
and  recorded  in  like  manner  as  powers  of  attorney  for  grants 
of  real  property. 

§  2934.  An  assignment  of  a  mortgage  may  be  recorded  in 
like  manner  as  a  mortgage,  and  such  record  operates  as  notice 
o  all  persons  subsequently  deriving  title  to  the  mortgagt 
bom  the  assignor.     [In  effect  July  1   1874.] 

§  2985.  When  the  mortgage  is  executed  as  aeeurity  ib 
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money  due,  or  to  become  dae,  on  a  promissory  note,  bond,  or 
other  instrument,  designated  in  the  mortgage,  the  record  of 
the  assignment  of  the  mortgage  is  not,  of  itself,  notice  to  a 
mortgagor,  his  heirs,  or  personal  representatives,  so  as  to  in- 
validate any  payment  made  by  them,  or  either  of  them,  to  the 
person  holding  such  note,  bond,  or  other  instrument.  [In 
effect  July  1, 1874.] 

§  2936.  The  assignment  of  a  debt  secured  by  mortgage 
«»rrieB  with  it  the  security. 

§  2937  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  2938.  A  recorded  mortgage  may  be  discharged  by  an 
entry  in  the  margin  of  the  record  thereof,  signed  by  the  mort- 
gagee, or  hts  personal  representative  or  assignee,  acknowledg- 
ing the  satisfaction  of  the  mortgage  in  the  presence  of  the  re- 
corder, who  must  certify  the  acknowled<^]nent  in  form  sub- 
stantially as  follows :  "  Signed  and  acknowledged  before  me, 

this day  of ^  in  the  year . 

A  B,  Recorder." 

§  2989.  A  recorded  mortgage,  if  not  discharged  as  pro- 
vided in  the  preceding  section,  must  be  discharged  upon  the 
record  by  the  officer  having  custody  thoroof,  on  the  presentation 
to  him  of  a  certificate  si^^ned  by  the  niort^^agte,  his  j)ersonal  rep- 
reseniatives,  or  assigns,  acknowledged  or  proved  and  certified 
as  prescribed  by  the  Chapter  on  Recording  Trausfere,  stating 
that  the  mortgage  lias  been  paid,  satisfied,  or  discharged. 

§  2940.  A  certificate  of  the  discharge  of  a  mortga^'e,  and 
tte  proof  or  acknowledgment  thereof,  must  be  recorded  at 
length,  and  a  reference  made  in  the  record  to  the  book  and 
page  where  the  mortgage  is  recorded,  and  in  the  minute  of  the 
discharge  made  upon  the  record  of  the  mortgage  to  the  book 
anr  page  where  the  discharge  is  recorded. 

§  2941.  When  any  mortgage  has  been  satisfied,  the  mort' 
gagee  or  his  assignee  must  immediately,  on  demand  of  the 
murtgagor,  execute,  acknowledge,  and  deliver  to  him  a  certifi 
i'ate  of  the  discharge  thereof,  so  as  to  entitle  it  to  be  recorded, ' 
or  he  must  enter  satisfaction,  or  cause  satisfaction  of  such 
Bortg&ge  to  be  entered  of  record ,  and  any  mortgagee,  or 
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Assignee  of  such  mortgage,  who  refuses  to  execute,  acknowl* 
edge,  and  deliver  to  the  mortgagor  the  certificate  of  discharge, 
or  to  enter  satisfaction  or  cause  satisfaction  of  the  mortgage 
to  he  entered,  as  provided  in  this  chapter,  is  liable  to  the  mort> 
gagor,  or  his  grantee  or  heirs,  for  all  damages  which  he  or 
they  may  sustain  by  reason  of  such  refusal,  and  shall  also  for 
feit  to  him  or  them  the  sum  of  one  hundred  dollars.  [In  effect 
April  15,  1880.  J 

§  2942.  Contracts  of  bottomry  or  respondentia,  although 
In  the  nature  of  mortgages,  are  not  affected  by  any  of  the  pro- 
visions of  this  chapter. 

ARTICLE  IL 

HOBTGAGB  OF  REAL  PROPERTT. 

SionoN  2947.  What  real  property  may  be  mortgaged. 

2948.  Form  of  mortgage. 

2949.  What  must  be  recorded  as  a  mortgage.    (Repealed.) 

2960.  Defeasance,  to  affect  grant  absolute  on  its  fooe,  most  be 

recorded. 
2951.  By  -whom  paid  after  property  passes  by  succession  or  will 

(Repealed.) 
2962.  May  be  recorded. 

§  2947.  Any  interest  in  real  property  which  is  capable  Oi 
being  transferred  may  be  mortgaged. 

§  2948.  A  mortgage  of  real  property  may  be  made  in 

substantially  the  following  form : 

"  This  mortgage,  made  the day  of ,  in  the  year ,  by 

K  B,  of ,  mortgagor,  to  C  D,  of ,  mortgagee,  witnesseth : 

**-That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe 

I  Jie  property],  as  security  for  the  payment  to  him  of dollars, 

w  (or  before]  the day  of ,  m  the  year ,  with  interest 

hereon  [or  as  security  for  the  payment  of  an  obligation,  describ- 
.ng  it,  &c.].  A  B." 

§  2949  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  2950.  When  a  grant  of  real  property  purports  to  be  an 
absolute  conveyance,  but  is  intended  to  be  defeasible  on  the 
performance  of  certain  conditions,  such  gmnt  is  not  defeated 
>r  affected  as  against  any  person  other  than  the  grantee  or  hif 
ieirs  or  devisees,  or  persons  having  actual  notice,  nnless  at 
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iDBtraraent  of  defeasance,  duly  executed  and  acknowkd^d, 
>ha11  have  been  recorded  in  the  office  of  the  coun^  recorder 
of  the  county  where  the  property  is  situated. 

§  2951  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  2952.  Mortgages  of  reai  property  may  be  acknowledged 
or  proved,  certified  and  recorded,  in  like  manner  and  with  lik# 
tiWiCt  as  grants  thereof.     [In  effect  July  1,  1874.] 

46  Oal.  607.    fees  for  Acknowledgmmt  and  Recording.    Pol,  0«4e 
II  738,  4286,  4246. 


ARTICLE  III. 
MORTGAOB   OF  PERBONAL  PBOPEBTT. 

iMmoH  2966.  What  personal  property  may  be  mortgaged. 

2966.  Form  of  personal  mortgage. 

2967.  When  yold  as  to  third  persons. 

2968.  Mortgage  of  ships,  when  Told  as  to  third  perBons. 

2969.  Where  recorded. 

2960.  Property  in  transit,  where  to  be  recorded. 

2961.  Property  of  a  common  carrier,  where  to  be  recorded. 

2962.  Recorded  in  different  places. 

2963.  Personal  mortgage  may  be  recorded. 

2964.  CerMfied  copies  may  be  recorded,  when. 

2966.  Property  exempt  from  effect  of  mortgage,  when. 

2966.  May  be  taken  by  mortgagee  as  a  pled^,  when. 

2967.  IIow  foreclosed. 

2968.  Mortgage  property  may  be  leried  upon. 

2969.  Limitations  on  right  of  leTT. 

2970.  Distribution  of  proceeds  of  sale  under  process. 

2971.  Sections  not  applicable  to  mortgage  of  certain  ships. 
2872.  Lien  of  a  mortgage  on  growing  crop. 

§  2956*  Mortgages  may  be  made  upon :  First,  locomo 
kives,  engines,  and  other  roUing-stock  of  a  railroad ;  second, 
steamboat  machinery,  the  machinery  used  by  machinists, 
foandry-men,  and  mechanics ;  third,  steam-engines  and  boil< 
en ;  fourth,  mining  machinery ;  fifth,  printing  presses  and 
mateiial;  sixth,  professional  libraries;  seventh,  instruments 
of  a  suiveyor,  physician,  or  dentist;  eighth,  upholstery  and 
furniture  used  in  hotels,  lodging  or  boarding-houses,  when 
mortgaged  to  seeui-e  the  purchasv;  money  of  the  articles  mort- 
jjaged;  ninth,  growing  cro^iS ;  tenth,  vessels  of  more  than  five 
tons  burden  ;  eleventh,  instruments,  negatives,  furniture,  and 
fixtures  of  a  photograph  gallery;  twelfth,  the  machinery, 
'-.asks,  pipes,  tubes,  and  utensils  used  in  the  manufacture  of 
^wiue,  fruit  brandy,  and  fruit  syrup  or  sugar,  with  the  cooper- 
age in  which  the  same  is  contained]  thirteenth,  pianos  apd 
organs.     [In  effect.  February  28,  1887." 


;  tmrteentn,  pianos  ana 
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§  2956.  A  mortp:a^ of  pcrsooal  projertj  maybe  made  in 
Babstantially  the  following  form : 

"  'I'll is  mortgage^  made  the day  of  ,  in  the  year . 

by  A  B,  of  ,  by  occupation  a ,  mortgagor,  to  C  D,  cf 

,  by  occapation  a ,  mortgagee,  witnesseth : 

*'That  the  mortgagor  mortgages  to  the  mortgagee  [here describe 

the  property],  as  security  for  the  payment  to  him  of dollars 

on  [or  before]  the day  of ,  in  the  year ,  with  interest 

thereon  [or,  as  security  for  the  payment  of  a  note  or  obligation, 
describing  it,  &c.].  A  B/* 

§  2957.  A  mortgage  of  personal  property  is  void  na 
against  creditors  of  the  mortgagor  and  subsequent  purchasers 
and  incumbrancers  of  the  property  in  good  faith  and  for 
value,  unless : 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors ; 

2.  It  is  acknowledged  or  proved,  certified  and  recorded,  in 
like  manner  as  grants  of  real  property. 

§  2958.  A  mortgaj^e  of  any  vessel  or  part  of  any  vessel 
under  the  flag  of  the  United  States  is  void  as  against  any 
person  (other  than  the  mortgao^or,  his  heirs,  and  devisee,  and 
persons  having  actual  notice  thereof),  unless  the  mortgage  is 
recorded  in  the  office  of  the  collector  of  customs  where  such 
vessel  is  registered  or  enrolled. 

§  2959.  A  mortgage  of  personal  property  must  be  re- 
corded in  the  office  of  the  county  recorder  of  the  county  in 
which  the  mortgagor  resides,  and  also  of  the  county  in  which 
the  property  mortgaged  is  situated,  or  to  which  it  may  b« 
removed. 

Pol.  Code,  §  4235. 

§  2960.  For  the  purposes  of  this  article,  property  in  tran- 
sit from  the  possession  of  the  mortgagee  to  tne  county  of  the 
residence  of  the  mortgagor,  or  to  a  location  for  use,  is,  during 
a  reasonable  time  for  such  transportation,  to  be  taken  as  at- 
uated  in  the  ccunty  in  which  the  mortgagor  resides,  or  whcr« 
it  is  intended  to  be  used. 

§  2961.  For  a  like  purpose,  personal  property  used  in 
toodnctini;  the  business  of  a  common  carrier  is  to  be  taken  II 


H^     <*'^        .     '^ 
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likimted  in  the  county  in  which  the  piincipal  office  or  plaee  of 
buAnesB  of  the  carrier  is  located. 

§  2962.  A  single  mortgage  of  personal  property,  embrac- 
ing several  thinirs  of  sach  character  or  so  situated  that  by  the 
provisions  of  this  articlb  separate  mortgages  upon  them  would 
be  required  to  be  recorded  in  different  places,  is  only  valid  in 
respect  to  the  things  as  to  which  it  is  duly  recorded. 

§  2968.  Except  as  it  is  otherwise  in  this  article  provided, 
mortgages  of  personal  property  may  be  acknowledged,  or 
proved  and  certified,  recorded  in  like  manner  and  with  like 
effect  as  grants  of  real  property;  but  they  must  be  recorded 
in  books  kept  for  personal  mortgages  exclusively. 

§  2964.  A  certified  copy  of  a  mortgage  of  personal  prop- 
erty once  recorded  may  be  recorded  in  any  other  county,  and 
when  BO  recorded  the  record  thereof  has  tne  same  force  and 
effect  as  though  it  was  of  the  original  mortgage. 

§  2965.  When  personal  property  mortgaged  is  thereafter 
by  the  mortgagor  removed  from  the  county  in  which  it  is  sit- 
uated, it  is,  except  as  between  the  parties  to  the  mortgage,  ex- 
empted from  the  operation  thereof,  unless  either : 

1 .  The  mortgagee,  within  thirty  days  after  such  removal, 
causes  the  mortgage  to  be  recorded  in  the  county  to  which  the 
property  has  been  removed ;  or, 

2.  The  mortgagee,  within  thirty  days  after  such  removal, 
takes  possession  of  the  property,  as  prescribed  in  the  next 
section. 

§  2966.  If  the  mortgagor  voluntarily  removes  or  permits 
the  removal  of  the  mortgaged  property  from  the  county  in 
which  it  was  situated  at  t)ic  time  it  was  mortgaged^  the  mort- 
gagee may  take  possession  and  dispose  of  the  property  as  a 
pledge  for  the  payment  of  the  debt,  though  the  debt  is  not 
due. 

§  2967.  A  mortgagee  of  personal  property,  when  the  debt 
Co  secure  which  the  mortgage  was  executed  becomes  due,  may 
foreclose  the  mortgagor's  right  of  redemption  by  a  sale  of  the 
property,  made  in  the  mann3r  affd  upon  the  notice  prescribed 
W  the  Title  on  Pledge,  or  by  proceedings  under  t)ie  Code  of 
cStQ  Procedure.     [§§  726-728.J 

26 


|§  2968-2972  Ltsir.  SM 

§  2968.  Personal  property  mortgaged  may  be  taken  wi- 
der attachment  or  execation  issued  at  the  suit  of  a  creditor  oi 
the  mort^gor. 

56  Cal.  218. 

§  2969.  Before  the  property  is  so  taken,  the  officer  must 
pay  or  tencler  to  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest,  or  must  deposit  the  amount  thereof  with 
the  county  clerk  or  treasurer,  payable  to  the  order  of  the 
mortj^agee. 
56  Cal.  218. 

S  2970.  When  the  property  thus  taken  is  sold  under  pro 
eess,  the  officer  must  apply  the  proceeds  of  the  sale  as  follows : 

1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with 
interest  from  the  date  of  such  payment ;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of 
tales  under  execution  are  applied  in  other  cases. 

§  2971.  Sections  2957,  2959,  2960,  2961,  2962,  2963,  2964, 
2965,  and  2966  do  not  apply  to  any  mortgage  of  a  ship  or  part 
of  a.  ship  under  the  flag  of  the  United  States. 

§  2972.  The  lien  of  a  mortgage  on  a  growing  crop  continues 
on  the  crop  after  severance,  whether  remaining  in  its  original 
state  or  converted  into  another  product,  so  long  aa  the  same 
remains  on  the  land  of  inort<?{io;or.     [In  effect  April  1,  187><  | 


CHAPTBB  m. 

PLEDQE. 

f lOrf'W  2986.  Pledge,  what. 

2967.  When  contract  is  to  be  deemed  a  pledge 

2988.  Delivery  essential  to  validity  of  pledge. 

2989.  Increase  of  thing. 

2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

2991.  Real  owner  cannot  defeat  pledge  of  property  truuBfeiUDd  tt 

apparent  owner  for  the  purpose  of  pledge. 

2992.  Pledge  lender,  what. 

2993.  Pledge  holder,  what. 

2994.  When  pledge  lender  may  withdraw  property  pledfed. 

2995.  Obligations  of  pledge  holder. 

2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

2998.  Gratuitous  pledge  holder. 
Debtor's  misrepresentation  of  value  of  pledge 
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laonOH  3000    Wh^u  pledgee  may  cell. 

3001.  When  pledgee  iiiust  demand  perfonnanoe. 

3002.  Notice  of  sale  to  pledgor. 
9003.  Waiver  of  notice  of  sale. 
8004.  Waiver  of  demand. 
3006.  Sale  must  be  by  auction. 

3006.  Pledgee's  sale  of  securities. 

3007.  Sale  on  the  demand  of  the  pledgor. 
8008.  Surplus  to  be  paid  to  pledgor. 
SOOe.  Same. 

3010.  Pledgee's  purchase  of  property  pledged. 

3011.  Pledgee  may  foreclose  right  of  redemption. 

§  2986.  Pledge  is  a  deposit  of  personal  property  by  way 
of  security  for  the  performance  of  another  act. 

§  2987.  Eveiy  contract  by  which  the  possession  of 'pcr- 
Bocial  property  is  transferred,  as  security  only,  is  to  be  deemed 
a  pledge. 

§  2988.  The  lien  of  a  pledge  is  dependent  on  possession, 
uid  no  pledge  is  valid  until  the  property  pledged  is  delivered 
to  the  pledgee,  or  to  a  pledge  holder,  as  hereafter  prescribed, 

§  2989.  The  increase  of  property  pledged  is  pledged  with 
the  property. 

§  2990*  One  who  has  a  lien  upon  property  may  pledge  it 
to  the  extent  of  his  lien. 

§  2991.  One  who  has  allowed  another  to  assume  the  ap 
parent  ownership  of  property  for  the  purpose  of  making  any 
transfer  of  it,  cannot  set  up  his  own  title  to  defeat  a  pledge  of 
the  property,  made  by  the  other  to  a  pledgee  who  received 
^he  property  in  good  faith,  in  the  ordinary  course  of  business, 
4nd  for  value. 

62Cal.  616. 

§  2992.  Property  may  be  pledged  as  security  for  the  obli- 
gation of  another  person  than  the  owner,  and  in  so  doing  the 
iwner  has  all  the  rights  of  a  pledgor  for  himself,  except  as 
hereinafter  stated. 

§  2993.  A  pledgor  and  pledgee  may  agree  upon  a  third 
person  with  whom  to  deposit  the  property  pledged,  who,  if  he 
%ecept8  the  deposit,  is  called  a  pledge  holder. 

§  2994.  One  who  pledges  property  as  security  for  the  ob- 
V||atioo  of  another,  cannot  withdraw  the  property  pledged 
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otherwise  than  as  a  pledgor  for  himself  might,  and  if  he  fe- 
ceives  from  the  debtor  a  consideration  for  the  pledge  he  can- 
not withdraw  it  without  his  consent. 

§  2995.  A  pledge  holder  for  reward  cannot  exonerate 
himself  from  his  undertaking ;  and  a  gratuitous  pledge  holder 
can  do  so  only  by  giving  reasonable  notice  to  the  pledgor  and 
pledgee  to  appoint  a  new  pledge  holder,  and  in  case  of  their 
failure  to  agree,  by  depositing  the  property  pledged  with  some 
impartial  peraon,  who  will  then  he  entitled  to  a  reasonable 
compensauoti  for  his  care  of  the  same. 

§  2996.  A  pledge  holder  must  enforce  ail  the  rights  of  the 
pledgee,  unless  authorized  by  him  to  waive  them. 

§  2997.  A  pledgee,  or  a  pledge  holder  for  reward,  assumes 
the  duties  and  habiiitiea  of  a  depositary  for  reward. 

§  2998.  A  gratuitous  pledge  holder  assumes  the  datiea 
and  liabilities  of  a  gratuitous  depositary. 

§  2999.  Where  a  debtor  has  obtained  credit,  or  an  exten- 
sion of  time,  by  a  fraudulent  misrepresentation  of  the  value  of 
!)i'oj)erty  pledged  by  or  for  him,  the  creditor  may  demand  a 
iurther  pledge  to  correspond  with  the  value  represented ;  and 
in  default  thereof  may  recover  his  debt  immediately,  though 
it  be  not  actually  due. 

§  3000.  When  performance  of  the  act  for  which  a  pledge 
is  given  is  due,  in  whole  or  in  part,  the  pledgee  may  collect 
what  is  due  to  him  by  a  sale  of  property  pledged,  subject  to 
the  rules  and  exceptions  hereinafter  prescribed. 

§  3001.  Before  property  pledged  can  be  sold,  and  after  per- 
formance of  the  act  for  which  it  is  security  is  due,  the  pledgee 
must  demand  performance  thereof  from  the  debtor,  if  the 
debtor  can  be  found.     [In  effect  July  1,  1874.] 

§  3002.  A  pledgee  must  give  actual  notice  to  the  pledgor 
of  the  time  and  place. at  which  the  property  pledged  will  be 
^Id,  at  such  a  reasonable  time  before  the  sale  as  will  enable 
vhe  pledgor  to  attend. 

§  3003.  Notice  of  sale  may  be  waived  by  a  pledgor  at  any 
time ;  but  is  not  waived  by  a  mere  waiver  of  demand  of  pel 
^irmance. 
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§  3004.  A  debtor  or  pledgor  waiyes  a  demand  of  perform- 
ance as  a  condition  precedent  to  a  sale  of  the  property  pledged, 
by  a  positive  refusal  to  perform,  after  performance  is  dne ;  bui 
cannot  waive  it  in  any  other  manner  except  by  contract. 

§  3005.  The  sale  by  a  pledgee,  of  property  pledged,  must 
be  made  by  public  auction,  in  the  manner  and  upon  the  notice 
to  the  public  usual  at  the  place  of  sale,  in  respect  to  auction 
sales  of  similar  property ;  and  must  be  for  the  highest  obtain- 
able price. 

§  3006.  A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him,  except  the  obligations  of  governments,  states, 
or  corporations;  but  he  may  collect  the  same  when  due. 

§  3007.  Whenever  property  pledged  can  be  sold  for  a 
price  suflBcient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 
may  require  it  to  be  sold,  and  its  proceeds  to  be  applied  to 
■)ich  satisfaction,  when  due. 

§  3008.  After  a  pledgee  has  lawftilly  sold  property  pledged, 
or  otherwise  collected  its  proceeds,  he  may  deduct  therefrom 
the  amount  due  under  the  principal  obligation,  and  the  neces- 
sary expenses  of  sale  and  collection,  and  must  pay  the  surplus 
to  the  pledgor,  on  demand. 

§  3009.  When  property  pledi?ed  is  sold  by  order  of  the 
pledgor  before  the  claim  of  the  pledgee  is  due,  the  latter  may 
retain  out  of  the  proceeds  all  that  can  possibly  become  dae 
nnder  his  claim  until  it  becomes  due.  [In  effect  July  1, 
1874.] 

§  3010.  A  pledgee,  or  pledge  holder,  cannot  purchase  the 
property  pledged,  except  by  direct  dealing  with  the  pledgor. 

§  3011.  Instead  of  selling  property  pledged,  as  hereinbe- 
fore provided,  a  pledgee  may  foreclose  the  ri^t  of  redemption 
by  a  judical  sale,  under  the  direction  of  a  competent  court ; 
•ud  in  that  case  may  be  authorizea  by  the  court  to  purchaM 
%t  the  sale. 

P^wnbrikMa     Peul  Ckxle,  §§  888-648. 
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CHAPTEB  lY. 
BOTTOMBY. 

iMmonaOlT.  Bottomrr,  what 

8018.  Owner  of  ship  may  hypotheoato. 

3019.  When  master  may  hypothecate  ihip. 

J1020.  Same. 

11021.  When  master  may  hypothecate  freight  money. 

8022.  Rate  of  interest. 

8028.  Rights  of  lender,  when  no  necessity  for   bottoaoy  •> 

l^ted. 
8024.  Stipulation  for  personal  liability  Toid. 
8026.  When  money  loaned  is  to  be  repaid. 

8026.  When  bottomry  loan  becomes  due. 

8027.  Bottomry  lien,  how  lost. 

8028.  Preference  of  bottomry  lien  oyer  other  liens. 

8029.  Priority  of  bottomry  liens. 

§  3017.  Bottomry  is  a  contract  bj  which  a  ship  or  its 
frei^htac^e  is  hypothecated  as  security  for  a  loan,  which  is  to  be 
repaid  only  in  case  the  ship  survives  a  particular  risk,  voyage, 
or  period. 

§  3018.  The  owner  of  a  ship  may  hypothecate  it  or  its 
freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at 
any  time  and  place. 

§  3019.  The  master  of  a  ship  may  hypothecate  it  upon 
bottomry  only  for  the  purpose  of  procunng  repairs  or  sup- 
plies which  are  necessary  for  accomnlishing  ue  objects  of  the 
voyage,  or  for  securing  the  safety  of  the  ship. 

§  3020.  The  master  of  a  ship  can  hypothecate  it  upon 
bottoinrv  only  when  he  cannot  otherwise  relieve  the  neces- 
lities  of  the  ship,  and  is  unable  to  reach  adequate  funds  of 
the  owner,  or  to  obtain  any  upon  the  personal  credit  of  the 
owner,  and  when  previous  communication  with  him  is  pre- 
cluded by  the  urgent  necessity  of  the  case. 

§  3021.  The  master  of  a  ship  may  hypothecate  freightage 
upon  bottomry,  under  the  same  circumstances  as  those  wfaich 
authorize  an  hypothecation  of  the  ship  by  him. 

§  3022.  Upon  a  contract  of  bottomr;^,  the  parties  mai 
'«wf  ullv  stipulate  for  a  rate  of  interest  mgher  than  that  al 
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k>wed  by  the  law  upon  other  contracts.  But  a  competent 
conrt  may  reduce  the  rate  stipulated  when  it  appears  unjusti- 
fiable ana  exorbitant. 

§  3023.  A  lender  upon  a  contract  of  bottomry,  made  by 
the  master  of  a  ship,  as  such,  may  enforce  tlie  contract, 
though  the  circumstances  necessary  to  authorize  tlie  master  to 
hypothecate  the  ship  did  not  in  fact  exist,  if,  after  due  dili- 
gence and  inquiry,  the  lender  had  reasonable  grounds  to  be- 
neve,  and  did  in  good  faith  belieye,  in  the  existence  of  such 
circumstances. 

§  3024.  A  stipulation  in  a  contract  of  bottomry,  imposing 
ftny  liability  for  the  loan  independent  of  the  maritime  risks,  is 
void. 

§  3026.  In  case  of  a  total  loss  of  the  thing  hypothecated, 
trom  a  risk  to  which  the  loan  was  subject,  the  lender  upon 
bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he 
ean  recover  only  to  the  extent  of  the  net  value  to  the  owner 
of  the  part  saved. 

§  3026.  Unless  it  is  otherwise  expressly  agreed,  a  bot- 
tomry loan  becomes  due  immediately  upon  the  termination 
of  the  risk,  although  a  term  of  credit  is  specified  in  the  con- 
tract. 

§  8027.  A  bottomry  lien  is  independent  of  possession, 
and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

§  3028.  A  bottomry  lien,  if  created  out  of  a  real  or  ap- 
parent necessity,  in  good  faith,  is  preferred  to  eveiy  other  lieD 
or  claim  upon  the  s.ime  thing,  excepting  only  a  lien  for  sea- 
men's wages,  a  subsequent  lien  of  material  men  for  supplies 
fW  repairs  indispensable  to  the  safety  of  the  ship,  and  a  sub- 
sequent lien  for  salvage. 

§  3029.  Of  two  or  more  bottomry  liens  on  the  same  sub- 
(ecty  the  latter  in  date  has  preference,  if  created  o:it  of  necei 
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CHAPTER  V. 
BBSPONDBNTIA. 

Sbotion  9036.  Respondentia,  what. 

8087.  Respondentia  by  owner. 

8088.  Respondentia  by  master. 

8089.  Rate  of  interest. 

8040.  Obligations  of  sliip  owner. 

§  3036.  Respondentia  is  a  contract  by  which  a  cargo,  or 
lomc  part  thereof,  is  hypothecated  as  security  for  a  loan,  tht 
repayment  of  which  is  dependent  on  maritime  risks. 

§  3037.  The  owner  of  cargo  may  hypothecate  it  upon 
respondentia,  at  any  time  and  place,  and  for  any  lawfiil  pur- 
pose. 

§  3038.  The  master  of  a  ship  may  hypothecate  its  cai^o 
upon  respondentia  only  in  a  case  in  which  he  would  be  au- 
thorized to  hypothecate  the  ship  and  freightage,  but  is  unable 
to  borrow  sufficient  money  thereon  for  repairs  or  suppliea 
which  are  necessary  for  the  successful  accomplishment  of  the 
voyage ;  and  he  cannot  do  so,  even  in  such  case,  if  there  is  no 
reasonable  prospect  of  benefiting  the  cargo  thereby. 

§  3039.  The  provisions  of  sections  3022  to  3029  apply 
equally  to  loans  on  respondentia. 

§  3040.  The  owner  of  a  ship  is  bound  to  repay  to  th« 
owner  of  its  cargo  all  which  the  latter  is  compelled  to  pay 
under  a  contract  of  respondentia  made  by  the  master,  in  ordei 
to  discharge  its  lien. 


CHAPTER  VI. 

OTHER  LIENS. 

BBiniON  8046.  Lien  of  seller  of  real  property. 

8047.  When  transfer  of  contract  walvw  111 

8018.  Extent  of  seller's  lien. 

8049.  Lien  of  seller  of  personal  property* 

8060.  Purchaser's  lien  on  real  propnrfj 

8061.  Lien  for  servicer 
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Sionoir  9SXSI.  JAmt  on  penwiial  propwr^f. 
8068.  lien  of  factor. 
8064.  Banker's  li«n. 
8066.  Shipmaster>s  lien. 

8066.  Seamen's  lien. 

8067.  Officer's  lien. 

8068.  Judgment  lien. 

8069.  Mechanic's  lien. 
8060.  Lien  on  ships. 

S  3046.  One  who  sells  real  property  haa  a  Tender's  lien 
Ihereon,  independent  of  possession,  for  so  much  of  the  price 
AS  remains  unpaid  and  unsecured  otherwise  than  hy  the  per- 
sonal obligation  of  the  buyer. 

m  Cal.  46a 

§  3047.  Where  a  buyer  of  real  property  gives  to  the 
seller  a  written  contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  contract  by  the  seller 
waives  his  lien  to  the  extent  of  the  sum  payable  under  the 
contract ;  but  a  transfer  of  such  contract  in  trust  to  pay  debts, 
and  return  the  surplus,  is  not  a  waiver  of  the  lien. 

§  3048.  The  liens  defined  in  sections  3046  and  3050  are 
valid  against  every  one  claiming  under  the  debtor,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for  value. 

§  3049.  One  who  sells  personal  property  has  a  special 
lien  thereon,  dependent  on  possession,  lor  its  price,  if  it  is  in 
his  possession  when  the  price  becomes  payable,  and  may  en- 
force his  lien  in  like  manner  as  if  the  property  was  pledged  to 
him  for  the  price. 

§  3060.  One  who  pays  to  the  owner  any  part  of  the  niico 
of  real  property,  under  an  agreement  for  the  sale  thereof;  has 
a  special  hen  upon  the  property,  independent  of  possession, 
for  such  part  of  the  amount  paid  as  he  may  be  ehtitled  to  re> 
cover  back,  in  case  of  a  failure  of  consideration. 

§  3061.  Every  person  who,  while  lawfully  in  possession  of 
in  article  of  personal  property,  renders  any  service  to  the 
owner  thereof  by  labor  or  skill  employed  for  the  protection, 
'mprovcment,  safe  keeping,  or  carriage  thereof,  has  a  specisd 
^n  thereon,  dependent  on  possession,  for  the  compensation, 
if  any,  which  is  dne  to  him  from  the  owner  for  such  service. 
And  livery  or  boarding  or  feed  stable  proprietors  and  persons 
pastnring  horses  or  stock  Iimvc  a  lien  dependent  on  possession 
^or  their  compensation  in  caring  for,  hoarding,  feeding,  or  pas> 
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luring  such  horses  or  stock.     [In  effect  May  28,  1 878.]     Ap- 
proved March  29,  1878. 
63  Cal.  353. 

§  3062.  A  person  who  makes,  alters,  or  repairs  any  article 
of  personal  proj)crty,  at  the  request  of  the  owner,  or  legal  pos- 
lessor  of  the  property,  has  a  lien  on  the  same  for  his  reasona- 
ble charges  for  work  done  and  materials  furnished,  and  may 
retain  possession  of  the  same  until  the  charges  are  paid.  If 
not  paid  within  two  months  after  the  work  is  done,  the  person 
may  proceed  to  sell  the  property  at  public  auction,  by  giving 
ten  days'  public  notice  of  the  sale  by  advertising  in  some  news- 
paper published  in  the  county  in  which  the  work  was  done ; 
or,  if  there  be  no  newspaper  published  in  the  county,  Chen  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public  places 
m  the  town  where  the  work  was  done,  for  ten  days  previous 
to  the  sale.  The  proceeds  of  the  sale  naust  be  applied  to  the 
discharge  of  the  hen  and  the  cost  of  keeping  and  selling  the 
property ;  the  remainder,  if  any,  must  oe  paid  over  to  the 
owner  thereof. 

§  3053.  A  factor  has  a  general  lien,  dependent  on  posses- 
sion, for  all  that  is  due  to  him  as  such,  upon  all  articles  of 
commercial  value  that  are  intrusted  to  him  by  the  same  prin- 
cipal. 

§  3064.  A  banker  has  a  general  lien,  dependent  on  posses- 
sion, upon  all  property  in  his  hands  belonging  to  a  customer, 
for  the  balance  due  to  him  from  such  customer  in  the  courst! 
of  the  business. 

§  8066.  The  master  of  a  ship  has  a  general  lien,  inde- 
pendent of  possession,  upon  the  ship  and  freightage,  for  ad- 
vances necessarily  made  or  liabilities  necessarily  incurred  by 
\iim  for  the  bienent  of  the  ship,  but  has  no  lien  for  his  wages. 

§  8066.  The  mate  and  seamen  of  a  ship  have  a  general 
lien,  independent  of  possession,  upon  the  ship  and  freightagt; 
for  their  wages,  which  is  superior  to  every  other  lien. 

§  8067.  An  officer  who  levies  an  attachment  or  execution 
upon  personal  property  acquires  a  special  lien,  dependent  on 
Mssession,  upon  such  property,  which  authorizes  him  to  hold 
It  until  the  process  is  discharged  or  satisfied,  or  a  judicial  sail 
»f  the  property  is  had. 

Code  Ch .  Proc.  H  M2,  e8& 
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§  3068.  The  lien  of  a  judgment  is  regulated  by  the  Code 
yf  Civil  Procedure. 

Code  Cir.  Proc.  §§  671,  674 

§  3059.  The  liens  of  mechanics,  for  miiterials  and  service* 
upon  real  property,  are  regulated  by  the  Code  of  Ciril  Pro- 
eedure.     [§§  1183-1199.] 

§  3060.  Debts  amounting  to  at  least  fifty  dollars,  con- 
tracted for  the  benefit  of  ships,  are  liens  in  the'^cases  provided 
by  the  Code  of  Civil  Procedure.     [§  813.] 

Lien  of  Innkeepers  and  Boarding-house  Keepers,  see  §§  1861-1868  of 
this  Code.    Liens  for  Wages,  «&c..  Code  Civ.  Proc.  |$  1204-1206. 


CHAPTER  VII. 

STOPPAGE  IN  TRANSIT. 

Section  8076.  When  consignor  may  stop  goods 

3077.  What  is  insolvency  of  consignee 

3078.  Transit,  when  ended. 

3079.  Stoppage,  how  effected. 
8080.  Effect  of  stoppage. 

§  3076.  A  seller  or  consignor  of  property,  whose  claim 
for  its  price  or  proceeds  has  not  been  extinguished,  may,  upon 
the  insolvency  of  the  buyer  or  consignee  becoming  known  to 
him  after  parting  with  the  property,  stop  it  while  on  its 
transit  to  the  buyer  or  consignee,  and  resuine  possession 
thereof^ 

§  3077.  A  person  is  insolvent,  within  the  meaning  of  the 
last  section,  when  he  ceases  to  pay  his  debts  in  the  mniiuer 
usual  with  persons  of  his  business,  or  when  he  declares  his 
Viability  or  unwillingness  to  do  so. 

§  3078.  The  transit  of  property  is  at  an  end  when  it 
comes  into  the  possession  of  the  consignee,  or  into  that  of 
his  agent,  unless  such  agent  is  employed  merely  to  forward 
the  property  to  the  consignee. 

§  8079.  Stoppage  in  transit  can  be  effected  only  by  notice 
to  the  carrier  or  depositary  of  the  property,  or  by  taking 
tctnal  possession  thereof. 

§  3080.  Stoppage  in  transit  does  not,  of  itself,  rescind  a 
•aie,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 
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TITLE  XV. 

NEGOTIABLE  INSTRUMENTS. 

Chapter  I.  Negotiable  Instrumests  in  General,  §§  30M 
3165. 
II.  BII.LS  OF  Exchange,  §§  3171--3238. 

III.  Promissory  Notes,  §§  3244-3248. 

IV.  Checks,  §§  3254-3255. 

y.  Bank    Notes   and   Certificated    of   Dkposii 
§§  3261-3262. 


CHAPTER  I. 
NBaOTIABLE  INSTRUMENTS  IN  GENBBAI^. 

ARTIOU  I.   QlNEEAL  DEFINITIONS,  §§  3086-3096. 
II.   INTERPRSTATION,  §§  3099-3104. 

III.  Indorsement,  §§3108-3125. 

IV.  Presentment  for  Payment,  §§  8130^8187. 
Y.  Dishonor,  §§  8141-3151. 

YI.  Excuse  of  Presentment  and  Notice,  §§  815&-8160 
Vn.  BznNOTiON,  §§  8164-3165. 


ARTICLE  I. 

GENERAL   DEFINITIONS. 

laonoN  8086.  To  what  instraments  this  title  is  applicable. 

8087.  Negotiable  instrument,  what. 

8088.  Must  be  for  unconditional  payment  of  monej 
8088.  Payee. 

8090.  Instrument  may  be  in  altemativ* 

8091.  Sate,  &c. 

d092.  Hay  contain  a  pledge.  &o. 
8098.  What  it  must  not  contiUn. 

8094.  Date. 

8095.  Different  classes  of  negotiable  instruments. 

§  3086.  The  provisions  of  this  title  apply  onlj  Ut  ii«^ 
Jable  instruments,  as  defined  in  this  article. 

S  8087.  A  negotiable  instmment  is  a  written  pivjoiifle  ci 
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reauest  for  the  payment  of  a  certain  sum  of  mon^y  to  order 
or  Dearer,  in  conformitj  to  the  provisions  of  this  ariicle. 

§  3088.  A  negotiable  instrument  mnst  be  made  payable 
In  money  only,  and  without  any  condition  not  certain  of  ful- 
filment. 

§  3089.  The  person  to  whose  order  a  negotiable  instrn- 
meut  is  made  payable  must  be  ascertainable  at  the  time  the 
instrument  is  made. 

§  3090.  A  negotiable  instrument  may  give  to  the  paye* 
ftn  option  between  the  payment  of  the  sum  specified  therein 
and  the  performance  of  another  act ;  but  as  to  the  latter,  the 
instrument  is  not  within  the  provisions  of  this  title. 

§  3091.  A  negotiable  instrument  may  be  with  or  withont 
date,  and  with  or  without  designation  of  the  time  or  place  of 
payment. 

§  3092.  A  negotiable  instrument  may  contain  a  pledge  of 
ooUatersd  security,  with  authority  to  dispose  thereof. 

§  3093.  A  negotiable  instrument  must  not  contain  any 
other  contract  than  such  as  is  specified  in  this  article. 

§  3094.  Any  date  may  be  inserted  by  the  maker  of  a  ne- 
gotiable instrument,  whether  past,  present,  or  fiiture,  and  the 
instrument  is  not  invalidated  by  his  death  or  incapacity  at  the 
time  of  the  nominal  date. 

§  3095.  There  are  six  classes  of  negotiable  instiumentf, 
namely : 

1.  Bills  of  exchange; 

2.  Promissory  notes ; 

3.  Bank  notes ; 

4.  Checks; 

5.  Bonds; 

6  Certificates  of  deposit 
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ARTICLE   n. 

INTERPRETATION  OF  NBGOTIJLBLB   INSTRUMSNTS. 

Bbotion  fl0d9.  Time  and  place  of  payment. 

8100.  Place  of  payment  not  specified. 

3101.  Instruments  payable  to  a  person  or  his  order,  how«OB 

strued. 
8102   Unindorsed  note,  when  negotiable. 

3103.  Fictitious  payee. 

3104.  Presumption  of  consideration. 

§  3099.  A  negotiable  instrnment  which  does  not  specifjr 
the  time  of  payment  is  payable  immediately. 

§  3100.  A  negotiable  instrument  which  does  not  specify 
a  place  of  payment  is  payable  at  the  residence  or  place  of 
business  of  the  maker,  or  wherever  he  may  be  found.  [In 
efect  July  1,  1874.] 

§  3101.  An  instrument,  otherwise  negotiable  in  form,  ptky- 
able  to  a  person  named,  but  with  the  words  added,  "  or  to 
his  order,"  or  "  to  bearer,"  or  words  equivalent  thereto,  is  in 
the  former  case  payable  to  the  written  order  of  such  person, 
and  in  the  latter  case  payable  to  the  bearer. 

§  3102.  A  negotiable  instrument,  made  payable  to  the 
order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the 
maker  for  a  valid  consideration,  without  indorsement,  has  the 
same  effect  against  him  and  all  other  persons  having  notice  oi 
the  facts  as  if  payable  to  the  bearer. 
54  Cal.  110. 

§  8103.  A  negotiable  instrument,  made  payable  to  thi 
order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer 

§  8104.  The  signature  of  every  drawer,  acceptor,  and  in 
dorser  of  a  negotiable  instrnment  is  presumed  to  have  beer 
made  for  a  valuable  consideration,  before  the  mattuity  of  thf 
bMtrument,  and  in  the  ordinary  oourae  of  biuiness. 
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ARTICLE  m. 

INDOBBBMBNT. 

IflonOM  8106.  Indorsement,  what. 

8109.  Agpreement  to  indoise. 

8110.  ^^en  may  be  made  on  separate  paper. 

8111.  Kinds  of  indorsement. 

8112.  General  indorsement,  what. 

8113.  Special  indorsement,  wliat. 

8114.  General  indorsement,  how  made  special 
3115.  Destruction  of  negotiability  by  indorser 
8116.  Implied  warranty  of  indorser. 

3117.  Indorser,  when  Uable  to  payee. 

8118.  Indorsement  without  recourse. 

8119.  Same. 

8120.  Indorsee  priyy  to  contract. 

8121.  Rights  of  accommodation  indorser     (Repealed.) 

8122.  Effect  of  want  of  consideration. 

8123.  Indorsee  in  due  course,  what. 

8124.  Rights  of  indorsee  in  due  course. 

8125.  Instrument  left  blank. 

§  3108.  One  who  writes  his  name  upon  a  negotiable  in 
strument,  otherwise  than  as  a  maker  or  acceptor,  and  deliven 
it,  with  his  name  thereon,  to  another  person,  is  called  an  in- 
dorser, and  his  act  is  called  indorsement. 

§  3109.  One  who  agrees  to  indorse  a  negotiable  instra- 
ment  is  bound  to  write  his  signature  upon  the  back  of  the  in- 
itrnment,  if  there  is  sufficient  space  thereon  for  that  purpose. 

§  3110.  When  there  is  not  room  for  a  signature  upon  the 
back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
indorsement  thereof  may  be  made  upon  a  paper  annexed 
thereto. 

§  3111.  An  indorsement  may  be  general  or  special. 

§  3112.  A  general  indorsement  is  one  by  which  no  in- 
iorsce  is  named. 

§  3113.  A  special  indorsement  specifies  the  indorsee. 

§  3114.  A  negotiable  instrument  bearing  a  general  in 
dorsement  cannot  be  afterwards  specially  indorsed ;  but  any 
lawful  holder  may  turn  a  general  indorsement  into  a  special 
me,  by  writing  aboye  it  a  direction  for  payment  to  a  partic* 
tlar  person. 
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§  3116.  A  special  indorsement  may,  by  express  words  for 
that  purpose,  but  not  otherwise,  be  so  made  as  to  render  thh 
instrument  not  negotiable. 

§  3116.  Every  indorser  of  a  negotiable  instrument,  unleM 
his  indorsement  is  qualified,  warrants  to  every  subsequent 
bolder  thereof,  who  is  not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it ; 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon 
ihem; 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will, 
upoK  notice  thereof  duly  given  to  him,  or  without  notice,  where 
it  is  excused  by  law,  pay  the  same  with  interest,  unless  exon- 
erated under  the  provisions  of  sections  thirty-one  hundred  and 
eighty-nine,  thirty-two  hundred  and  thirteen,  thirty-two  hun- 
dred and  forty-eight,  or  thirty-two  hundred  and  fifty-five.  [In 
effect  July  1,  1874.] 

§  3117.  One  who  indorses  a  negotiable  instrument  before 
it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon,  as 
an  indorser. 

§  3118.  An  indorser  may  qualify  his  indorsement  with 
the  words,  "without  recourse,"  or  equivalent  words;  and 
upon  such  indorsement,  he  is  responsible  only  to  the  same  ex- 
tent as  in  the  case  of  a  transfer  without  indorsement. 

§  3119.  Except  as  otherwise  prescribed  by  the  last  section, 
an  indorsement,  without  recourse,  has  the  same  efiect  as  any 
other  indorsement. 

§  3120.  An  indorsee  of  a  negotiable  instrument  has  the 
lame  rights  against  every  prior  party  thereto  that  he  would 
have  had  if  the  contract  had  been  made  directly  between  them 
m  the  first  instance. 

§  3121  of  said  Code  isrepealed.    [In  effect  July  1, 1874.] 

§  3122.  The  want  ol  !ionsideration  for  the  undertaking 
Df  a  maker,  acceptor,  or  indorser,  of  a  negotiable  instrument 
iops  not  exonerate  him  from  liability  thereon  to  an  indorse* 
n  good  faith  for  a  consideration. 
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§  3123.  An  indorsee  in  due  conrse  is  one  who,  in  good 
faith,  in  the  ordinary  course  of  business,  and  for  value,  before 
its  apparent  maturitj  or  presumptive  dishonor,  and  withont 
knowledge  of  its  actual  dishonor,  acquires  a  negotiable  instru- 
ment duly  indorsed  to  him,  or  indorsed  generally,  or  payable 
to  the  bearr. 
54  Cal.  109 

§  3124.  An  indorsee  of  a  negotiable  instrument,  in  due 
sourse,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in 
his  hands,  notwithstanding  any  provision  of  law  making  ii 
generally  void  or  voidable,  and  notwithstanding  any  defect  iu 
the  title  of  the  person  from  whom  he  acquired  it. 
Code  Civ.  Proc.  §  368. 

§  3125.  One  who  makes  himself  a  party  to  an  instrument 
Intended  to  be  negotiable,  but  which  is  left  wholly  or  partly 
in  blank,  for  the  purpose  of  tilling  afterwards,  is  liable  upon 
the  instrument  to  an  indorsee  thereof  in  due  coui'se,  in  what- 
ever manner  and  at  whatever  time  it  may  be  filled,  so  long  as 
it  remains  negotiable  in  form. 


ARTICLE  IV. 

I'RKSENTMENT    FOR   PAYMENT. 

Section  3130.  Ktfect  of  want  of  demand  on  principal  debtor. 
8131.  I'rescutujfnt,  how  made. 

3132.  Apparent  maturity,  when. 

3133.  rru>:uniptivt>  dishonor  of  bill,  payable  after  sight. 

3134.  Apparent  umtunty  of  bill,  payable  at  sight. 
31.35.  Apparent  maturity  of  note. 

3136.  Same. 

8137.  Surrender  of  instrument,  when  a  condition  of  payment 

§  3130.  It  is  not  necessary  to  make  a  demand  of  naynient 
upon  the  principal  debtor  in  a  negotiable  instrument  m  order 
to  charge  him  ;  but  if  the  instrument  is  by  its  terms  payable 
at  a  specified  place,  and  he  is  able  and  willing  to  pay  it  there 
at  maturity,  such  ability  and  willingness  arc  equivalent  to  an 
oflfer  of  payment  upon  his  part. 

§  818 1.  Presentment  of  a  negotiable  instrument  for  pa^' 
Boent,  when  necessary,  must  be  made  as  follows,  as  nearly  m 
Vy  reasonable  diligence  it  is  practicable ; 

IftL  The  instrument  must  be  presented  by  the  holder ; 

27 
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2d.  The  instrument  must  be  presented  to  the  principal 
debtor,  if  he  can  be  found  at  the  place  where  presentment 
Bhould  be  made ;  and  if  not,  then  it  must  be  presented  to  some 
other  person  having  charge  thereof,  or  employed  therein,  il 
one  can  be  found  there ; 

3d.  An  instrument  which  specifies  a  place  for  its  payment 
must  be  presented  there ;  and  if  the  place  specified  includes 
more  than  one  house,  then  at  the  place  of  residence  or  businesi 
of  the  principal  debtor,  if  it  can  be  found  therein ; 

4th.  An  instrument  which  does  not  specify  a  place  for  its 
payment  must  be  presented  at  the  place  of  residence  or  busi- 
ness of  the  principal  debtor,  or  wherever  he  may  be  found,  at 
the  option  of  the  presentor ;  and, 

5th.  The  instrument  must  be  presented  upon  the  day  of  its 
maturity,  or,  if  it  be  payable  on  demand,  it  may  be  presented 
upon  any  day.  It  must  be  presented  within  reasonable  hours ; 
and,  if  it  be  payable  at  a  banking  house,  within  the  usual 
banking  hours  of  the  vicinity,  but,  by  the  consent  of  the  per- 
son to  whom  it  should  be  presented,  it  may  be  presented  at 
any  hour  of  the  day ; 

6th.  If  the  principal  debtor  have  no  place  of  business,  or  if 
his  place  of  business  or  residence  cannot,  with  reasonable  dili- 
gence, be  ascertained,  presentment  for  payment  is  excused. 
[In  effect  July  I,  1874.] 

§  3132.  The  apparent  maturity  of  a  negotiable  instm- 
mcnt,  payable  at  a  particular  time,  is  the  day  on  which,  by 
its  terms,  it  becomes  due,  or  when  that  is  a  holiday,  the  next 
business  day. 

§  3133.  A  bill  of  exchange,  payable  at  a  certain  time 
after  sight,  which  is  not  accepted  within  ten  days  after  itfl 
iate,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  is  presumed  to  have 
been  dishonored. 

§  3134.  The  apparent  maturity  of  a  bill  of  exchange 
payable  at  sight  or  on  demand,  is : 

1.  If  it  bears  interest,  one  year  after  its  date  ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  ad 
dition  to  the  time  which  would  suffice,  with  ordinary  diligence 
to  forward  it  for  acceptance. 


§  3136.  The  apparent  maturity  of  a  promisiOTy 
fcvabl^  at  sight  or  on  demand,  is : 


wM 
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1.  If  It  bears  interest,  one  jear  after  its  date ;  or, 

2.  If  it  does  not  bear  iiitereHt,  six  months  after  its  date. 

§  3136.  Where  a  promissory  note  is  payable  at  a  certain 
time  after  sight  or  demand,  such  time  is  to  be  added  to  the 
periods  mentioned  in  the  last  section. 

§  3137.  A  party  to  a  negotiable  instrument  may  require, 
as  a  condition  concurrent  to  its  payment  by  him : 

1 .  That  the  instrument  be  sniTendered  to  him,  unless  it  is 
lost  or  destroyed,  or  the  holder  has  other  claims  upon  it ;  or 

2.  If  tlie  holder  has  a  rli^ht  to  retain  the  instrument  and 
does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 
exoneration  of  the  party  paying,  be  written  thereon ;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the 
holder  give  to  him  a  bond,  executed  by  himsell  .uid  two  suffi- 
cient sureties,  to  indemnify  him  against  any  lawful  claim 
thereon. 

ARTICLE  V. 

DISHONOR  OF  NEGOTIABLE  INITBUMBirrft. 

SlOTiON  8141.  Dishonor,  what. 

3142.  Notice,  by  whom  given. 

8143.  Form  of  notice. 

8144.  Notice,  how  served. 

3146.  Notice,  how  served  after  indoner's  death. 

8146.  Notice  given  in  ignorance  of  death,  valid. 

8147.  Notice,  when  to  be  given. 

8148.  Notice  of  dishonor,  when  to  be  mailed. 

8149.  Notice,  how  given  bj  agent. 

8150.  Additional  time  for  notice  by  inioner. 

8151.  Effect  of  notice  of  dishonor. 

§  3141.  A  negotiable  instrument  is  dishonored,  when  it  Is 
either  not  paid,  or  not  accepted,  according  to  its  tenor,  on  pre* 
sentment  for  the  purpose,  or  without  presentment,  where  that 
ui  excused. 

§  3142.  Notice  of  the  dishonor  of  a  cegotiable  instrument 
may  be  given : 

1    By  a  holder  thereof ;  or 

2.  By  any  party  t/"  \he  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who  would,  upon  taking  it  up,  have 
R  riffht  to  reimbursement  from  the  party  to  whom  the  noticf 
%  f^yen. 

55Cal  407. 
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§  3148.  A  notice  of  dishonor  may  be  given  in  anj  form 
which  describes  the  instrument  with  reasonable  certainty,  and 
Babstantially  informs  the  party  receiving  it  that  the  instrnment 
has  been  {lishonored. 

57  Cal.  327. 

§  3144.  A  notice  of  dishonor  may  be  giren  : 

1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place ;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place 
of  residence  or  business  of  such  party,  apparently  acting  for 
him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  |X)st  office  motft  conveniently  accessible  from 
the  place  whei-e  the  presentment  was  made,  and  paying  the 
postage  thereon. 

57  Cul.  327. 

§  8146.  In  case  of  the  death  of  a  party  to  whom  notice  of 
dishonor  should  otherwise  be  given,  the  notice  must  be  given 
to  one  of  his  personal  representatives ;  or,  if  there  are  none, 
then  to  any  member  of  his  family  who  resided  with  him  at  his 
death ;  or,  if  there  is  none,  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  subdivision  3  of  the  last 
section. 

§  3146.  A  notice  of  dishonor  sent  to  a  party  after  his 
death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid. 

§  3147.  Notice  of  dishonor,  when  given  by  the  holder  of 
an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be 
given  on  the  day  of  dishonor,  or  on  the  next  business  day 
diereafter. 

§  3148.  When  notice  of  dishonor  is  given  by  mail,  it  must 
be  deposited  in  the  post  office  in  time  for  the  first  mail  which 
closes  after  noon  of  the  first  business  day  succeeding  the  dis- 
honor, and  which  leaves  the  place  where  the  instrument  was 
dishonored,  for  the  place  to  which  the  notice  should  be  sent. 

§  8149.  When  the  holder  of  a  negotiable  instrument,  a 
the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  ii 
mfficient  for  him  to  give  notice  to  his  principal  in  the  same 
VkAniicr  as  to  an  indorser,  and  his  principal  may  give  notioe  U 
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any  other  party  to  be  charged,  as  if  he  were  himself  an  in- 
dorser.  Aad  if  an  agent  of  the  owner  employs  a  sub-agent,  it 
is  Bufiicient  for  each  successiye  agent  or  sub-agent  to  give  no- 
tice in  like  manner  to  his  own  principal. 

§  8150.  Eyery  party  to  a  negotiable  instmment,  receiving 
notice  of  its  dishonor,  has  the  like  time  thereafter  to  give  sim- 
ilar notice  to  prior  parties  as  the  original  holder  had  after  its 
dishonor.  But  this  additional  time  is  available  on]y  to  the 
particular  party  entitled  thereto. 

§  3161.  A  notice  of  the  dishonor  of  a  negotiable  instm- 
i&ent,  if  valid  in  favor  of  the  party  giving  it,  enures  to  the  ben- 
efit of  all  other  parties  thereto  whose  right  to  give  the  like 
aotice  has  not  then  been  lost. 


ARTICLE  VI. 

EXCUSE   OF   PRESENTMENT   AND   NOTICE. 

SxonON  3165.  Notice  of  dishonor,  when  excused. 

3156.  Presentment  and  notice,  when  excused. 

3157.  8ame. 

8158.  Delay,  when  excused. 

3159.  Waiyer  of  presentment  and  notice. 

3160.  Waiver  of  protest. 

§  8165.  Notice  of  dishonor  is  excused : 

1.  When  the  party  by  whom  it  should  be  given  cannot, 
with  reasonable  diligence,  ascertain  either  the  place  of  resi- 
dence or  business  of  the  party  to  be  charged  ;  or, 

2.  When  there  is  no  po.st  office  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given  and 
the  town  in  which  the  place  of  residence  or  business  of  the 
party  to  be  charged  is  situated  ;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who 
dishonors  the  instrument ;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

§  3166.  Presentment  and  notice  are  excused  as  to  any 
|»arty  to  a  negotiable  instrument  who  informs  the  holder, 
irithin  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

^3167.  If,  before  or  after  the  maturity  of  an  instrument, 
«o  indorser  has  received  full  security  for  the  amount  thereof 
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or  the  maker  has  assigned  all  his  estate  to  him  as  sach  secui- 
toj,  presentment  and  notice  to  him  are  excused. 

§  3158.  Delay  in  presentment,  or  in  giving  notice  of  di»- 
aonor,  is  excused  wlien  caused  by  circamstances  which  tb« 
party  delayinjr  could  not  have  avoided  by  the  exercise  of  rea- 
son  able  care  and  diligence 

§  3159.  A  waiver  of  presentment  waives  notice  of  di» 
honor  also,  uidess  the  contrary  is  expressly  stipulated ;  but  a 
waiver  of  notice  doe«  not  waive  presentment. 

§  8160.  A  waiver  of  protest  on  any  negotiable  instrument 
cither  than  a  foreign  bill  of  exchange  waives  presentment  &*id 
notice. 

ARTICLE  VII. 

EXTINCTION   OF  NEGOTIABLE    INSTRUMENTS. 

Section  3164.  Obligation  of  party,  when  extinguished. 
8166.  ReTiYal  of  obligation.    (Repeal^.) 

§  8164.  The  obligation  of  a  party  to  a  negotiable  instm 
ment  is  extinguished : 

1.  In  like  manner  with  that  of  parties  to  contracts  in  gen 
eral;  or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  al 
or  aft^r  its  maturity,  in  good  faith  and  in  the  ordinary  coursf 
of  business,  to  any  person  having  actual  possession  thereof 
and  entitled  by  its  terms  to  payment. 

§  3165  of  said  Code  is  repealed.     [In  effect  July  1,  187-r.' 
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ARTICLE  I. 

VOBM  AND  IHTSBPBBTATION   OF  A  BILL. 

annoii  317L  Bill  of  exchange,  what. 
8172.  Drawee,  in  cnse  of  need. 
8178.  BUI  in  parts  of  a  set. 

8174.  When  must  be  in  a  set. 

8175.  Presentment,  &c.,  of  part  of  set. 

8176.  Bill,  where  payable. 

3177.  Rights  and  obligations  of  drawer. 

§  3171.  A  bill  of  exchango  is  an  instrument,  negotiahlt 
in  form,  by  which  one,  who  is  called  the  drawer,  requests  atf 
Dther^  called  the  drawee,  to  pay  a  npccitied  sum  of  money* 

§  3172.  A  bill  of  exchange  may  give  the  name  of  any 
person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of 
need. 

§  3173.  A  bill  of  exchange  may  be  drawn  in  any  number 
of  parts,  each  part  stating  the  existence  of  the  othera,  and  all 
forming  one  set. 

§  8174.  An  agreement  to  draw  a  bill  of  exchange  binds 
the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to 
the  agreement  desires  it. 

§  3176.  Presentment,  acceptance,  or  payment,  of  a  single 
part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 

§  3176.  A  bill  of  exchange  is  payable  : 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable ;  or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to 
irhich  it  is  addressed  ;  or, 

3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of 
residence  or  business  of  the  drawee,  or  wherever  he  may  be 
found. 

If  the  drawee  has  no  place  of  business,  or  if  his  place  of 
business  or  residence  [cannot]  witli  reasonable  diligence  bo 
ascertained,  presentment  for  payment  is  excused,  and  the  bill 
may  be  protested  for  non-payment.     [In  effect  July  1,  1874.] 

I  8177.  The  rights  and  obligations  of  the  drawer  of  a 
3ill  of  ezchjuge  are  the  snme  as  those  o'  the  first  indorser  ol 
ID7  other  negotiable  instrument. 
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ARTICLE  n. 

DATS  OF  OSACJS. 
Sbotion  8181   Days  of  grace. 
f  318  !•  Days  of  grace  are  not  allowed. 

ARTICLE  III. 

FBESENTMBNT    FOR    AOCEPTANCB. 

BionoH  8186.  When  a  bill  may  be  presented. 

8186.  Presentment,  how  made. 

8187.  RrcBontment  to  joint  drawees. 

8188.  When  presentment  to  be  made  to  drawee  in  case  of  i*eed. 

8189.  Presentment,  when  must  be  made. 

§  8186.  At  any  time  before  a  bill  of  exchange  is  payable 
the  holder  may  present  it  to  the  drawee  for  acceptance,  and  il 
acceptance  is  refused,  the  bill  is  di8honored. 

§8186.  Presentment  for  acceptance  must  be  made  in  the 
foilowing  manner,  as  nearly  as  by  reasonable  diligence  it  in 
practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

2.  It  must  be  presented  on  a  business  day,  and  within  rea- 
sonable hours ; 

3.  It  must  be  presented  to  die  drawee,  or,  if  he  be  absent 
from  his  place  of  residence  or  business,  to  some  person  haying; 
charge  thereof,  or  employed  therein  ;  and, 

4.  The  drawee,  on  such  presentment,  may  post[»one  his  ae 
ceptance  or  refusal  until  the  next  day.  If  the  drawee  have  no 
place  of  business,  or  if  liis  place  of  business  or  reLidence  can- 
not, with  reasonable  diligence,  be  ascertained,  presentment  fbr 
acceptance  is  excused,  and  the  bill  may  be  protested  for  noii< 
acceptance.     [In  effect  July  1,  1874.] 

§  8187.  Presentment  for  acceptance  to  one  of  seyenl 
joint  drawees,  and  refusal  by  him,  dispenses  with  pr^Mntment 
to  the  others. 

f  8188.  A  bill  of  exchange  which  specifies  %  i^rpyee  i* 
~~  of  need,  must  be  presented  to  hini  fbr  accepts ^v«  it  pAj 
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ment,  as  the  case  may  be,  before  it  can  be  treated  as  db 
honored. 

§  8189,  When  a  bill  of  exchange  is  payable  at  a  specified 
time  after  sight,  the  drawer  and  indorsers  are  exonerated  if 
it  is  not  presented  for  acceptance  within  ten  days  after  th« 
time  which  would  suffice^  with  ordinary  diligence,  to  forward 
It  for  acceptance,  unless  presentment  is  excused. 


ARTICLE  IV. 

ACCEPTANCB. 

BsonON  81d3   Acceptance,  how  made. 

8194   Holder  entitled  to  acceptance  on  face  of  bill. 
3195.  What  acceptnnce  Bufllcient  with  consent  of  holde 
8190.  Acceptance  by  separate  instrument. 

8197.  11x)mi8e  to  accept,  when  equivalent  to  acceptance. 

8198.  Cancellation  of  acceptance. 

8199.  What  is  admitted  by  acceptance. 

§  3193.  An  acceptance  of  a  bill  must  be  made  in  wriine 
by  the  drawee  or  by  an  acceptor  for  honor,  and  mny  be  made 
by  the  acceptor  writing  his  name  across  the  face  of  the  bill, 
with  or  witliout  other  words. 

§  8194.  IMie  holder  of  a  bill  of  exchange,  if  entitled  to  an 
acceptance  thereof,  may  treat  the  bill  as  dishonoied  if  the 
drawee  refuses  to  write  across  its  face  an  unqualified  accept- 
ance. 

§  3196.  The  holder  of  a  bill  of  exchange  may,  without 
prejudice  to  his  rights  against  prior  parties,  receive  and  treat 
B3  a  sufficient  acceptance  : 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or  upon 
a  •*ci)arate  paper ; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill 
payable  at  a  particular  place  withm  the  city  or  town  in  which, 
if  the  acceptance  was  u^uqualitied,  it  would  be  jjayable  ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holdei 
"^fter  presentment,  in  which  case  the  bill  is  payable  immedi- 
ately, without  regard  to  its  terms. 

f  8196.  The  acceptance  of  a  bill  of  exchange,  by  a  sep 
xnle  instrument,  binds  the  acceptor  to  one,  who,  upon  th« 
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faith  thereof,  has  the  bill  for  valae  or  other  good  oonsideim 
don. 

§  8197.  An  unconditional  promise,  in  writing,  to  accept  a 
bill  of  exchange,  is  a  safiQcient  acceptance  thereof,  in  fovor  of 
every  |)erson  who  upon  the  faith  thereof  has  taken  the  bill  for 
vahie  or  other  good  consideration. 

§  3198.  The  acceptor  of  a  bill  of  exchange  may  cance 
his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  ac- 
ceptor, transferred  his  title  to  another  person  who  has  givea 
value  for  it  upon  the  faith  of  such  acceptance. 

§  3199.  The  acceptance  of  a  bill  of  exchange  admits  tha 
signature  of  a  drawer,  but  does  not  admit  the  si^^nature  of  anj' 
indorse r  to  be  genuine.     [In  effect  July  1,  1874. J 


ARTICLE  V. 

ACCEPT ANCB   OR   PAYMENT   FOR  HONOR. 

Bmtion  3208.  When  bill  may  be  accepted  or  paid  for  honor. 

3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  fM 

honor. 
8206.  Acceptance  for  honor,  how  made. 
8206.  Uow  enforced. 
8207   Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

§  3203.  On  the  dishonor  of  a  bill  of  exchange  by  the 
drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  duly 
protested,  it  may  be  accepted  or  paid  by  any  person,  for  ttie 
lionor  of  any  party  thereto. 

§  3204.  The  holder  of  a  bill  of  exchange  is  not  bound 
to  allow  it  to  be  accepted  for  honor,  but  is  bound  to  accepi 
payment  for  honor. 

§  3206.  An  acceptor  or  payor  for  honor  must  write  a 
memorandum  upon  the  bill,  stating  therein  for  whose  honoi 
he  acce])ts  or  pays,  and  must  give  notice  to  such  parties,  with 
reasonable  diligence,  of  the  fact  of  such  acceptance  or  pay* 
uent.  Having  done  so,  be  is  entitled  to  reimbursement  noa 
inch  parties,  and  f  i*om  aJl  parties  prior  to  them. 
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§  3206.  A  bill  of  exchange  which  has  been  accepted  for 
honor  most  be  presented  at  its  maturity  to  the  drawee  for 
payment,  and  notice  of  its  dishonor  by  him  must  be  given  to 
the  acceptor  for  honor,  in  like  manner  as  to  an  indorser* 
after  which  the  acceptor  for  honor  must  pay  the  bill. 

§  8207.  The  acceptance  of  a  bill  of  exchange  for  honor 
does  not  excuse  the  holder  from  giving  notice  of  its  dishonor 
by  the  drawee. 

ARTICLE  VI. 

PBBSENTMENT   FOB  PAYMENT. 

SiCTiON  3211.  Presentment,  when  bill  not  accepted,  where  mado. 
8212.  Presentment  of  bill,  payable  at  particular  place. 
^13.  Effect  of  delay  in  presentment,  in  certain  cafei. 
3214.  Effect  in  other  cases. 

§  8211.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a 
particular  place,  and  is  not  accepted  on  presentment,  it  must 
be  presented  at  the  same  place  for  payment,  when  present* 
ment  for  payment  is  necessary. 

§  3212.  A  bill  of  exchange,  accepted  payable  at  a  partic- 
ular place,  must  be  presented  at  that  place  for  payment,  when 
presentment  for  payment  is  necessary,  and  need  not  be  pre- 
sented elsewhere. 

§  3213.  If  a  bill  of  exchange,  payable  at  sight  or  on  de- 
mand, without  interest,  is  not  duly  presented  for  payment 
within  ten  days  after  the  time  in  which  it  could,  with  reason- 
able diligence,  be  transmitted  to  the  proper  place  for  sucb 
presentment,  the  drawer  and  indorsers  are  exonerated,  unleM 
tach  presentment  is  excused. 

f  3214*  Mere  delay  in  presenting  a  bill  of  exchange  pay- 
able with  interest,  at  sight  or  on  demand,  does  not  exonerftt« 
wj  party  tnereto. 
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ARTICLE  Vn. 

BXOUSB  OF  rSBSENTMBNT  AND  NOTIOE. 

SiOHON  8218.  Presentment,  when  excnaed. 
3219.  Belay,  when  exooaed. 
8220.  Presentment  and  notice,  when  ezcuBed. 

§  3218.  The  presentment  of  a  bill  of  exchange  for  accept 
ance  Is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

§  3219.  Delay  in  the  presentment  of  a  bill  of  exchange 
for  acceptance  is  excused,  when  caused  by  circumstances  oyer 
which  the  holder  has  no  control. 

§  3220.  Presentment  of  a  bill  of  exchange  for  acceptance 
or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  the 
drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to 
pay  the  bill ;  or  if,  at  the  time  of  drawing,  he  had  no  reason 
to  believe  that  the  drawee  would  accept  or  pay  the  same. 


ARTICLE  Vm. 

FOBBIGN  BILLS. 

Sionoii8224.  Definitions. 

8225.  Protest  necessary.  ■ 

8226.  Protest,  by  whom  made. 

8227.  Protest,  how  made. 

8228.  Protest,  where  made. 

8229.  Protest,  when  to  be  made. 

8280.  Protest,  when  excused. 

8281.  Notice  of  protest,  how  giren. 

8282.  Waiyer  of  protest. 

8238.  Declaration  before  payment  for  honor. 
8281.  Damages  allowed  on  dishonor  of  foreign  Mil. 
8286.  Rate  of  damages. 

8286.  Interest  on  amount  of  protested  bill. 

8287.  Damages,  how  estimated. 

8288.  Same. 

§  3224.  An  inland  bill  of  exchange  is  one  drawn  and  pa; 
able  within  this  State.    All  others  are  foreign. 

§  3226.  Notice  of  the  dishonor  of  a  foreign  bill  of  ex 
-■thange  can  be  iriyen  only  by  notice  of  its  protest. 
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§  8226.  Protest  must  be  made  by  a  notarj^  public.  If  with 
reasonable  diligence  one  can  be  obtained;  and  if  not,  then 
by  any  reputable  person  in  the  presence  of  two  witnesses. 

§  8227.  Protest  must  be  made  by  an  instrument  in  writ- 
ing, giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that 
te  written  thereon,  or  annexing  the  original ;  stating  the  pre- 
wntment,  and  the  manner  in  which  it  was  made ;  the  presence 
jr  absence  of  the  drawee  or  acceptor,  as  the  cixse  may  be ;  the 
*efnsal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to 
^ve  a  binding  acceptance ;  and  in  case  of  refusal,  the  reason 
assigned,  if  any  ;  and,  finally,  protesting  against  all  the  partiei 
to  bi  charged. 

§  8228.  A  protest  for  non-acceptance  mn£it  be  made  in  the 
«ty  or  town  in  which  the  bill  is  presented  for  acceptance,  and 
ft  protest  for  non-payment  in  the  city  or  town  in  which  it  is 
resented  for  payment. 

§  8229.  A  protest  must  be  noted  on  the  day  of  present- 
nent,  or  on  the  next  business  day ;  but  it  may  be  written  out 
IS  any  time  thereafter. 

§  8280.  The  want  of  a  prptest  of  a  foreign  bill  of  ex- 
change, or  delay  in  making  the  same,  is  excused  in  like  cases 
irith  the  want  or  delay  of  presentment. 

§  8281.  Notice  of  protest  must  be  given  in  the  same  man 
ner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the 
dOta.Ty  who  makes  the  protest. 

§  8232.  If  a  foreign  bill  of  exchange  on  its  face  waives 
protest,  notice  of  dishonor  may  be  given  to  any  party  thereto, 
m  like  manner  as  of  an  inland  bill ;  except  that  if  any  in- 
liorser  of  such  a  bill  expressly  requires  protest  to  be  made,  by 
A  direction  written  on  the  bill  at  or  before  his  indorsement, 
protest  must  be  made,  and  notice  thereof  given  to  him  and  to 
all  subsequent  indorsers. 

§  8288.  One  who  pays  a  foreign  bill  of  exchange  for 
honor  must  declare,  before  payment,  in  the  presence  of  a  per- 
son anthorized  to  make  protest,  for  whose  honor  he  pays  the 
lame,  in  order  to  entitle  nim  to  reimbursement. 
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§  3234.  Damages  are  allowed  as  hereinafter  prescribed, 
as  a  full  compensation  for  interest  accrued  before  notice  of 
dishonor,  rc-cxchange,  expenses,  and  all  other  damages,  in  fii- 
?or  of  holders  for  value  only,  upon  bills  of  exchange  drawn  or 
oegotiated  within  this  State,  and  protested  for  non-acceptanoe 
or  non-payment. 

§  3235.  Damages  are  allowed  under  the  last  section  upon 
bills  drawn  upon  any  person  : 

1.  If  drawn  upon  any  person  in  this  State,  two  dollars  upon 
each  one  hundred  dollars  of  the  principal  sum  specified  in  the 
bill; 

2.  If  drawn  npon  any  person  out  of  this  State,  but  in  any 
of  the  other  states  west  of  the  Kocky  Mountains,  five  dollars 
upon  enob  hundred  dollars  of  the  principal  sum  specified  in 
the  bill ; 

3.  If  drawn  upon  any  person  in  any  of  the  United  States 
east  of  the  Rocky  Mountains,  ten  dollars  upon  each  hundred 
dollars  of  the  principal  sum  specified  in  the  bill ; 

4.  If  drawn  upon  any  person  in  any  place  in  a  foreign 
country,  fifteen  dollars  upon  each  hundred  dollars  of  the  prin- 
cipal sum  specified  in  the  bill. 

§  3236.  From  the  time  of  notice  of  dishonor  and  demand 
of  payment,  lawful  interest  must  be  allowed  npon  the  aggre- 
gate amount  of  the  principal  sum  specified  in  the  hill,  an.l  thi 
damages  mentioned  in  the  preceding  section. 

§  3237.  If  the  amount  of  a  protested  bill  of  exchange 
is  expressed  in  money  of  the  United  States,  damages  aie 
estimated  upon  such  amount  without  regard  to  the  rate  of 
exchange. 

§  3288.  If  the  amount  of  a  protested  bill  of  exchange  U 
expressed  in  foreign  money,  damages  are  estimated  npon  thf 
value  of  a  similar  bill  at  the  time  of  protest,  in  the  place  near 
Mt  to  the  place  where  the  bill  was  negotiated  and  where  socl 
WII0  are  currently  sold. 
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CHAPTER  III, 
PROMISSORY  NOTES. 

Smtion  3244.  IVomissory  note,  what. 

8245.  Certain  instruments  promiagory  notes. 

8246.  Bill  of  exchange,  when  conrerted  into  a  note. 

8247.  Certain  sections  applicable  to  notes. 

8248.  Effect  of  delay  in  presentment. 

f  8244.  A  promissorj  note  is  an  instrament,  negotiable 
hk  form,  wnereby  the  signer  promises  to  pay  a  specified  sam 
ef  money. 

§  3245.  An  instrument  in  the  form  of  a  bill  of  exchange, 
bnt  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  be 
deemed  a  promissory  note. 

§.  8246.  A  bill  of  exchange,  it  accepted,  with  the  consent 
of  the  owner,  by  a  person  other  than  the  drawee,  or  an  ac- 
ceptor for  honor,  becomes  in  eflfect  the  promissory  note  of 
Buch  person,  and  all  prior  parties  thereto  are  exonerates. 

§  3247.  Chapter  I.  of  this  title,  and  sections  3181  and 
3214  of  this  Code,  apply  to  promissory  notes. 
• 

§  3248.  If  a  promissory  note,  payable  on  demand,  or  at 
sight,  without  interest,  is  not  duly  presented  for  payment 
within  six  months  from  its  date,  the  indorsers  thereof  are 
ixoncrated,  unless  such  presentment  is  excused. 


CHAPTER  IV. 

CHECKS 

Smtion  3264.  Check,  what 

3266.  Rules  applicable  to  cheek*. 

§  8264«  A  check  is  a  bill  of  excharge  drawn  upon  a  baok 
n  banker,  or  a  person  described  as  such  upon  the  face  thereoil 
iod  payable  on  demand,  without  interest. 
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§  8256.  A  check  is  subject  to  all  the  provisioiiB  of  this 
Codo  concerning  bills  of  exchange,  except  that : 

1.  The  drawer  and  indorsers  are  exonerated  by  delay  in 
presentment,  only  to  the  extent  of  the  injury  which  they  suffer 
thereby ; 

2.  An  indorsee,  after  its  apparent  maturity,  but  without 
actual  notice  of  its  dishonor,  acquires  a  title  equal  to  that  of 
an  indorsee  before  such  period. 


CHAPTER   V. 

BONDS.   BANK    NOTES,  AND  CERTIFICATES   OF 

DEPOSIT. 

Skotxon  8261.  Bank  note  negotiable  after  payment. 

8202.  Title  acquired  by  iadoTsee.    (Bepealed.) 

§  8261.  A  bank  note  remains  negotiable,  oven  after  it  haa 
been  paid  by  the  maker. 

S  8262  of  said  Code  is  repealed.    [In  effect  July  1. 1i|74.'* 


TITLE  XVI. 

GENERAL  PROVISIONS. 
8icnoN  8268.- Parties  may  wiUye  proyialons  of  Oode. 

$  8268.  Except  where  it  is  otherwise  declared,  the  pro* 
visions  of  the  foregoing  fifteen  titles  of  this  part,  in  respect 
to  the  rights  and  obligations  of  parties  to  contracts,  are  sub- 
ordinate to  the  intention  of  the  parties,  when  ascertained  in 
Cbe  manner  prescribed  by  the  Chapter  on  the  Interpretatioii 
of  Contracts ;  and  the  benefit  thereof  may  be  waiyed  by  any 
party  entitled  thereto,  unless  such  waiy^r  would  be  against 
pubuc  poller 


DIVISION  FOURTH. 


PABT  I.   BELIEF,  §§  3274-3423. 

n.   SPECIAL  RELATIONS  OF  DEBTOR 

-AND  CREDITOR,  §§  3429-3473. 
UL   NUISANCE,  §§  3479-3503. 
IV.  MAXIMS  OF  JURISPRUDENCB,  M 
3509-3543. 


PART  !• 


RELIEF. 


riTi.x  1   Relief  in  General,  §§  3274-^275. 
II.  Compensatory  Relief,  §§3281-3360. 
in   Specific  and  Preyentive  Relief,  §§  3366~34SS 


TITLE  L 

RELIEF   IN   GENERAL. 

Sbotion8274.  Species  of  relief  . 

3276.  Belief  in  case  of  forfeiture. 

§  3274.  As  a  general  rule,  compensation  is  the  relief  or 
remedy  proYided  bj  the  law  of  this  State  for  the  Yiolation  oi 
private  rights,  and  the  means  of  securing  their  observance ; 
and  specific  and  preventive  relief  may  be  given  in  no  other 
cases  than  those  specified  in  this  part  of  the  Civil  Code. 

§  3  2  ""5.  Whenever,  by  the  terms  of  an  obligation,  a  partj 
thereto  in  cars  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeit- 
are,  by  reason  of  his  failure  to  comply  with  its  provisions,  he 
may  be  relieved  therefrom,  upon  making  full  compensation  to 
the  other  party,  except  in  case  of  a  grossly  negligent,  wilful, 
sr  fraudulent  breach  of  duty. 


TITLE  IL 

COMPENSATORY  RELIEF. 

CSbaftbb  I.  Damages  in  Gknkkal,  §§  3281-3294. 
IL  Measure  op  Damages,  §§  3300-3300. 
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CHAPTER  L 
.     DAMAGES  IN  GENBBAIi. 

AmtiOLS  I.  Obnkeal  Principlss,  §§  8281-8288. 
II.  INTE&EST  AS  Damigss,  §§8287-8290. 

III.   EXKMPLAKT   DaUAOSS,  §  S2M. 

ARTICLE  I. 

GENERAL  PRINCIPLES. 

iionoir  8281   Person  suffering  detriment  may  recoyer  damagva 

8282.  Detriment,  what. 

8283.  Injuries  resulting  or  probable  after  suit  brought 

§  3281.  Every  person  who  suffers  detriment  from  the  un* 
lawful  act  or  omission  of  another  may  recover  from  the  per* 
Bon  in  fault  a  compensation  therefor  in  money,  which  is  caUed 
damages. 

§  3282.  Detriment  is  a  loss  or  harm  suffered  in  person  oi 
property. 

§  3283.  Damages  may  be  awarded,  in  a  judicial  proceed* 
ing,  for  detriment  resulting  after  the  commencement  thereof 
or  certain  to  result  in  the  future. 

ARTICLE  n. 

INTEREST   AS   DAMAGES. 

BnznoN  8287  Person  entitled  to  recover  damages  may  reoov«r  tottrm 
thereon. 
8288   In  actions  other  than  oontraet. 

8289.  Limit  of  rate  by  contract. 

8290.  Acceptance  of  principal  waives  claim  to  interest. 

§  8287.  Every  person  who  is  entitled  to  recover  damages 
eertain,  or  capable  of  bein^  made  certain  by  calculation,  and 
the  right  to  recover  which  is  vested  in  him  upon  a  particular 
day,  is  entitled  also  to  recover  interest  thereon  from  that  day, 
•xcept  during  such  time  as  the  debtor  is  prevented  by  law,  oi 
oy  the  act  of  the  creditor,  from  payin-*  the  debt. 

67  Oal.  866. 
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§  8288.  In  an  action  for  the  breach  of  an  obligation  no. 
arising  from  contract,  and  in  every  case  of  oppression,  fraud, 
or  malice,  interest  may  be  given,  in  the  discretion  of  the  jury. 

§  8289.  Any  legal  rate  of  interest  stipulated  by  a  con 
tract  remains  chargeable  after  a  breach  thereof,  as  before,  un- 
til the  contract  is  superseded  by  a  verdict  or  other  new  obliga* 
tion. 

§  3290.  Accepting  payment  of  the  whole  principal,  u 
inch,  waives  all  claim  to  interest. 


ARTICLE  III. 

EXBMPLABT   DAMAGES. 

Sbotioh  8294.  Exemplary  daiiu^;e8,  in  what  casm  allowed. 

§  3294.  In  imy  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  where  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  way  of  punishing  the  defendant. 


CHAPTER  II. 

MEASURE  OF  DAMAGES. 

A«nOLi  1  Damavis  roB  Bkbach  or  Contract,  $§  8800-88]^. 

II  Damages  roB  Wbonos,  §§  333^-^840. 

III  PsNAL  Damages,  §§  8344-3348. 

IV  General  Provisions,  §§  8368-3800. 

ARTICLE  I. 

DAMAGES   FOR   BREACH   OF  CONTRACT. 

iBOTioff  8800.  Measure  of  damages  for  breach  of  contraet. 

8801.  Damages  mu((t  be  certain. 

8802.  BreaoH  of  contract  to  pay  liquidated  sum 
8808.  Dishonor  of  foreign  bills  of  exchange. 

8804.  D»trLiient  caused  by  broach  of  covenant  of  seuin,  A& 
what  is. 
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taOTiON  8906.  Detriment  oaused  hj  breach  of  eoTenaat  against  Ineam 
branoes,  is  what. 
8S06.  Breach  of  agreement  to  convey  real  property. 

8307.  Breach  of  agreement  to  buy  real  property. 

8308.  Breach  of  agreement  to  sell  personal  property  not  paid 

for. 

8809.  Breach  of  agreement  to  sell  personal  property  paid  for. 

8810.  Breach  of  agreement  to  pay  for  personal  property  sold. 

8811.  Breach  of  agreement  to  buy  personal  property. 

8812.  Breach  of  warranty  of  title  to  personal  property 
8818.  Breach  of  warranty  of  quality  of  personal  property. 

8814.  Breach  of  warranty  of  quality  for  special  purpose. 

8815.  Breach  of  carrier's  obligation  to  receire  goods,  &o. 
8316.  Breach  of  carrier's  obligation  to  deliyer. 

8817.  Carrier's  dehiy. 

8818.  Breach  of  warranty  of  authority. 
8319.  Breach  of  promise  of  marriage. 

§  3300.  For  the  breach  of  an  obligation  arising  from  oon- 
Iract,  the  measure  of  damages,  except  where  otherwise  ex- 
pressly provided  by  this  Code,  is  the  amount  which  wiU  com- 
pensate the  party  aggrieved  for  aU  the  detriment  proximately 
caused  thereby,  or  which  in  the  ordinary  course  of  thinsi 
would  be  likely  to  result  therefrom.    [In  effect  July  I,  1874.] 

§  3301.  No  damages  can  be  recovered  for  a  breach  of  con- 
tract which  are  not  clearly  ascertainable  in  both  their  nature 
and  origin. 

§  3302.  The  detriment  caused  by  the  breach  of  an  oblig» 
*ion  to  pay  money  only,  is  deemed  to  be  the  amount  due  by 
the  terms  of  the  obligation,  with  interest  thereon. 

§  3303.  For  the  dishonor  of  foreign  bills  of  exchange  the 
damages  are  prescribed  by  sections  3235,  3237,  and  3288. 

§  3304.  The  detriment  caused  by  the  breach  of  a  cove- 
nant of  "  seizin,"  of  "  right  to  convey,"  of  "  warranty,"  or  of 
"  quiet  enjoyment,"  in.  a  ^*rant  of  an  estate  in  real  property,  is 
deemed  to  be : 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  is  par- 
tial only,  such  proportion  of  the  price  as  the  value  of  the 
property  a:ffected  by  the  breach  bore  at  the  time  of  the  grant 
to  the  value  of  the  whole  property ; 

2.  Interest  thereon  for  the  time  during  which  the  granted 
lerived  no  benefit  from  the  property,  not  exceeding  fiv« 
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S.  Any  expenses  properly  incurred  by  the  covenantee  in  de- 
fending  his  possession. 

§  3305.  The  detriment  caosed  by  the  breach  of  a  covenant 
against  incambrances,  in  a  grant  of  an  estate  in  real  property, 
19  deemed  to  be  the  amount  which  has  been  actually  expended 
by  the  covenantee  in  extinguishing  either  the  principal  or  in- 
terest thereof,  not  exceeding  in  the  former  case  a  proportion 
of  the  price  paid  to  the  grantor  equivalent  to  the  relative  value 
at  the  time  of  the  grant  of  the  property  affected  by  the  breach, 
as  compared  with  the  whole,  or,  in  the  latter  case,  interest  on 
a  like  amount. 

§  3306.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  convey  an  estate  in  real  property  is  deemed  to  be  the 
price  paid,  and  the  expenses  properly  incurred  in  examining 
the  title  and  preparing  the  necessary  papers,  with  interest 
thereon  ;  but  adding  thereto,  in  case  of  bad  faith,  the  differ- 
ence between  the  price  agreed  to  be  paid  and  the  value  of  the 
estate  agreed  to  be  conveyed,  at  the  time  of  the  breach,  and 
the  expenses  properly  incurred  in  preparing  to  enter  upon  the 
land. 

56  Gal.  41. 

§  3307.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  in  real  property  is  deemed  to  be 
the  excess,  if  any,  of  the  amount  which  would  have  been  due 
to  the  seller,  under  the  contract,  over  the  value  of  the  prop- 
erty to  him. 

§  3308.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which  has 
not  been  fiilly  paid  in  advance,  is  deemed  to  be  the  excess, 
if  any,  of  the  value  of  the  property  to  the  buyer,  over  the 
amount  which  would  have  been  due  to  the  seller  under  the 
contract,  if  it  had  been  fulfilled. 

§  3309.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which 
laa  been  fully  paid  to  him  in  advance,  is  deemed  to  be  the 
■ame  as  in  case  of  wrongful  conversion. 

I  3310.  The  detriment  caused  by  the  breach  of  a  buyer'fl 
igreement  to  accept  and  pay  for  personal  property,  the  titls 
4»  '▼luch  is  vested  in  him,  is  deemed  to  be  the  contract  price 
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§  3311.  The  detriment  caused  by  the  breach  of  a  biiyer'ft 
agi-eement  to  accept  and  pa^  for  personal  property,  the  tiue  to 
which  is  not  Tested  in  him,  is  deemed  to  be  : 

1.  If  the  property  has  been  resold,  pursuant  to  section  3049, 
the  excess,  if  any,  of  the  amount  due  from  the  buyer,  under 
the  contract,  over  the  net  proceeds  of  the  resale ;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner  pre- 
scribed by  section  3049,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  value  to  the 
■eller,  togetlier  with  the  excess,  if  any,  of  the  expenses  prop- 
erly incurred  in  currying  the  property  to  market,  over  thos« 
which  would  have  been  incuiTcd  for  the  carriage  thereof,  if  the 
buyer  had  accepted  it. 

§  3312.  The  detriment  caused  by  the  breach  of  a  warranty 
of  the  title  of  personal  property  sold  is  deemed  U)  be  the  value 
thereof  to  the  buyer,  when  he  is  deprived  of  its  possession, 
together  with  any  costs  which  lie  has  become  liable  to  pay  in 
an  action  brouj^ht  for  the  property  by  the  true  owner. 

§  3313.  The  detriment  caused  by  the  breach  of  a  war- 
ranty of  the  quality  of  pei'sonal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have 
had  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time. 

§  3314.  The  detriment  caused  by  the  breach  of  a  warranty 
of  the  fitness  of  an  article  of  personal  property  for  a  particu- 
lar purpose  is  deemed  to  be  that  which  is  defined  by  the  last 
section,  together  with  a  fair  compensation  for  the  loss  incarre<) 
by  an  effort  in  good  faith  to  use  it  for  such  purpose. 

§  3315.  The  detriment  caused  by  the  breach  of  a  carrier's 
obligation  to  accept  freight,  messages,  or  passengers  is  deemed 
to  be  the  difference  between  the  amount  which  he  had  a  rigac 
to  charge  for  the  carriage  and  the  amount  which  it  would  be 
necessary  to  pay  for  the  same  service  when  it  ought  to  be  per- 
formed. 

§  3316.  The  detriment  caused  by  the  oreach  of  a  carrier's 
obligation  to  deliver  freight,  where  he  has  not  converted  it  to 
Ais  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and 
on  the  day  at  which  it  should  have  been  delivered,  deducting 
the  freightage  to  which  he  would  have  been  entitled  if  he  had 
completed  the  deliverv. 


197  OOXPSHSATORT  KBLIBV.     §§  8317-8334 


§  8817.  The  detriment  caused  by  a  carrier's  delaj  in  tha 
deUverj  of  freight  is  deemed  to  be  the  depreciation  in  the  in 
fcrinsic  value  of  the  freight  during  the  delay,  and  also  the  de- 
preciation, if  anj,  in  the  market  value  thereof,  otherwise  than 
oy  reason  of  a  depreciation  in  its  intrinsic  value,  at  the  plac9 
where  it  ought  to  have  been  delivered,  and  between  the  day  at 
which  it  ought  to  have  been  delivered  and  the  day  of  its  act- 
ual delivery. 

§  38 IS.  The  detriment  caused  by  the  breach  of  a  war* 
ranty  of  an  agent's  authority  is  deemed  to  be  the  amount 
which  could  have  been  recovered  and  collected  irom  his  priA> 
cipal  if  the  warranty  had  been  complied  with,  and  the  reason- 
able expenses  of  legal  proceedings  taken,  in  good  faith,  to  en- 
force the  act  of  the  agent  against  his  principal. 

§  8819.  The  damages  for  the  breach  of  a  promise  of  mar* 
ti&ge  rest  in  the  sound  discretion  of  the  jury. 

ARTICLE  II. 

DAMAOBS  FOB  WB0N08. 

Smtiom  8338.  Breach  of  obligation  other  than  eontnet. 

8884.  Wrongful  occupation  of  real  property 

8885.  Wilful  holding  over. 

8886.  Conversion  of  personal  property. 

8887.  Same. 

8888.  Damages  of  lienor. 

8889.  Seduction. 

8840.  Injuries  to  animals 

§  3383.  For  the  breach  of  an  obligation  not  arising  from 
contract,  the  measure  of  (lHma»:cs,  except  where  otherwise  ex- 
pressly provided  by  tliis  Code,  is  the  nmount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or  not. 

53  Cal.  68  ;  56  Cal.  132,  218  ;  58  Cal.  242,  357. 

'  §  3834.  The  detriment  caused  by  the  wrongful  occupation 
of  real  property,  in  cases  not  embraced  in  sections  3335,  3344, 
and  3346  of  this  Code,  or  section  1174  of  the  Code  of  Civil 
Procedure,  is  deemed  to  be  the  value  of  the  use  of  the  propertji 
for  the  time  of  such  occupation,  not  exceeding  five  years  next 
3receding  the  commencement  of  the  action  or  proceeding  U 
»aforce  the  right  to  damages,  and  the  costs,  if  any,  of  recover 
Vug  the  possession. 
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§  3386.  For  wilfully  holding  over  real  property,  by  a  per 
ion  who  entered  upon  the  same,  as  guardian  or  trustee  for 
an  infant,  or  by  right  of  an  estate  terminable  with  any  life  oi 
lives,  after  the  termination  of  the  trust  or  particular  estate, 
without  the  consent  of  the  party  immediately  entitled  after 
such  termination,  the  measure  of  damages  is  the  value  of  the 
profits  received  during  such  holding  over. 

§  8336.  The  detriment  caused  by  the  wrongful  conversion 
&f  personal  property  is  presumed  to  be  : 

1.  The  value  of  the  property  at  the  time  of  the  conversion, 
with  the  interest  from  that  time ;  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party ; 
and, 

2.  A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property.  [In  effect  January  22, 
1878.] 

60  Cal.  115  ;  53  Oal.  278;  54  Cal.  194 ;  57  Oal.  826 ;  58  CaL  242. 

§  3337.  The  presumption  declared  by  the  last  section  can 
not  be  repelled,  in  favor  of  one  whose  possession  was  wrongful 
from  the  beginning,  by  his  subsequent  application  of  the  prop* 
ert7  to  the  bdnefit  of  the  owner,  without  his  consent. 

§  8338.  One  having  a  mere  lien  on  personal  property 
cannot  recover  greater  damages  for  its  conversion,  from  one 
having  a  right  thereto  superior  to  his,  after  his  lien  is  diii- 
charged,  than  the  amount  secured  by  the  lien,  nnd  the  com- 
pensation allowed  by  section  3336  tor  loss  of  time  and  ex- 
penses 

§  3339.  The  damages  for  seduction  rest  in  the  sound  dui- 
eretion  of  the  jury. 

§  8840.  For  wrongful  injuries  to  animals  being  subjects 
of  property,  committed  wilfully  or  by  gross  negligen<*e,  in 
disregard  of  humanity,  exemplary  damages  may  be  given. 

I>oiB  an  Floperty,  Penal  Code,  §  491 }  Injury  to,  Venal  Code,  §  597. 

§  3341.  The  owner,  possessor,  or  harhorer  of  any  dog  or 
other  animal  that  shall  kill,  worry,  or  wouiui  any  sheep.  An- 
gora or  Cashmtie  goats,  shall  bo  liable  to  the  owner  of  the 
same  for  the  damages  and  costs  of  suit,  to  be  recovered  befora 
any  conrt  of  eonipeteut  jurisdiction. 
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1.  lu  the  prosecution  of  actions  under  the  provisions  of 
this  chapter,  it  shall  not  be  necessary  for  the  plaintiff  to  show 
that  the  owner,  possessor,  or  harborer  of  such  dog  or  other 
animal  had  knowledge  of  the  fact  that  such  dog  or  other  ani- 
mal would  kill  or  wound  such  sheep  or  goats. 

2.  Any  person  on  finding  any  dog  or  dogs  not  on  the  prem- 
ises of  its  owner  or  possessor  worrying,  wounding,  or  killing 
any  sheep,  Angora  or  Cashmere  goats,  may,  at  the  time  of  so 
finding  said  dog  or  dogs,  kill  the  same,  and  the  owner  or  own- 
ers thereof  shall  sustain  no  action  for  djuuages  against  any  per- 
son so  killing  such  dog  or  dogs.     [Approved  March  13, 1883.] 

ARTICLE  III. 

PENAL   DAMAGES. 

SsonoN  3S14.  Failure  to  quit,  after  notice. 

8845.  Tenant  wilfully  holding  over. 

8846.  Injuries  to  trees,  <&c. 
8347.  Injuries  inflicted  in  a  duel. 
8848.  Same. 

§  3344.  If  any  tenant  give  notice  of  his  intention  to  quit 
the  premises,  and  does  not  deliver  up  the  possession  at  the 
time  specified  in  the  notice,  he  must  pay  to  the  landlord  treble 
rent  during  the  time  he  continues  in  possession  after  such  no- 
tice. 

Code  CiT.  Proc.  §  1162. 

§  3345.  If  any  tenant,  or  any  person  in  collusion  with  the 
tenant,  holds  over  any  lands  or  tenements  after  demand  made 
and  one  month's  notice,  in  writing  given,  requii  ing  the  pos- 
session thereof,  such  person  holiUng  over  must  pay  to  the 
landlord  treble  rent  during  the  time  he  continues  in  possession 
after  such  notice. 

Code  CiT.  Proc.  §§  1162, 1174. 

§  3346.  For  wrongful  injuries  to  timber,  trees,  or  under- 
wood upon  the  land  of  another,  or  removal  thereof,  the  meas- 
ure of  damages  is  three  times  such  a  sum  as  would  compensate 
for  the  actual  detriment,  except  where  the  trespass  was  casual 
and  involuntary,  or  committed  under  the  belief  that  the  land 
belonged  to  the  trespasser,  or  where  the  wood  was  taken  by 
the  authoritv  of  highway  officers  for  the  purposes  of  a  high* 
iray ;  in  which  cases  the  damages  are  a  sum  equal  to  the  act 
ual  detriment. 

§  8347.  Tf  any  person  slays  or  permanently  disables  an 
»ther  perron  in  a  duel  in  this  State,  the  slayer  must  provide 
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'or  the  maintenance  of  the  widow  or  wife  of  the  person  slain 
or  permanently  disabled,  and  for  the  minor  children,  in   such 
manner  and  at  such  cost,  either  by  aggregate  compensation  is 
dajdages  to  each,  or  by  a  monthly,  quarterly,  or  annual  allow 
ance,  to  be  determined  by  the  court. 
Duels  and  Challenges.    See  Penal  Code,  §§  225-232. 

§  3348.  If  any  person  slays  or  permanently  disables  an 
other  person  in  a  duel  in  this  State,  the  slayer  is  liable  for  and 
must  pay  all  debts  of  the  person  slain  or  permanently  disabled 

ARTICLE  IV. 

GENERAL  PEOVI8IONS. 

Imtion  S368.  Value,  how  estimated  in  fayor  of  seller. 

8364.  Value,  how  estimated  in  fayor  of  buyer.  i 

88&5.  Property  of  peculiar  yalue.  ' 

8366.  Value  of  thing  in  action. 

8867.  Damages  allowed  in  this  chapter,  •xclnBiTe  of  othms. 

8868.  Limitation  of  damages. 

8869.  Damages  to  be  reasonable. 
8360.  Nominal  damages. 

§  3363.  In  estimating  damages,  the  value  of  property  to 
ft  seller  thereof  is  deemed  to  be  the  price  which  he  coold  have 
obtained  therefor  in  the  market  nearest  to  the  place  at  which 
it  should  have  been  accepted  by  the  buyer,  and  at  such  time 
after  the  breach  of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale. 

§  3354.  In  estimating  damages,  except  as  provided  by 
sections  3355  and  3356,  the  value  of  property,  to  a  buyer  or 
owner  thereof,  deprived  of  its  possession,  is  deemed  to  be  the 
price  at  which  he  might  have  bought  an  equivalent  thing  In 
the  market  nearest  to  the  place  where  the  property  ought  to  ; 

have  been  put  into  his  possession,  and  at  such  time  after  the 
breach  of  duty  upon  which  his  ri^ht  to  damages  is  founded  as 
would  suffice,  with  reasonable  diligence,  for  lum  to  make  such 
a  purchase. 

§  3365.  Where  certain  propcity  has  a  peculiar  value  to  a 
person  recovering  damages  for  deprivation  thereof,  or  injury 
thereto,  that  may  be  deemed  to  be  its  value  against  one  who 
had  notice  thereof  before  incurring  a  liability  to  damages  in 
respect  thereof,  or  against  a  wilful  wrongdoer. 

§  3356.  For  the  purpose  of  estimating  damages,  the  value 
»f  an  instrument  in  writmg  is  presumed  to  be  equal  to  that 
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of  the  property  to  which  it  entitles  its  owner.     [In  eflfect  July 
1,  1874.] 

§  3367.  The  damages  prescribed  by  this  chapter  are  ex 
elusive  of  exemplary  damages  and  interest,  except  where 
those  are  expressly  mentioned. 

f  S868.  Notwithstanding  the  proTisionfl  of  this  chapter, 
no  person  can  recover  a  greater  amount  in  damages  for  the 
breach  of  an  obligation  than  he  could  have  gained  by  the  fhU 
performance  thereof  on  both  sides,  except  in  the  cases  speci- 
fied in  the  articles  on  Exemplary  Damages  and  Penal  Dam- 
ages, and  in  sections  3319,  3239,  and  3340. 

§  3369.  Damages  must,  in  all  cases,  be  reasonable,  and 
where  an  obligation  of  any  kind  appears  to  create  a  right  to 
unconscionable  and  grossly  oppressive  damages,  contrary  to 
substantial  justice,  no  more  than  reasonable  images  can  be 
recovered. 

§  3860.  When  a  breach  of  duty  has  caused  no  apprecia* 
ble  detriment  to  the  party  affected,  he  may  yet  recover  nominal 
damages. 
67  Cal.  137. 


TITLE   m. 

SPECIFIC  AND  PREVENTIVE   RELIEF. 

Chapter  I.  General  Principles,  §§  3366-3369. 
II.  Spboipic  Rbliep,  §§  3375-3414. 
IIL  PRBVEirriyB  Bkuef,  §§  3430-3433. 


CHAPTER   L 

QENEBAIi  PRINCIPLES. 

SicriON  8366.  Specific  relief,  &c.,  when  allowed. 
83G7.  Specific  relief,  liow  given. 
33tj8.  l4«ventive  relief,  how  given. 
3S69.  Not  to  enforce  penalty,  &c. 


§  3866.  Specific  or  preventive  relief  may  be  given  in  tbf 
fitmm  specified  in  this  title  and  in  no  others. 
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§  3367.  Specific  relief  is  given  : 

1.  By  taking  possession  of  a  thing,  and  delivering  it  to  a 
claimant ; 

2.  By  compelling  a  party  himself  to  do  that  which  ought 
to  be  done ;  or, 

3.  By  declaring  and  determining  the  rights  of  parties,  oth 
srwise  than  by  an  award  of  damages. 

Code  Civ.  Proc.  §§  726-827, 1067-1110,  667. 

§  3368.  Preventive  relief  is  given  by  prohibiting  a  partjr 
from  doing  that  which  ought  not  to  be  done. 
Jode  OiT.  Proc.  §§  62&-^33, 1072, 1102-1105, 1209-1122. 

§  8869.  Neither  specific  nor  preventive  relief  can  be 
granted  to  enforce  a  penal  law,  except  in  a  case  of  noisanee, 
nor  to  enforce  a  penalty  or  forfeiture  in  any  case. 


CHAPTER  II. 

SPBOIFIO  RELIEF. 

I.  Possession  or  Real  Property ,  §  3376. 
II.  Possession  op  Personal  Property,  §§  3379-3380. 

III.  Speoifio  Performance  of  Obligations,  §§  3384-3396. 

IV.  Revision  op  Contracts,  §§  3399-3402. 
V.  Rescission  op  Contracts,  §§  3406-3408. 

TI.  Cancellation  of  Instrumknts,  §§  3412-3414. 


ARTICLE  I. 

POSSESSION  OP  REAL   PROPBRTT. 
Section  3375.  Judgment  for  possession  or  title. 

§  3376.  A  person  entitled  to  specific  real  property,  by 
reason  either  of  a  perfected  title  or  of  a  claim  to  title  which 
ought  to  be  perfected,  may  recover  the  same  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure,  either  by  a  judg- 
ment f  jr  its  possession,  to  be  executed  by  the  sherin,  or  by  a 
Vid|:?merLt  requiring  the  other  party  to  perfect  the  title  and  t« 
ieliver  possession  of  the  property  * 

Code  OiT.  Proo.  $$  788-748. 
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ARTICLE  n. 

FOS8B8810N   OF   PBB80NAL  PBOPBBTT. 

SiOTlON  3379.  Judgment  for  dellrery 

8380.  When  holder  may  be  compelled  to  deliyer. 

§  3379.  A  person  entitled  to  the  immediate  possesikBi 
of  specific  personal  property  may  recover  the  same  in  the 
mamier  provided  by  the  Code  of  Civil  Proccdare. 

Claim  and  Delivery     Code  Oiv  Pioe.  §§  609-620. 

§  3380.  Any  person  having  the  possession  or  control  of  a 
particular  article  of  personal  property,  of  which  he  is  not  the 
owner,  may  be  compelled  specifically  to  deliver  it  to  the  per- 
son entitled  to  its  immediate  possession.  [In  effect  July  t, 
1874.] 

ARTICLE  III. 

8PBCIFIG   PEBFOBHANCE   OF  OBLIOATIONS. 

8MTI0H  8384.  In  what  cases  compelled. 

3386.  Remedy  mutual.    (Repealed.) 

3386.  No  remedy  unless  mutual. 

8387.  Distinction  between  real  and  personal  property. 

8888.  Contract  signed  by  one  party  only  may   be  enforced  Vr 

other, 
3389.  Liiiuidatiou  of  damages  not  a  bar  to  specific  pcrfomuuMM. 
3890.  What  cannot  be  specifically  enforced. 

8391.  What  parties  c>anuot  be  compelled  to  perform. 

8392.  What  parties  cannot  have  specific  performance  in  tbali 

favor 

8393.  Specific  performance  not  required  when  oppressive.    (Re- 

pealed.) 

8394.  Agreement  to  sell  property  by  one  who  has  no  title. 

8395.  Relief  ag<iin:it  parties  claiming  under  person  bound  to  per- 

form. 

§  3384.  Excci)t  as  otherwise  provided  in  this  article,  th« 
•peci fie  performance  of  an  obligation  may  be  compelled.  [In 
effect  Jnly  1,1874.] 

66  Cal.  689. 

§  3886  of  said  Code  is  repealed,     fin  effect  Jaly  1,  1874.j 

§  8886.  Neither  party  to  an  obligation  :an  be  compelled 
ipecifically  to  perform  it,  unless  the  other  party  thereto  hat 
•wrfoTmed,  or  is  compellable  specifically  to  perform,  everj' 
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thing  to  which  the  former  is  entitled  under  the  same  obliga 
tion,  either  completely  or  nearly  so,  together  with  full  com- 
pensation for  any  want  of  entire  performance. 

§  3387.  It  is  to  be  presumed  that  the  breach  of  an  agree- 
ment to  transfer  real  property  cannot  be  adequately  relieved 
by  pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 

§  3388.  A  party  who  has  signed  a  written  contract  may 
oe  compelled  specifically  to  perform  it,  though  the  other  party 
has  not  signed  it,  if  the  latter  has  peiiormed,  or  offers  to  per- 
form it  on  his  part,  and  the  case  is  otherwise  proper  for  en- 
forcing specific  performance. 

§  3389.  A  contract  otherwise  proper  to  be  sf^ecifically  en 
forced  may  be  thus  enforced,  though  a  penalty  is  imposed,  of 
the  damages  are  liquidated  for  its  breach,  and  the  party  id 
default  is  willing  to  pay  the  same. 

§  3390.  The  following  obligations  cannot  be  specifically 
enforced  : 

1.  An  obligation  to  render  personal  service ; 

2.  An  obligation  to  employ  another  in  personal  service ; 

3.  An  agreement  to  submit  a  controverey  to  arbitration ; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not 
power  lawfully  to  perform  when  required  to  do  so ; 

5.  An  agreement  to  procure  the  act  or  consent  of  the  wife 
of  the  contracting  party,  or  of  any  other  third  person  ;  or, 

6.  An  agreement,  the  terms  of  which  arc  not  sufficiently  cer- 
tain to  make  the  precise  act  which  is  to  be  done  clearly  ascer- 
tainable. 

66  Oal.  312, 539. 

§  8391.  Specific  performance  cannot  l)e  enforced  against 
■  party  to  a  contract  m  any  of  the  following  cases : 

1.  If  he  has  not  received  an  adequate  consideration  for  the 
contract ; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable ; 

3.  If  his  assent  was  obtained  by  the  misrepresentation,  con- 
cealment, circumvention,  or  unfair  practices  of  any  party  to 
whom  performance  would  become  due  under  the  contract,  oi 
oy  any  promise  of  such  party  which  has  not  been  substantially 
hilfilled ;  or ; 

4.  If  his  assent  was  given  under  the  influence  of  mistake 
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misapprehension^  or  surprise,  except  that  where  the  contract 
proYiaes  for  compensation  in  case  of  mistake,  a  mistake  within 
the  scope  of  such  provision  may  b^  compensated  for,  and  the 
contract  specifically  enforced  in  other  respects,  if  proper  to  be 
so  enforced. 

§  3392.  Specific  performance  cannot  be  enforced  in  favor 
of  a  party  who  has  not  fully  and  fairly  performed  all  the  con- 
ditions precedent  on  his  part  to  the  obligation  of  the  other 
party,  except  where  his  failure  to  perform  is  only  partial,  and 
ei;her  entirely  immaterial  or  capable  of  being  lully  compen* 
sated,  in  which  case  specific  performance  may  be  compelled, 
upon  full  compensation  being  made  for  the  dej&nlt. 

68  Cal.  364,  442. 

§  3393  of  said  Code  is  repealed.     [In  effect  July  1,  1874.1 

§  3394.  An  agreement  for  the  sale  of  property  cannot  be 
specifically  enforced  in  favor  of  a  seller  who  cannot  give  to 
the  buyer  a  title  free  from  reasonable  doubt. 

§  3396.  Whenever  an  obligation  in  respect  to  real  prop- 
erty would  be  specifically  enforced  against  a  particular  person, 
it  may  be  in  like  miiniier  enforced  against  any  other  person 
claiming  under  him  bv  a  title  created  subsequently  to  the  obli- 
gation, except  a  parchnser  or  incumbrancer  in  good  faith  and 
for  value,  and  except,  also,  that  any  such  person  may  exoner- 
ate himself  by  conveying  all  his  estate  to  the  person  entitled 
to  enforce  the  obligation. 

ARTICLE  IV. 

REVISION    OF   CONTRACTS. 

Section  8899.  ^Vhen  contract  may  be  revised. 

8400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

8402.  Enforcement  of  revised  contract. 

§  3399.  When,  through  fraud  or  a  mutual  mistake  of  the 
parties,  or  a  mistake  of  one  party,  which  the  other  at  the  time 
Knew  or  suspected,  a  written  contract  does  not  truly  express 
khe  intention  of  the  parties,  it  may  be  revised  on  the  applica- 
tion of  a  party  aggrieved,  so  as  to  express  that  intention,  ao 
far  as  it  can  be  done  without  prejudice  to  rights  acquired  bf 
%hird  persons,  in  good  faith  and  for  value. 

67  Cal.  899;  68  Cal.  8. 
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§  3400.  For  the  purpose  of  revising  a  contract,  it  must 
be  presumed  that  all  the  parties  thereto  intended  to  make  an 
equitable  and  conscientious  agreement. 

§  3401.  In  revising  a  written  instrument,  the  court  may 
inquire  what  the  instrument  was  intended  to  mean,  and  what 
were  intended  to  be  its  legal  consequences,  and  is  not  confined 
to  the  inquiry  what  the  language  of  the  instrument  was  in- 
tended to  be. 

§  3402.  A  contract  may  be  first  revised  and  then  specif- 
ically enforced. 

ARTICLE  V. 

BES€ISSION   OF  CONTRACTS. 

BwmoN  8406.  When  rescission  may  be  adjudged 
8407.  Rescission  for  mistake. 
8406.  Court  may  require  party  rescinding  to  do  equity. 

§  3406.  The  rescission  of  a  written  contract  may  be  ad- 
Judged,  on  the  application  of  a  party  aggrieved : 

1.  In  any  of  the  cases  mentioned  m  section  1689  ;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  apparent 
upon  its  face,  and  the  parties  were  not  equally  in  fault ;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  permit- 
ting it  to  stand. 

§  3407.  Rescission  cannot  be  adjudged  for  mere  mistake, 
unless  the  party  against  whom  it  is  adjudged  can  be  restored 
to  substantially  the  same  position  as  if  the  contract  had  not 
been  made. 

§  3408.  On  adjudging  the  rescission  of  a  contract,  the 
court  may  require  the  party  to  whom  such  relief  is  granted  ta 
make  any  compensation  to  the  other  which  justice  may  r» 
lutre. 

ARTICLE  VI. 

CANCELLATION   OF    INSTBUMBNTS. 

■■OTION  8412   When  cancellation  may  be  ordered 
3418.  Instrument  obviously  void. 
8414.  Cancellation  in  part. 
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§  8412.  A  written  instrament,  in  respect  to  which  there 
Is  a  reasonable  apprehension  that  if  left  outstanding  it  may 
eanse  serions  injury  to  a  person  against  whom  it  is  void  oi 
voidable,  may,  upon  his  application,  be  so  adjudged,  and  or 
dered  to  be  delivered  up  or  cancelled. 

§  8418.  An  instroment,  the  invalidity  of  which  is  appar- 
ent upon  its  face,  or  upon  the  face  of  another  instrument  which 
b  necessary  to  the  use  of  the  former  in  evidence,  is  not  to  be' 
deemed  capable  of  causing  injury,  within  the  provisions  of  the 
last  section. 

§  8414.  Where  an  instrument  is  evidence  of  diiferent 
rights  or  obligations,  it  may  be  cancelled  in  part,  and  allowwi 
to  stand  for  tne  residue. 


CHAPTER  IIL 
PREVENTIVE  RELIEF. 

SicmON  8420.  PreyentiTe  relief,  how  granted. 
8421.  ProTlsional  injunctioiu. 
8^^.  Injunction,  when  allowed. 
8428.  Injunction,  when  not  allowed. 

§  8420.  Preventive  relief  is  granted  by  injunction,  pro- 
visional or  final. 

§  8421.  Provisional  injunctions  are  regulated  by  the  Code 
of  Civil  Procedure.     [§§  525-533.] 

§  8422.  Except  where  otherwise  provided  bv  this  title,  a 
final  injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favor  of  the  applicant  : 

1.  Where  pecuniary  compensation  would  not  afibrd  ade- 
|aate  relief ; 

2.  Where  it  would  be  extremely  difficult  to  ascertain  the 
unonnt  of  compensation  which  would  afford  adequate  re- 

8.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity 
il  judicial  proceedings ;  or, 
4.  Where  the  obligation  arises  from  a  trust. 
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§  8423.  An  injunction  cannot  be  granted : 

1.  To  stay  a  jadicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded,  un- 
less such  restraint  is  necessary  to  prevent  a  multiplicity  ol 
fuch  proceedings ; 

2.  To  stay  proceedings  in  a  court  of  the  United  States ; 

3.  To  stay  proceedings  in  another  State  upon  a  judgment 
of  a  court  of  mat  State ; 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers 
of  the  law,  for  the  public  benefit ; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced ; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
Awful  manner,  by  the  person  in  possession ; 

7.  To  prevent  a  legiuative  act  by  a  municipal  corporation. 
[Inefiect  July  1,1874.] 


PART  11. 


SPECIAL  RELATIONS  OF  DEBTOR  AND 

CREDITOR. 

TiTUB  I.  General  Principlbs,  §§  3429-3433. 

IL   Fraudulent    Instruments    and    Tranbfrri^ 
§§  3439-^442. 
HL  Abbionments  for  the  Benefit  of  Crbditori^ 
3449-3473. 


TITLE  L 

GENERAL  PRINCIPLES. 

SwmON  8429.  Who  is  a  debtor. 
8480.  Who  is  a  creditor. 
8481   Contracts  of  debtor  are  yalid. 
8432.  Payments  in  preference. 
3433.  Relative  rights  of  different  creditors. 

§  3429*  A  DEBTOR,  within  the  meaning  of  this  title,  is  one 
who,  hy  reason  of  an  existing  obligation,  is  or  may  become 
liable  to  pay  money  to  another,  whether  snch  liability  is  cer- 
tain or  contingent. 

§  8430.  A  creditor,  within  the  meaning  of  this  title,  is 
one  in  whose  favor  an  obligation  exists,  by  reason  of  which  he 
Ib,  or  may  become,  entitled  to  the  payment  of  money. 

§  3431.  In  the  absence  of  frand,  every  contract  of  a  debtof 
to  yalid  against  all  his  creditors,  existing  or  subsequent,  wh« 
have  not  acquired  a  lien  on  the  property  affected  by  such  coo 
¥act 
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§  8432.  A  debtor  may  pay  one  creditor  in  preference  to 
ftnother,  or  ma^  give  to  one  creditor  security  for  the  payment 
of  his  demand  m  preference  to  another. 

§  3433.  Where  a  creditor  is  entitled  to  resort  to  each  of 
several  funds  for  the  satisfaction  of  his  claim,  and  another 
person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort 
to  some,  but  not  all  of  them,  the  latter  may  require  the  former 
to  seek  satisfaction  from  those  funds  to  which  the  latter  has 
no  snch  claim,  so  far  as  it  can  be  done  without  impairing  the 
right  of  the  former  to  complete  satisfaction,  and  without  do 
b^  injustice  to  third  persons. 


TITLE  IL 


FRAUDULENT   INSTRUMENTS   AND 

TRANSFERS. 

SKOnON  84S9.  Transfers,  &c.,  with  intent  to  defraud  creditors. 
8440.  Certain  transfers  presumed  fraudulent. 
S441.  Creditor's  right  must  be  judicially  ascertained. 
8442.  Question  of  fraud,  how  determined. 

§  3439.  Every  transfer  of  property  or  charge  thereou 
made,  every  obligation  incurred,  ana  every  judici^  proceed- 
ing taken,  with  intent  to  delay  or  defraud  any  creditor  or 
otner  person  of  his  demands,  is  void  against  all  creditors  of 
the  deotor,  and  their  successors  in  interest,  and  against  any 
peraon  upon  whom  the  estate  of  the  debtor  devolves^in  trust 
for  the  benefit  of  others  than  the  debtor. 

Code  Civ.  Proc.  §  479 ;  Penal  Code,  §§  154,  531. 

§  3440.  Every  transfer  of  personal  property,  other  than 
a  thing  in  action,  or  a  ship  or  car^^o  at  sea,  or  in  a  foreign 
port,  and  every  lien  thereon,  other  than  a  mortgage,  when 
allowed  by  law,  and  a  contract  of  bottomry  or  respondentia, 
U  conclusively  presumed,  if  made  by  a  person  having  at  the 
;ime  the  possession  or  control  of  the  property,  and  not  ac- 
'V>mpanied  by  an  immediate  delivery,  and  followed  by  90 
actual  and  continued  change  of  possession  of  the  things  trans- 
0ETred,  to  be  fraudulent,  and  therefore  void,  against  those  whc 
im  his  creditors  while  he  remains  in  possession,  aud  the  sno 
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0MBOT8  in  interest  of  snch  creditors,  and  against  any  penicoA 
on  whom  his  estate  devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  incumbrancers  in 
good  faith  subsequent  to  the  transfer. 
63  Cal.  402,  626. 

§  8441.  A  creditor  can  avoid  the  act  or  obligation  of  his 
debtor  for  fraud  only  where  the  fraud  obstructs  the  enforce- 
ment, by  legal  process,  of  his  right  to  take  the  property  afiected 
by  the  transfer  or  obligation. 

§  3442.  In  all  cases  arising  under  section  1227,  or  under 
the  provisions  of  this  title,  except  as  otherwise  provided  in 
section  3440,  the  question  of  fraudulent  intent  is  one  of  fact, 
and  not  of  law ;  nor  can  any  transfer  or  charge  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was  not  made  for  a 
raluable  consideration. 
64  Cal.  029. 


TITLE  III. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF 

CREDITORS. 

IWJTIOH  8449.  When  debtor  may  execute  aasigmnent. 
3450.  InsolTency,  what. 

8461.  Certam  transfers  not  affected. 

8462.  What  debts  may  be  secured. 

8468.  What  preferences  may  be  giren.    (Repealed.) 

8464.  Preference  mui»t  be  absolute.    (Repealed.) 

8466.  Certain  rights  not  affected  by  preferences  in  aMignmeDi. 

(Repealed.) 
8466.  Joint  and  separate  debts.    (Repealed.) 
3467.  Assignment,  when  void. 

8468.  The  instrument  of  assignment. 

8469.  Compliance  with  provisions  of  laflt  seetion  neoctMiy  U 

Talidity  of  assignment. 

8460.  Assignee  takes,  subject  to  rights  of  third  parties 

8461.  Inrentory  required. 

8462.  Verification  of  inrentory. 

8468.  Recording  assignment  and  filing  inrentory 

8464.  Same. 

8466.  Bflect  of  omitting  to  record. 

8A06.  Assignment  of  real  property. 

M67.  Bond  of  a<!s{gne<>fl. 

8468.  Conditions  of  disposal  and  conT**rsk)B. 

1188.  Accountings. 

ICIO.  Property  exempt. 
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Skctioh  3471.  Gompenrotion. 

3472.  Assignees  protected  for  acts  done  in  good  faith. 

3473.  Assent  of  creditor  necessary  to  modification  of  absignment. 

§  3449.  An  insolvent  debtor  may  in  good  faith  execute 
an  assignment  of  property  in  trust  for  the  satisfaction  of  his 
creditors  in  conformity  to  the  provisions  of  this  chapter ;  sub- 
ject, however,  to  the  provisions  of  this  Code  relative  to  trusts 
and  fraudulent  transfers,  and  to  the  restrictions  imposed  by 
law  upon  assignments  by  special  partnerships,  by  corporations, 
or  by  other  specific  classes  or  persons.  Every  such  assign- 
ment shall  contain  a  list  of  the  names  of  the  creditors  of  the 
assignor,  and  their  places  of  residence  and  amounts  of  their 
respective  demands,  and  shall,  subject  to  the  other  provisions 
of  this  section,  be  made  to  the  sheriff  of  the  county,  or  city 
and  county,  wherein  the  assignor  resides,  if  the  assignor  re- 
sides within  this  State,  or  in  case  the  assignor  resides  out  of 
this  State,  then  to  the  sheriff  of  the  county  or  city  and  county 
wherein  the  property  assigned  or  some  of  it  is  situated;  but 
when  the  assignor  resides  out  of  the  State,  an  assignment 
made  as  herein  provided  may  by  its  terms  transfer  any  prop- 
erty of  the  assignor  in  this  State.  The  sheriff  shall  forthwith 
take  possession  of  all  property  so  assigned  to  him,  and  keep 
the  same  till  delivered  by  him  as  hereinafter  provided.  When 
the  assignment  has  been  made  as  herein  provided,  the  sheriff 
shall  immediately,  by  mail,  notify  the  creditors  named  in  the 
assignment,  at  their  places  of  residence  as  given  therein,  to 
meet  at  his  office  on  a  day  and  hour  to  be  appointed  by  him, 
of  not  less  than  eight  nor  more  than  ten  days  from  the  date 
of  the  delivery  of  the  assignment  to  him,  for  the  purpose  of 
electing  one  or  more  assignees,  as  they  may  determine,  in  the 
place  and  stead  of  the  said  sheriff  in  the  premises,  and  shall 
also  publish  a  notice  of  such  meeting  and  the  purpose  thereof 
at  least  once  before  such  meeting  in  some  newspaper  published 
in  his  county,  or  city  and  county.  The  notice  so  to  be  mailed 
shall  also  contain  a  statement  of  the  amount  of  the  demand 
of  the  creditor  as  set  forth  in  the  assignment,  and  if  any  cred- 
itor shall  not  find  such  amount  to  be  correctly  so  stated,  he 
may  file  with  said  sheriff,  at  or  before  such  meeting,  a  state- 
ment under  oath  of  his  demand,  and  such  statement  shall,  for 
the  purpose  of  voting  as  hereinafter  provided,  be  accepted  by 
said  sheriff  as  correct,  and  when  no  such  statement  is  filea, 
the  statement  of  amount  as  set  forth  in  the  assignment  shall 
be  accepted  by  the  sheriff  as  correct.  At  such  meeting  the 
sheriff  shall  preside,  and  a  majority  in  amount  of  demands 
nresent  or  represented  by  proxy  shall  control  all  questions 
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and  decisions.  The  creditors  may  adjourn  snch  meeting?  from 
time  to  time,  and  may  vote  on  all  questions,  either  in  person 
or  by  proxy  signed  and  acknowledged  before  any  officer  au- 
thorized to  take  acknowledgments,  and  filed  with  the  sheriff. 
At  such  meeting  or  any  adjournment  thereof,  the  creditors 
may  elect  one  or  more  assignees  from  their  own  number  in 
the  place  and  stead  of  the  sheriff,  and  the  person  or  persons 
so  elected  shall  afterwards  be  the  assignee  or  assignees  under 
the  provisions  of  this  title,  and  the  sheriff,  by  transfer  in  writ- 
ing acknowledged  as  required  by  wection  three  thousand  four 
hundred  and  fifty-eight,  shall  at  once  assign  to  such  elected 
assignee  or  assignees,  upon  the  trusts  in  this  title  provided,  all 
the  property  so  assigned  to  him,  and  deliver  possession  there- 
of. All  recitals  in  such  assignment  by  said  sheriff  of  notices 
of  such  meeting  and  the  holding  thereof,  and  of  the  due  elec- 
tion of  such  assignee  or  assignees,  shall  be  prima  facie  proof 
of  the  facts  recited.  The  sheriff  shall,  before  the  delivery  of 
such  assignment,  be  paid  the  expenses  incurred  by  him,  and 
fees  in  such  amount  as  would  by  law  be  collectible  if  the 
property  assigned  had  been  levied  upon  nnd  safely  kept  under 
attachment.  Thereupon,  and  after  the  record  of  such  last- 
named  assignment,  as  in  this  title  provided,  such  elected  as- 
signee or  assignees  shall  take  and  hold  and  dispose  of  all  snch 
property  and  its  proceeds,  upon  the  trusts  and  conditions  and 
for  the  purposes  in  this  title  provided.  [In  effect  March  7, 
1889.] 

§  3450.  A  debtor  is  insolvent,  within  the  meaning  of  this 
title,  when  he  is  unable  to  pay  his  debts  from  his  own  means 
as  they  become  due. 

§  3451.  The  provisions  of  this  title  do  not  prevent  a  per- 
son residing  in  another  State  or  country  from  making  there, 
in  good  faith,  and  without  intent  to  evade  the  laws  of  this 
State,  a  transfer  of  property  situated  within  it ;  but  such  per- 
son cannot  make  a  general  assignment  of  property  situated  in 
this  State  for  the  satisfaction  of  all  his  creditors,  except  as  in 
this  title  provided ;  nor  do  the  provisions  of  this  title  affect 
the  power  of  a  person,  although  insolvent,  and  whether  resid- 
ing within  or  without  this  State,  to  transfer  property  in  this 
State,  in  good  faith,  to  a  particular  creditor,  for  t!ie  purpose 
of  paying  or  securing  the  whole  or  a  part  of  a  debt  owing  to 
such  creditor,  whether  in  his  own  right  or  otherwise.  [In  ef- 
fect March  7,  1889.] 

§  3452.  An  assignment  for  the  benefit  of  creditors  may 
provide  for  any  subsisting  liability  of  the  assignor  which  he 
might  lawfully  pay,  whether  absolute  or  contingent. 
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§  3463  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  3454  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  3466  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  3466  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  3467*  An  assignment  for  the  benefit  of  creditors  is  void 
against  any  creditor  of  the  assignor  not  assenting  thereto,  in 
the  following  cases : 

1.  If  it  give  a  preference  of  one  debt  or  class  of  debts  over 
another ; 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise 
his  demand ; 

3.  If  it  provide  for  the  payment  of  any  claim  known  to  the 
assignor  to  be  false  or  fraudulent,  or  for  the  payment  of  more 
upon  any  claim  than  is  known  to  be  justly  due  from  the  as- 
signor ; 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in 
any  part  thereof,  to  the  assignor,  or  for  his  benefit,  before  all 
his  existing  debts  are  paid  ; 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  exer- 
cised, might  prevent  or  delay  the  immediate  conversion  of  the 
assigned  property  to  the  purposes  of  the  trust  ; 

6.  If  it  exempt  him  from  liability  for  neglect  of  duty  or 
misconduct.     [In  effect  July  1,  1874, 
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§  3458.  An  assignment  for  the  benefit  of  creditors  must 
be  in  writing,  subscribed  by  the  assignor,  or  by  his  agent 
tliereto  authorized  in  writing,  and  the  transfer  by  the  sheriff 
must  also  be  in  writing,  subscribed  by  the  sheriff  in  his  official 
capacity.  Both  such  assignment  and  such  transfer  must  be 
acknowledged,  or  proved  and  certified,  in  the  mode  prescribed 
by  the  chapter  on  recording  transfers  of  real  property,  and  be 
recorded  as  required  by  sections  thirty-four  hundred  and  sixty- 
three  and  thirty-four  hundred  and  sixty-four;  but  recording 
in  one  county  constitutes  a  compliance  with  the  following  sec- 
tion.    [In  effect  March  7,  1889.J 

§  3469.  Unless  the  provisions  of  the  last  section  are  com- 
plied with,  an  assignment  for  the  benefit  of  creditors  is  void 
against  every  creditor  of  the  assignor  not  assenting  thereto. 

§  3460.  An  assignee  for  the  benefit  of  creditors  is  not  to 
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be  regarded  as  a  purchaser  for  value,  and  has  no  p^reater  rights 
than  his  assignor  had,  in  respect  to  things  in  action  trans- 
ferred by  the  assignment. 

§  3461.  Within  twenty  days  after  an  assignment  is  made 
for  the  benefit  of  creditors,  the  assignor  must  make  and  file, 
in  the  manner  prescribed  by  section  3463,  a  full  and  true  in- 
ventory, showing  : 

1.  All  the  creditors  of  the  assignor  ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  the 
assignor;  or  if  not  known,  that  fact  must  be  stated; 

3.  The  sum  owing  to  each  creditor  and  the  nature  of  each 
debt  or  liability,  whether  arising  on  written  security,  account, 
or  otherwise ; 

4.  The  true  consideration  of  the  liability  in  each  case,  and 
the  place  where  it  arose ; 

5.  Every  existing  judgment,  mortgage,  or  other  security  for 
the  payment  of  any  debt  or  liability  of  the  assignor ; 

6.  AH  property  of  the  assignor  at  the  date  of  the  assign- 
ment, which  is  exempt  by  law  from  execution  ;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the  assign- 
ment, both  real  and  personal,  of  every  kind,  not  so  exempt, 
and  the  incumbrances  existing  thereon,  and  all  vouchers  and 
securities  relating  thereto,  and  the  value  of  such  property  ac- 
cording to  the  best  knowledge  of  the  assignor. 

§  3462.  An  affidavit  must  be  made  by  every  assignor  exe- 
^.uting  an  assignment  for  the  benefit  of  creditors,  to  be  an- 
nexed to  and  filed  with  the  inventory  mentioned  in  the  last 
section,  to  the  effect  that  the  same  is  in  all  respects  just  and 
irue  according  to  the  best  of  such  assignor's  knowledge  and 
belief.  If  the  assignor  neglects  or  refuses  to  make  and  file 
Buch  inventory  and  affidavit  within  said  twenty  days,  the  as- 
signment shall  not,  for  that  reason,  be  affected  in  any  way, 
but  in  that  event  the  assignee  or  assignees  elected  by  the 
creditors  shall  within  twenty  days  thereafter  make  and  file,  in 
the  office  of  the  County  Recorder  where  the  assignment  is  first 
recorded,  a  verified  inventory  of  all  assets  received  by  them ; 
and  such  assignee  or  assignees  may  at  any  time,  or  from  time 
to  time,  after  the  transfer  to  them  by  the  sheriff,  by  petition 
to  the  Superior  Court  of  the  county,  or  city  and  county,  where 
the  assignment  is  first  recorded,  cause  the  assignor,  by  order 
or  citation,  to  appear  before  said  court,  or  a  commissioner  or 
referee  to  be  appointed  by  it,  at  a  time  and  place  within  the 
county,  or  city  and  county,  to  be  designated  iu  the  order  or 


§§  3463-3467  assignments  45C 

citation,  to  be  examined  touching  the  matters  mentioned  in 
section  three  thousand  four  hundred  and  sixty-one,  and  any 
other  matters  relative  to  the  assignment,  and  to  have  with  him 
all  books  of  account,  vouchers,  and  papers  relating  to  the  as- 
signed property  ;  and  such  court  may  by  its  order  require  the 
surrender  to  such  assignee  or  assignees  of  such  books,  vouch- 
ers, and  papers,  to  be  by  them  retained  until  their  trust  is 
fully  completed  and  performed.     [In  effect  March  7,  1889.] 

.  §  8463.  An  assignment  for  the  benefit  of  creditors  must 
be  recorded,  and  the  inventory  required  by  section  3461  filed 
with  the  county  recorder  of  the  county  in  which  the  assignor 
resided  at  the  date  of  the  assignment:  or,  if  he  did  not  then 
reside  in  this  State,  Avith  the  recorder  of  the  county  in  which 
his  principal  place  of  business  was  then  situated  ;  or,  if  he  had 
not  then  a  residence  or  place  of  business  iu  this  State,  with 
the  recorder  of  the  county  in  which  the  principal  part  of  the 
assigned  property  was  then  situated. 

§  3464.  If  an  assignment  for  the  benefit  of  creditors  ia 
executed  by  more  than  one  assignor,  it  may  be  recorded,  and 
a  copy  of  the  inventory,  required  by  section  3461,  may  be  filed 
with  the  recorder  of  the  county  in  which  any  of  the  assignors 
resided  at  its  date,  or  in  which  any  of  them,  not  then  residing 
in  this  State,  had  then  a  place  of  business. 

§  3465*  An  assignment  for  the  benefit  of  creditors  is  voi<l 
against  creditors  of  the  assignor  and  against  purchasers,  and 
encumbrancers  in  good  faith  and  for  value,  unless  it  is  re- 
corded as  provided  in  this  title,  and  unless  either  the  inven- 
tory required  by  section  three  thousand  four  hundred  and 
sixty-one,  or  the  inventory  required  of  the  assignee  or  as- 
signees by  section  three  thousand  four  hundred  and  sixty-two, 
is  filed  in  the  manner  provided  in  this  title  and  within  the 
time  designated.     [In  effect  March  7,  1889.] 

§  3466.  Where  an  assignment  for  the  benefit  of  creditors 
embraces  real  property,  it  is  subject  to  the  provisions  of  Arti- 
cle IV,  of  the  Chapter  on  Recording  Transfers,  as  well  as  to 
those  of  this  title.     [§§  1158-1217.] 

§  3467.  No  bond  shall  be  given  by  the  sheriff,  but  he 
shall  be  liable  on  his  official  bond  for  the  care  and  custody  of 
the  property  while  in  his  possession.  Within  forty  days  after 
date  of  the  transfer  by  the  sheriff,  the  assignee  must  enter 
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into  a  bond  to  the  people  of  this  State  in  such  amount  as  may 
be  fixed  by  a  judge  of  the  Superior  Court  of  the  county,  oV 
city  and  county,  in  which  an  inventory  in  accordance  with  the 
provisions  of  this  title  is  filed,  with  sufficient  sureties  to  be  ap- 
proved by  such  judge,  and  conditioned  for  the  faithful  dis- 
charge of  the  trust  and  the  due  accounting  for  all  moneys  re- 
ceived by  the  assignee,  which  bond  must  be  filed  in  the  same 
office  with  the  inventory  ;  and  any  assignee  failing  to  comply 
with  the  provisions  of  this  section  may  be  removed  by  the 
above  named  Superior  Court  on  petition  of  the  assignor  or 
any  creditor,  and  his  successor  appointed  by  such  court.  [In 
effect  March  7,  1889.] 

§  3468.  Until  a  verified  inventory  has  been  made  and 
filed  either  by  the  assignor  or  ass^ignee,  as  required  by  the 
provisions  of  this  title,  and  the  assignee  has  given  the  bond 
required  by  the  last  section,  such  assignee  has  no  authority  to 
dispose  of  the  property  of  the  estate  or  any  part  of  it  (except 
in  the  case  of  perishable  property  which  in  liis  discretion  he 
may  dispose  of  at  any  time  and  receive  the  proceeds  of  sale 
thereof),  nor  has  he  power  to  convert  the  ])roperty  or  the  pro- 
ceeds of  any  sale  of  perishable  property  to  the  purposes  of 
the  trust.  Within  ten  days  after  the  filing  of  his  bond  the  as- 
signee must  commence  the  publication  (and  such  publication 
shall  continue  at. least  once  a  week  for  four  weeks)  in  some 
newspaper  published  in  the  county,  or  city  and  county,  where 
the  inventory  is  tiled,  of  a  notice  to  creditors  of  the  assignor, 
statin<;  the  fact  and  date  of  the  assignment,  and  requiring  all 
persons  having  claims  against  the  assignor  to  exhibit  them, 
with  the  necessary  vouchers  and  verified  by  the  oath  of  the 
creditor,  to  the  assignee  at  his  place  of  residence  or  busi- 
ness, to  be  specified  in  the  notice;  and  he  shall  also,  within 
ten  days  after  the  first  publication  of  said  notice,  mail  a  copy 
of  such  notice  to  each  creditor  whose  name  is  given  in  the  in- 
strument of  assignment  at  the  address  therein  given.  After 
such  notice  is  given,  a  copy  thereof,  with  affidavit  of  due  pub- 
lication and  mailing,  must  be  filed  with  the  County  Kecorder 
with  whom  the  inventory  has  been  filed,  which  affidavit  shall 
be  prima  facie  evidence  of  the  facts  stated  therein.  At  any 
time,  or  from  time  to  time,  after  the  expiration  of  thirty  days 
from  the  first  publication  of  said  notice  (provided  the  same 
shall  also  have  been  mailed  as  in  this  section  provided),  the  as- 
signee may,  in  his  discretion,  declare  and  pay  dividends  to  the 
creditors  whose  claims  have  been  presented  and  allowed.  No 
dividend  already  declared  shall  be  disturbed  by  reason  of 
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claims  being  subsequently  presented  and  allowed ;  but  the 
creditor  presenting  such  claim  shall  be  entitled  to  a  dividend 
equal  to  the  per  ceut.  already  declared  and  paid  before  any 
farther  dividend  is  made;  provided,  however,  that  there  be  as- 
sets sufficient  for  that  purpose ;  and  provided,  that  the  failure 
to  present  such  claim  shall  not  have  resulted  from  his  own 
neglect,  and  he  shall  attach  to  such  claim  a  statement  under 
oath  showing  fully  why  the  same  was  not  before  presented. 
[In  effect  March  7,  1887.] 

§  3469.  After  six  months  from  the  date  of  an  assignment 
for  the  benefit  of  creditors,  the  assignee  may  be  required,  on 
the  petition  of  any  creditor,  to  account  before  the  Superior 
Court  of  the  county  where  the  accompanying  inventory  was 
filed,  in  the  manner  prescribed  by  the  insolvent  laws  of  this 
State.     [In  effect  February  15,  1883.] 

Pol.  Code,  §  19,  Bubd.  24,  continues  in  force.    Act  of  May  4, 1862. 

§  3470.  Property  exempt  from  execution,  and  insurance 
upon  the  life  of  the  assignor,  do  not  pass  to  the  assignee  by  a 
general  assignment  for  the  benefit  of  creditors,  unless  the  in- 
strument specially  mentions  them,  and  declares  an  intention 
that  they  should  pass  thereby. 

§  3471.  The  elected  assignee  or  assignees  for  the  benefit 
of  creditors  shall  be  entitled  to  the  same  commissions  on  as- 
signments heretofore  and  hereafter  made  as  are  allowed  by 
law  to  the  assignees  in  insolvency,  and  the  assignment  cannot 
grant  more.  Such  assignee  or  assignees  shall  also  be  entitled 
to  all  necessary  expenses  in  the  management  of  their  trust. 
[In  effect  March  7,  1 889.] 

§  3472.  An  assignee  for  the  benefit  of  creditors  is  not  to 
be  held  liable  for  his  acts,  done  in  good  faith,  in  the  execution 
of  the  trust,  merely  for  the  reason  that  the  assignment  is  af- 
terward adjudged  void. 

§  3473.  An  assignment  for  the  benefit  of  creditors  which 
has  been  executed  and  recorded  so  as  to  transfer  the  property 
to  the  sheriff,  or  a  transfer  by  the  sheriff  to  the  elected  as- 
signee or  assignees  which  has  been  executed  and  recorded, 
cannot  afterwards  be  modified  or  canceled  by  the  parties  with- 
out the  consent  of  the  assignor  and  of  every  creditor  affected 
thereby.     [In  effect  March  7,  1889.] 


PAET  III 


NUISANCE. 

fiTLB  1.  Genebal  Prikciplbs,  §§  3479-3484 
II.  Public  Nuisances,  §§  3490-3495. 
m.  Private  Nuisances,  §§  3501-3503. 


TITLE  I. 

GENERAL  PRINCIPLES. 

SionoH  8479.  Nniaanee,  what. 
3480.  Public  nuimnce. 

8481.  Private  nuisance. 

8482.  What  if  not  deemed  a  nuisance. 
8488.  SueoessiTe  owners. 

8484.  Abatement  does  not  preclude  aetton. 

§  8479.  Anything  which  is  injurioas  to  health,  or  is  inde- 
cent or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  or  unlawfully  obstructs  the  free  pas- 
sage or  use,  in  the  customary  manner,  of  any  navigable  lake, 
or  river,  bay,  stream,  canal,  or  basin,  or  any  public  park, 
square,  street,  or  highway,  is  a  nuisance.  [In  effect  July  1, 
1874.] 

Code  OiT.  Proe.  §  781 ;  Penal  Code,  §§  370-871. 

§  3480.  A  public  nuisance  is  one  which  affects  at  the  same 
rime  an  entire  community  or  neighborhood,  or  any  consider 
able  number  of  persons,  although  the  extent  of  the  annoyance 
or  damage  inflicted  upon  individuals  may  be  unequal.     [In 
•ffect  July  1,  1874.] 
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§  3481*  Every  nuisance  not  indaded  in  the  definition  ol 
the  last  section  is  private. 

§  3482.  Nothing  which  is  done  or  maintained  under  tfa^ 
express  authority  of  a  statute  can  be  deemed  a  nuisance. 

§  3483.  Every  successive  owner  of  property  who  neglecta 
to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  such 
property,  created  by  a  former  owner,  is  liable  therefor  in  the 
•ame  manner  as  the  one  who  first  created  it. 

Code  Civ.  Proc.  §  781. 

§  3484.  The  abatement  of  a  nuisance  does  not  prejudice 
the  right  of  any  person  to  recover  damages  for  its  past  exist- 
•nce. 

NuiMJicep     Penal  Code,  §§  S70-874 


TITLE  IL 

PUBLIC  NUISANCES. 

SiOTiON  3490.  Lapse  of  time  does  not  legallM. 

3491.  Abatement. 

3492.  When  notice  is  required. 

8493.  Remedies  for  public  nuisance. 

8494.  Action. 

8495.  How  abated. 

§  3490.  No  lapse  of  rime  can  legalize  a  public  nuisance, 
Amounting  to  an  aciiial  ob.sf ruction  of  public  right. 

§  3491.   The  remedies  against  a  public  nnisanoe  are : 

1.  Indictment  or  information  ; 

2.  A  civil  action  ;  or, 

3.  Abatement.     [In  effect  March  2,  1880.] 

§  3492.  The  remedy  by  indictment  or  information  is  reg* 

alated  by  the  Penal  Code. 
Penal  Code,  §§  370-374. 

§  3493.  A  private  person  may  maintain  an  action  for  a 
public  nuisance,  if  it  is  specially  injurious  to  himself,  but  nol 
otherwise. 

64  (Jal.  633. 
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§  8494«  A  public  nuisance  may  be  abated  hy.  any  public 
body  or  officer  authorized  thereto  by  law. 

§  8496.  Any  person  may  abate  a  pu))lic  nuisance  which 
is  specially  injurious  to  him  by  removing,  or,  if  necessary, 
destroying  the  thing  which  constitutes  the  same,  without 
Bommitting  a  breach  of  the  peace,  or  doing  unnecewaiy 
Injury. 


TITLE  III. 

PRIVATE  NUISANCES. 

SionON  3501.  Remedie8  for  private  nuisance 
8502.  Abatement,  when  allowed. 
3503.  When  notice  is  required. 

§  8601.  The  remedies  against  a  private  nuisance  are: 

1.  A  civil  action  ;  or, 

2.  Abatement. 

§  3602.  A  person  injured  by  a  private  nuisance  may  abate 
It  by  removing,  or,  if  necessary,  destroying?  the  thing  which 
constitutes  the  nuisance,  without  committing  a  breach  of  the 
peace,  or  doing  unnecessary  injury. 

§  3603.  Where  a  private  nuisance  results  from  a  mewi 
omission  of  the  wrongdoer,  and  cannot  be  abated  without  en- 
tering upon  his  land,  reasonable  notice  must  be  given  to  him 
before  entering  to  abate  it. 


PAET  rv. 


MAXIMS  OF  JURISPRUDENCE. 

I  8509.  The  maxims  of  jurisprudence  hereinafter  ael 
Ibrth  are  intended  not  to  qualify  any  of  the  fore^ing  pio^ 
Haons  of  this  Code,  but  to  aid  in  their  just  application. 

§  8610.  When  the  reason  of  a  rule  ceases,  so  should  tlit 
rale  itself. 

§  8611.  Where  the  reason  is  the  same,  the  rule  shoiild  be 
the  same. 

§  8612.  One  must  not  change  his  purpose  to  the  iujary  oi 
another. 

$8613.  Any  one  may  waive  the  advantage  of  a  law  in- 
tended solely  for  his  benefit.  But  a  law  established  for  a  pab- 
he  reason  cannot  be  contravened  by  a  piivate  agreement. 

68  Cal.  98. 

§  3514.  One  must  so  nso  his  own  rights  as  not  to  infringe 
upon  the  rights  of  another. 

§  3616.  He  who  consents  to  an  act  is  not  wronged  by  it. 

§  3616.  Acquiescence  in  error  takes  away  the  right  o 
objecting  to  it. 

§  3517*  No  one  can  take  advantage  of  his  own  wrong. 

§  3518.  He  who  has  fraudulently  dispossessed  himself  of  a 
thing  may  be  treated  as  if  he  still  had  possession. 

§  8519.  He  who  can  and  does  not  forbid  that  which  if 
ione  on  his  behalf  is  deemed  to  have  bidden  it. 
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§  3620.  No  one  should  saffer  by  the  act  of  another. 

§  3621.  He  who  takes  the  benefit  must  bear  the  burden. 

§  3622.  One  who  grants  a  thing  is  prcbtimed  ':o  grant  also 
Ivhatever  is  essential  to  its  use 

§  3623.  For  every  wrong  there  is  a  remedy. 

§  3624.  Between  those  who  are  6(}na11y  in  the  rights  or 
SQually  in  the  wrong,  the  law  does  not  interpose. 

§  3626.  Between  rights  otherwise  eqaal,  the  earliest  is 
preferred. 

§  3626.  No  man  is  responsible  for  that  which  no  man  can 
control. 

§  3627.  The  law  helps  the  vigilant,  before  those  who 
deep  on  their  rights. 

§  3628.  The  law  respects  form  less  than  substance. 
68  Cal.  98. 

§  3629.  That  which  ought  to  have  been  done  is  to  be  re- 
garded as  done,  in  favor  of  him  to  whom,  and  against  him 
from  whom,  perfoi*mance  is  due. 

§  3630.  That  which  does  not  appear  to  exist  is  to  be  re- 
garded as  if  it  did  not  exist. 

§  3631.  The  law  never  requires  impossibilities. 

67  Cal.  636. 

§  3632.  The  law  neithet  joes  nor  requires  idle  acts. 

68  Cal.  98. 

§  3633.  The  law  disregards  trifles. 

§  3634.  Particular  expressions  qualify  those  which  art 
genersJ. 

§  3636.  Contemporaneouf  exposition  i^  in  general  tht 
kest 

S  8686«  The  greater  contains  the  less 
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§  8637«  Saperfluity  does  not  yitiate. 

§  86 88*  That  is  certain  which  can  be  made  certain. 

§  3639*  Time  does  not  confirm  a  void  act. 

§  8640.  The  incident  follows  the  principal,  and  not  the 
principal  the  incident. 

§  8641.  An  interpretation  which  giyes  efiect  is  prefemd 
to  one  which  makes  void. 

§  3642.  Intei-pretation  must  be  reasonable. 

§  3643.  Where  one  of  two  innocent  persons  must  snfFei 
by  the  act  of  a  third,  he,  by  whose  negligence  it  happened 
must  be  the  sufferer. 


Approved,  March  21,  1872. 

KEWTON  BOOTH, 

Governor. 


The  amendments  which  took  effect  July  1, 1874,  and  are  so  marked  ai 
the  end  of  each  section,  were  passed  by  Act  of  March  80, 1874,  the  clos 
Ins  paragraph  of  which  is  as  follows  :  — 

"  All  proTisions  of  law  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed,  but  no  rights  acquired  or  proceedings  taken  under  the 
provisions  repealed,  shall  be  impaired  or  ia  any  manner  affected  by  this 
repeal ;  and  whenever  a  limitation  or  period  of  time  is  prescribed  by  such 
repealed  provisions  for  acquiring  a  right  or  barring  a  remedy,  or  for  any 
other  purpose,  has  begun  to  run  before  this  act  takes  effect,  and  the  same 
or  any  other  limitation  is  prescribed  by  this  act,  the  time  of  limitation 
which  shall  have  run  when  this  act  takes  effect  shall  be  deemed  part  of 
the  time  prescribed  by  this  act. 

"  With  relation  to  the  laws  parsed  at  the  present  session  of  the  Legis- 
lature, this  act  must  be  construed  as  though  it  had  been  passed  at  th« 
first  day  of  the  present  session,  if  the  provisions  of  any  law  passed  at  th« 
present  session  of  the  Legislature  contravenes  or  is  inconsistent  with  th« 
provisions  of  this  act,  the  provisions  of  such  law  must  prevail. 

**  This  act  shall  take  effect  on  the  first  day  of  July,  one  thoaaand  eigfal 
kundred  and  serenty-four. 

"  Appn>T«d,  March  80. 1874." 
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ill  Act  tupplemefUarv  to  ar»  Ad  enti^td  *'  An  Act  topromdtfor  th€ 
Incorporation  of  CoUegeSj**  approved  April  twentieth^  etghteem 
hmndred  andjifty.     [Stato  1871-2,  pp.  10,  11.] 

[Enacting  clause.] 

BionoN  1.  Certain  powers  granted  to  grand  lodges  of  benevolent  and 
fraternal  organisations. 

2.  Requirements  in  certain  eases. 

3.  Extension  of  powers. 

Section  1.  Whenever  any  benevolent,  religious,^  or  fraternal 
organization,  or  society,  having  a  grand  lodge  or  other  legislative 
h€^,  duly  organized  and  existing  in  this  State,  shall  found  and 
establish  a  college  in  tliis  State,  and  shall  incorporate  or  desire  to 
incorporate  the  same  under  the  act  to  which  tnis  act  is  supple- 
mentary, such  organization  or  society  shall  have  and  may  retain 
the  right,  through  its  grand  lodge  or  other  legislative  head,  not 
only  to  select  and  name  the  persons  wlio,  subject  to  the  approval 
of  the  State  Board  of  Kdiu^ation,  shall  form  such  corporation 
and  be  the  first  trustees  thereof,  but  also  to  prescribe  the  terms 
of  office  of  such  trustees  and  provide  for  their  classification,  so 
that  a  portion  then'of  shall  go  out  of  ofhce  and  their  successors 
be  elected  at  each  aniiiinl  session  of  such  grand  lodge  or  society ; 
provided^  however,  th.ii  the  terms  of  not  more  than  one  third  of 
such  trustees  shall  e\|iirc  at  the  same  time  ;  and  also  to  reserve 
to  itself  the  power  of  electing  the  successors  of  such  trustees  as 
their  terms  expire.  It  nia}^  also  provide  that  no  person  shall  be 
a  trustee  of  such  cor|niration  unless  he  be  a  member  of  such 
order,  organization,  or  society,  in  good  standing ;  and  also  re- 
quire said  board  of  trustees  to  report  annually  to  the  grand 
lodge  or  society  founding  the  same  the  condition  of  the  affairs 
of  such  corporation,  and  the  amount  and  manner  of  its  receipts 
and  expenditures. 

Sec.  2.  Any  corporation  already  formed  under  the  act  to 
^ich  this  act  is  supplementary  of' a  college  founded  or  estah 

>  The  word  "  religious  ^    was  inserted  by  amendment  of  February  7 
Wi.    Stati.  187a-l,  p.  85 
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tithed  by  the  grand  lodge  or  society  of  any  benevolent,  reli^oos,* 
or  fraternal  organization  in  this  State,  may,  bv  resolution  of  its 
board  of  trustees,  a  certified  copy  of  which  shall  be  filed,  with  its 
original  certificate  of  incorporation,  in  the  office  of  the  secre- 
tary of  state,  surrender  to  the  grand  lodge  or  society  which  founded 
It  the  right  to  exercise  all  control  over  it  provided  by  the  first 
section  of  this  act,  and  thereafter  sucti  grand  lodge  or  society 
shall  have  the  right  to  and  may  exercise  the  same  control  ovet 
such  corporation  as  if  the  same  had  been  specially  formed  ondei 
this  act  and  the  act  to  which  this  is  supplementary. 

Sec.  3.  The  corporation  of  any  college  established  or  founded 
by  any  such  benevolent,  religious,  or  fraternal  organization  or 
societ}',  and  incorporated  as  provided  in  this  act  and  the  act  to 
which  this  is  supplementary,  may,  in  addition  to  holding  the  prop- 
erty necessary  for  its  college  purposes,  also  establish,  own,  and 
control,  under  the  same  management,  a  home  for  the  mainten- 
uoce  and  education  of  orphans,  and  an  asylum  for  the  care  of 
the  aged  and  indigent  of  the  order  or  society  founding  such  in- 
stitution. 

Skc.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
tfter  its  passage. 

Approved  January  8,  1872. 


An  Act  to  amend  an  Act  entitled^  **  An  Act  to  provide  for  the  For- 
mation of  Corporations  for  the  Accumulation  and  fnveatment  o/ 
Funds  and  Savings,^  ^  approved  April  eleventh^  eighteen  hunchred 
and  sixty-two,    [Stats.  1871-72,  pp.  132-3.] 

[Enacting  clause.] 

Seotion  1.  Acts  not  lawful. 

2.  Increase  of  capital  stock. 

Section  1.  Section  eighteen  of  an  act  entitled  "  An  act  to 
provide  for  the  formation  of  corporations  for  the  accumulation 
Rnd  investment  of  funds  and  savings,"  approved  April  eleventh, 
eighteen  hundred  and  sixty-two,  is  hereby  amended  so  as  to  read 
as  follows : 

Sec.  18.  It  shall  not  be  lawful  for  the  directors  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them, 
Rny  part  of  the  capitaf  stock,  nor  to  reduce  the  amount  of  the 
lame,  except  as  hereinafter  orovided 

t  The  word  "religious'-  was  Inserted  by  aineDdment  of  Februair  7 
Ii7i. 
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Sbo.  2.  Section  nineteen  of  the  act  mentioned  in  the  fini 
iection  of  this  act  is  hereby  amended  so  as  to  read  as  follows  : 

Sbc  19.  Whenever  it  is  desired  to  increase  the  amount  ol 
capital  stock,  and  in  cases  where  the  capital  stock  is  partly  but 
not  all  taken  and  paid  in  it  is  desired  to  reduce  the  same  to  not 
less  than  the  amount  paid  in,  a  meeting  of  stockholders  may  be 
ealled,  by  a  Lotice  signed  by  at  least  a  majority  of  the  directors, 
and  published  at  least  sixty  days  in  every  issue  of  some  news- 
paper published  in  the  county  where  the  principal  place  of  busi' 
ness  of  the  company  is  located,  which  notice  shall  specify  the 
object  of  the  meeting,  the  time  and  place  where  it  is  to  be  held, 
and  the  amount  to  which  it  is  proposed  to  increase  or  reduce  the 
capital  stock,  as  the  case  may  be  ;  and  a  vote  of  two  thirds  of  aL 
the  shares  of  stock  represented  at  the  meeting  shall  be  necessary 
to  an  increase  or  decrease  of  the  amount  of  capital  stock ;  provided^ 
that  nothing  in  this  act  contained  shall  be  held  to  authorize  the 
release  of  any  subscription  to  the  capital  stock,  or  the  reduction  of 
the  amount  of  capital  stock  below  the  full  amount  that  shall  have 
been  subscribed  thereto. 

Skc.  3.  Section  twenty  of  the  act  mentioned  in  the  first  sec* 
tion  of  this  act  is  hereby  amended  so  as  to  read  as  follows : 

Sec.  20.  If  at  any  meeting  so  called  a  sufficient  nombei 
of  votes  has  been  given  in  favor,  of  increasing  or  reducing  the 
amount  of  capital  stock,  a  certificate  of  the  proceedings,  showins 
A  compliance  with  these  provisions,  the  amount  of  the  capitiu 
actually  paid  in,  and  the  amount  to  which  the  capital  stock  is  to  be 
increased  or  reduced,  shall  be  made  out,  signed,  and  verified  by 
the  affidavit  of  the  chairman  and  secretary  of  the  meeting,  cer- 
tified by  a  majority  of  the  directors,  and  nled  as  required  by  the 
second  section  of  this  act.  When  so  filed  the  capital  stock  oi  the 
corporation  shall  be  increased  or  reduced  to  the  amount  specified 
in  ue  certificate. 

Sbo.  4.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  February  21,  1872. 


An  Act  far  the  Protection  of  Miners.     [Stats.  1871-72,  p.  41 3.1 

[Enacting  clause.] 

SionoN  1.  Protection  of  miners. 
2.  Escape  shaft. 
8.  UabilitieB.    Damages. 

Sbction  1.  It  shall  not  be  lawful  for  an^  corporation,  associ 
tioD  owner,  or  owners  of  any  quartz  minmg  claims  within  the 
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State  of  Califoraia,  where  such  corporation,  association,  owner,  or 
owners  employ  twelve  men  daily,  to  sink  down  into  such  mine  or 
mines  any  perpendicular  shaft  or  incline  beyond  a  depth  from  the 
surface  of  three  hundred  feet  without  providing  a  second  mode  of 
egress  from  such  mine,  by  shaft  or  tunnel,  to  connect  witli  the 
main  shaft  at  a  depth  of  not  less  than  one  hundred  feet  from  the 
mrface. 

Sec.  2.  It  shall  be  the  duty  of  each  corporation,  association, 
owner,  or  owners  of  any  quartz  mine  or  mines  in  this  State, 
where  it  becomes  necessary  to  work  such  mines  beyond  the 
depth  of  three  hundred  feet*,  and  where  the  number  of  men  em- 
ployed therein  daily  shall  be  twelve  or  more,  to  proceed  to  sink 
another  shaft  or  construct  a  tunnel  so  as  to  connect  with  the 
main  working  shaft  of  such  mine  as  a  mode  of  escape  from  un- 
derground accident  or  otherwise.  And  all  corporations,  associ- 
ations, owner,  or  owners  of  mines  as  aforesaid,  working  at  a 
greater  depth  than  three  hundred  feet,  not  having  any  other 
mode  of  egress  than  from  the  main  shaft,  shall  proceed  as  herein 
provided. 

Sec.  3.  When  any  corporation,  association,  owner,  or  owners 
of  any  quartz  mine  in  this  State  shall  fail  to  provide  for  the  proper 
egress  as  herein  contemplated,  an(}  where  any  accident  shall  occur, 
or  any  miner  working  therein  shall  be  hurt  or  injured  and  from 
such  injury  might  have  escaped  if  the  second  mode  of  egress  had 
existed,  such  corporation,  association,  owner,  or  owners  of  the 
mine  where  the  injuries  shall  have  occurred  shall  be  liable  to  the 
person  injured  in  all  damages  that  may  accrue  by  reason  thereof ; 
and  an  action  at  law  in  a  court  of  competent  jurisdiction  may  be 
maintained  against  the  owner  or  owners  of  such  mine,  which  own- 
ers shall  be  jointly  or  severally  liable  for  such  damages.  And 
where  death  shall  ensue  from  injuries  received  from  any  negli- 
gence on  the  part  of  the  owners  thereof  by  reason  of  their  failure 
to  comply  with  any  of  the  provisions  of  this  act,  the  heirs  or  rel- 
atives surviving  the  deceased  may  commence  an  action  for  the  i-e- 
covery  of  such  damages  as  provided  by  an  act  entitled  an  act 
requiring  compensation  for  causing  death  by  wrongful  act,  neglect, 
or  default,  approved  April  twenty-sixth,  eighteen  hundred  and 
Bixty-two. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  six  monthi 
from  and  after  its  passage. 

Approved  March  16,  187& 
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An  Act  supplemental  to  an  Act  entitled  **  An  Act  concerning  Corpo- 
reUions.^'  passed  twenty-second  AprUy  one  thousand  eight  hundred 
amdjifly,     [Stats.  1871-73,  pp.  443-444.] 

[Enacting  clause.] 

Bmtion  1.  Petition  of  shareholders.    Publication  of  notice. 

2.  Organizing.    Meeting.    Culling  roll.    Declaring  result. 

8.  Vacancies.     Tellers. 

4.  Certificate  of  election.    Filing  of  certificate. 

6   Fees  of  county  clerk 

SECnojj  1.  On  petition  of  the  majority  of  the  shareholders  of  any 
corporation,  formed  for  the  purpose  of  mining,  to  the  count}''  judge 
of  the  county  where  said  corporation  has  its  principal  place  of 
business,  verified  by  the  signers,  to  the  effect  that  they  are  sever- 
ally the  holders  on  the  books  of  the  company  of  the  number  of 
shares  set  opposite  their  signatures  to  the  foregoing  petition,  the 
county  judge  shall  issue  his  notice  to  the  shareholders  of  said  com- 
pany that  a  nieeting  of  the  shareholders  will  be  held,  stating  the 
time,  not  less  than  tive  nor  more  than  ten  da\cs  after  the  first  pub- 
lication of  such  notice,  and  the  place  of  meeting  within  said 
county,  and  the  object  to  be  to  take  into  consideration  the  removal 
of  oflficers  of  said  company ;  which  notice,  signed  by  the  said 
county  judge,  shall  be  published  daily  in  one  or  more  daily  news- 
papers published  in  said  county  for  at  least  five  days  before  the 
time  for  the  meeting. 

Sec.  2.  At  the  time  and  place  appointed  by  said  notice  those 
claiming  to  be  shareholders  who  shall  assemble  shall  proceed  to 
organize  by  the  appointment  of  a  chairman  and  ^^ecretary,  and 
thereupon  those  claiming  to  be  shareholders  shnl!  present  proof 
thereof,  and  only  those  snowing  a  right  to  vote  shail  take  part  in 
the  further  proceedings.  If  it  appears  that  at  the  time  appointed, 
or  within  one  hour  thereafter,  shareholders  of  less  than  one  half 
^he  shares  are  present,  no  further  proceedings  shall  be  had,  but 
Jie  meeting  shall  be  ipw  facto  dissolved ;  provided^  however^ 
hat  by  a  vote  of  the  holders  of  the  majority  i  of  the  capital 
^tock  of  the  corporations  aforesaid,  the  board  of  trustees  may  be 
•equired  to  furnish  to  the  meeting  a  written  detailed  statement 
and  account  of  the  affairs,  business,  and  property  of  the  corpora- 
tion ;  but  if  the  holders  of  a  majority  i  of  the  shares  are  present 
they  shall  proceed  to  vote,  the  secretary  calling  the  roll  and  the 
members  voting  yea  or  no,  as  the  case  may  be.  The  secretary 
shall  enter  the  same  upon  his  list,  and  when  he  has  added  up  the 
list  and.  stated  the  result,  he  shall  sign  the  same  and  hand  it 

1  Amended  from  two  thirdi  to  a  majority  by  Act  of  April  1,  187G 
187&-76,  p.  780. 
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to  the  chairman,  who  shall  also  sign  the  same  and  declare  Hm 

result. 

Sec.  3.  If  the  result  of  the  vote  is  that  the  holders  of  a  ma: 
jority  of  all  the  shares  of  the  company  are  in  favor  of  the  removA 
of  one  or  more  of  the  officers  of  the  company,  the  meeting  shah 
then  proceed  to  ballot  for  officers  to  supply  the  vacancies  thus  cre- 
ated. Tellers  shall  be  appointed  by  the  chairman,  who  shall  coU 
lect  the  ballots  and  deliver  them  to  the  secretary,  who  shall  count 
the  same  in  open  session,  and  having  stated  the  result  of  the  count 
in  writing,  shall  sign  the  same  and  hand  it  to  the  chairman,  who 
shall  announce  the  result  to  the  meeting. 

Sec.  4.  A  report  of  the  proceedings  of  the  meeting  shall  be 
made  in  writing,  signed  by  the  chairman  and  secretary'  and  veri- 
fied by  them,  and  delivered  to  the  county  judge,  who  shall  there- 
upon issue  to  each  person  chosen  a  certificate  of  his  election,  and 
shall  also  issue  an  order  requiring  that  all  books,  papers,  and  all 
property  and  effects  be  immediately  delivered  to  the  officers  elect, 
and  the  petition  and  report,  indorsed  with  the  date  and  fact  of 
the  issuance  of  such  certiHcate  and  order,  shall  be  delivered  to  the 
county  clerk  to  be  by  him  filed  in  his  office,  and  thereafter  the  per- 
sons thus  elected  officers  shall  be  the  duly  elected  officers  and  hold 
office  until  the  next  regular  annual  meeting,  unless  removed  under 
the  provisions  hereof. 

Sec.  5.  For  all  services  in  the.ce  proceedings  the  county  clerk 
tl^ll  receive  ten  dollars  on  the  issuance  of  the  notice  and  ten  dol- 
lars on  the  issuance  of  the  certiticates. 

Sec.  6.  All  acts  or  parts  of  acts  conflicting  with  this  act 
»  reby  repealed. 

Sec.  7.  This  act  shall  take  effect  immediately. 

Approved  March  21,  1872. 


An  Act  to  amend  an  Act  entitled  "  An  Ad  to  provide  for  the  Fat- 
mention  of  Corporations  for  certain  PurpoaeeJ'*  approved  April 
fourteenth,  eighteen  hundred  and  fyhf-tkree.    [Stats.  1871-72, 
PF  526-7.J 

[Enacting  clause.] 
Sbotion  1.  Three  or  more  persons  may  incorporate. 

Section  1.  Section  two  of  said  act  is  hereby  amended  so  as  to 
read  as  follows : 

Sec.  2.  Any  three  or  more  persons  who  may  desire  to  form  a 
tonipany  for  any  one  or  more  of  the  purposes  specified  in  the  pre- 
ceding section,  may  make,  sign,  and  acknowledge  before  somt 
officer  competent  to  take  the  acknowledgment  of  deeds,  and  file  il 
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jhe  office  of  the  county  clerk  of  the  county  in  which  the  pr!ml{Mi! 
plac(i  of  business  of  the  company  is  intended  to  be  located,  and 
certified  copies  thereof  under  the  hand  of  the  clerk  and  seal  of  the 
County  Court  of  said  county,  in  the  office  of  the  secretary  of  state, 
and  in  the  office  of  the  clerk  of  the  several  counties  in  which  thev 
may  carry  on  their  business,  a  certificate  in  writing,  in  which  shall 
be  stated  tbe  corporate  name  of  the  company,  the  object  for  which 
the  company  shall  be  formed,  the  amount  of  its  capital  stock,  the 
time  of  its  existence,  not  to  exceed  fifty  years,  tne  number  of 
Khares  of  which  the  stock  shall  consist,  the  number  of  trustees, 
and  their  names,  who  shall  manage  the  concerns  of  the  company 
for  the  first  three  months,  and  the  names  of  the  city,  or  town,  and 
county  in  which  the  principal  place  of  business  of  the  company 
is  to  be  located. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  afttr 
3ts  passage. 

Approved  March  23,  1872. 


An  Act  tupplemental  to  an  Act  entitled  **  An  Act  to  authorize  ike 
Incorporation  of  CancU  Companies^  and  to  provide  for  the  Con- 
ttruetton  ofCfinaU  and  Ditches,^^  approved  April  second^  one  tAoM- 
iond  eight  hundred  awl  seventy.     [Stats.  1871-72,  pp.  732-738.] 

[Enacting  clause.] 

SxOTlON  1.  Formation,  of  corporations. 
2.  Location  of  routes  and  sites. 
8.  Condemnation  of  land. 

4.  Bridges. 

5.  Applies  only  to  Tehama  County. 

Sbotion  1.  Corporations  may  b?  formed  under  the  provisions 
of  the  act  entitled,  ^*  An  act  to  pro  ride  for  the  formation  of  cor- 
porations for  certain  purposes,''  approved  April  fourteenth,  eigh« 
teen  hundred  and  fifty-three,  and  ot  tiie  several  acts  amendatory 
thereof  and  supplementary  thereto,  for  the  following  purposes, 
namely,  the  construction  of  canals,  ditches,  and  finmes,  for  the 
transportation  of  passengers  or  of  freight,  or  of  both  passengers 
an5.  freight,  for  supplying  water  for  irrigation,  for  procuring  water 
power,  for  conveying  water  for  mining  or  manufacturing  or  agri- 
eultural  purposes,  or  for  any  or  all  of  such  purposes  combined. 

Sec.  2.  Any  company  organized  in  pursuance  of  this  act,  or  any 
company  organized  under  any  preexisting  acts  for  similar  pur- 
poses, snail  have  power  to  locate  and  fix  upon  the  line  or  route  ol 
Its  proposed  ditch,  canal,  or  flume,  and  select  the  site  or  sites  of 
Its  iHToposed  dams,  embankments,  and  reservoirs,  in  conformitjy 
frith  the  designation  of  its  engineer  or  business  manager. 
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Sbo.  3.  After  the  lapse  of  ten  days  firom  the  filing  of  the  report 
of  the  commissioners,  if  no  motion  to  vacate  the  same  is  iiiade>  of 
if.  being  made,  it  is  denied,  or  after  the  lapse  of  ten  days  from  the 
filing  of  the  report  of  a  new  commission,  as  provided  in  the  act  to 
Iv^hicb  this  act  is  supplemental,  the  county  judge  shall  proceed  to 
make  an  order  upon  the  same,  condemning  so  much  of  tne  land  a. 
he  shall  deem  necessary  for  such  canal,  or  ditch,  or  flume  and  othet 
works ;  such  order  ^hall  declare  the  sum  to  be  paid  by  way  of 
damages  by  such  company,  and  shall  award  to  such  company 
the  right  to  occupy  such  land  and  construct  the  proposed  works 
upon  payment  by  it  to  such  owner  or  occupant  of  the  sum  so  pro- 
vided, which  said  order  shall  be  duly  filed  m  the  ofiice  of  the  clerk 
of  said  County  Court  ;  and  from  the  date  of  the  payment  of  such 
sum  to  such  owner  or  occupant,  the  said  company  shall  have  full 
right  and  authority  to  enter  upon  such  land,  and  to  erect  and  con- 
struct its  proposed  canal,  ditch,  or  flume,  and  other  works  along 
the  proposed  route  and  upon  its  proposed  site  and  sites,  and  shaU 
have  and  enjoy  the  said  land  so  condemned  during  the  existence 
of  such  company ;  provided,  that  at  any  stage  of  the  proceedings 
under  this  act  subsequent  to  the  presentation  of  the  county  judge 
of  the  petition  mentioned  in  the  act  to  which  this  is  supplemental, 
and  to  the  filing  of  the  same  in  the  ofiice  of  the  clerk  of  said 
court,  said  court  or  the  judge  thereof  at  chambers  shall,  by  order 
or  rule  in  that  behalf  made,  authorize  such  company,  if  already  in 
possession,  to  continue  the  use  and  possession  of  the  land  so  sought 
to  be  condemned,  or  if  not  in  possession,  to  take  possession  of  and 
to  use  the  same  for  the  purposes  for  which  it  is  sought  to  be  con- 
demned, during  the  pendency  &c.i  until  the  final  conclusion  of 
such  proceedings,  and  shall  stay  ail  actions  and  proceedings  against 
such  company  on  account  thereof ;  provided^  further,  that  such 
company  shall  pay  into  court  a  sufiicient  sum  of  money,  or  give 
security  to  be  approved  by  said  court  or  the  judge  thereof,  to 
pay  the  said  damages  when  ascertained,  and  such  other  daraagM 
as  such  owner  or  occupant  of  said  premises  shall  sustain  by  reason 
of  such  entry  upon  and  use  of  the  same  under  and  in  pursuance 
of  the  order  last  aforesaid  if  said  petition  shall  be  denied  or  dis 
missed. 

S£<;.  4.  Every  company  organized  in  pursuance  of  this  act  shall 
construct  and  keep  in  good  repair  at  all  times,  for  public  use,  the 
various  bridges  across  any  canal,  ditch,  or  flume  owned  by  it, 
required  by  the  board  of  supervisors  of  the  county  wherein  such 
crossing  is  situated,  such  bridge  being  on  the  line  or  crossing  a 
public  highway  or  county  road,  and  necessary  for  public  use. 

Sec.  5.  The  provisions  of  this  supplemental  act  shall  apply  to 
the  county  of  Tehama  only;  but  nothing  herein  contained  snaL 
lie  construed  as  repealing  :my  part  or  portion  of  the  act  to  which 
Jiis  act  is  supplemental,  or  of  the  act  entitled,  "An  act  to  author- 
JW  thff  inco^ration  of  canal  companies  and  the  conttraction  of 
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fAoals,'*  approved  BCay  fourteenth,  eighteen  hundred  and  sixty- 
two,  but  the  said  act  saall  be  and  remain  in  full  force,  except  aa 
said  act  shall  be  construed  and  modified  in  its  application  to  th. 
eouuty  of  Tehama  by  the  provisions  of  this  act. 

Sec  6.  This  act  shall  take  effect  and  be  in  force  from  and  aftei 
Its  passhge. 

Approved  March  30,  1872. 


Jm  Aa  in  Relation  to  Foreign  Corporations.     [Stats.  1871-79, 

p.  826.] 

[Enacting  clause.] 

SsoriON  1.  A  resident  must  be  designated  upon  whom  process  may  be 
serred. 
2.  Penalty  for  failure  to  designate. 
8.  Priyileges  on  compliance.    , 

Section  1.  Every  corporation  heretofore  created  b^  the  laws  of 
any  other  State  and  doing  business  in  this  State  shall,  within  one 
hundred  and  twenty  days  after  the  f>assage  of  this  act.  and  any 
corporation  hereafter  created  and  doing  business  in  this  State, 
within  sixty  days  from  the  time  of  commencing  to  do  business  in 
this  State,  designate  some  person  residing  in  the  county  in  which 
the  principal  p&ce  of  business  of  said  corporation  in  this  State  is, 
upon  whom  process  issued  by  authority  of  or  under  any  law  of 
this  State  may  be  served,  and  within  the  time  aforesaid  shall  file 
such  designation  in  the  office  of  the  secretary  of  state;  and  a 
copy  of  such  designation,  duly  certified  by  said  officer,  shall  be 
evidence  of  such  appointment;  and  it  shall  be  lawful  to  serve  on 
such  person  so  designated  anv  process  issued  as  aforesaid.  Such 
service  shall  be  made  on  suc&  person  in  such  manner  as  shall  be 
prescribed  in  case  of  service  required  to  be  made  on  foreign  cor* 
porations,  and  such  service  shall  be  deemed  to  be  a  valid  service 
thereof. 

Sec.  2.  Every  corporation  created  by  the  laws  of  any  other  State 
which  shall  fail  to  comply  vkrith  the  provisions  of  the  first  section 
of  this  statute  shall  be  deuied  the  benefit  of  the  statutes  of  thi/ 
State  limiting  the  time  for  the  commencement  of  civil  actions. 

Sec.  3.  Every  corporation  created  by  the  laws  of  any  other 
State  which  shall  comply  with  the  provisions  of  the  first  section 
of  this  statute  shall  be  entitled  to  the  benefit  of  the  statutes  ol 
this  State  limiting  the  time  for  the  commencement  of  civil  ao 
*ions. 

Approved  April  1,  1872. 
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.in  Act  topnmoU  Irrigation.    [Stats.  1871-2,  pp.  945-94a. 

[EoActing  clause.] 

« 

SaonoH  1.  Petitions. 

2.  Publieation. 

8.  Districts. 

4.  ApproTftl  of  petitions 

6.  Record. 
%.  Tnutees. 

7.  By-laws. 

8.  Powers  of  trustees. 

9.  Beports. 

10.  Assessments  for  benefits. 

11.  Warrants. 

12.  Payments. 

13.  Subsequent  assessments. 

14.  Lists. 

16.  What  lists  must  contain. 

16.  Certified  copies. 

17.  Liens. 

18.  Time  for  payments. 

19.  Collection  by  suit. 

20.  Work. 

21.  Accounts. 

22.  Property. 

23.  Condemnation. 

24.  Code  of  civil  procedure. 
26.  Indiyidual  owners 

26.  PriYileges 

• 

SacnoN  1.  Whenever  the  owners  of  any  body  of  lands  susoefh 
Hble  of  one  mode  of  irrigation  or  drainage  desire  to  irrigate  or 
drain  the  same,  they  may  present  to  the  board  of  superyisors  of 
the  county  in  which  the  lands  or  the*  greater  portion  thereof  are 
situated,  at  a  regular  meeting  of  the  board,  a  petition  setting  forth 
that  they  desire  to  adopt  measures  to  irrigate  the  same,  the  de- 
scription of  the  lands  by  legal  subdivisions,  the  number  of  acres  in 
the  whole  district,  and  the  number  of  acres  in  each  tract,  with  the 
names  of  the  owners  thereof  and  the  names  of  three  persons  who 
may  desire  to  serve  as  trustees  for  the  first  three  months. 

Sec.  2.  The  petition  must  be  verified  by  the  affidavit  of  one  of 
the  petitioner.**,  and  must  be  published  for  four  weeks  n^xt  preced- 
ing the  hearing  thereof,  in  some  newspaper  published  in  the  county 
in  which  the  lands  are  situated ;  or,  if  there  is  no  newspaper  pub* 
(ished  in  the  county,  then  it  must  be  published  in  some  newspaper 
saving  a  general  circulation  in  the  county,  acd  an  afiidavit  of 
publication  must  be  filed  with  such  petition. 

Skc.  3.  When  a  district  is  situated  partly  in  different  counties 
Ihe  trustees  must«  after  fhe  petition  has  been  granted,  forwaid 
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topj  thereof  to  the  clerk  of  the  board  of  superyisors  of  each  of  the 
eoanties  in  which  any  portion  of  the  district  may  lie,  and  thi 
board  to  which  the  same  is  forwarded  must  not  allow  another  dis- 
trict to  be  formed  within  such  district  unless  with  the  consent  of 
the  trustees  thereof. 

Sec.  4.  If  the  board  of  supervisors  tiiid  upon  the  hearing  of  the 
petition  that  the  statements  are  correct,  ana  that  no  land  is  im- 
properly included  or  excepted  from  the  district,  they  must  note 
their  approval  on  the  petition,  which  approval  must  be  signed  by 
the  president  and  attested  b v  the  clerk ;  and  from  and  after  the 
approval  the  district  is  duly  formed,  and  the  persons  named  in  the 
petition  are  the  trustees  for  the  first  three  months,  and  until  their 
Bttcceasors  are  appointed. 

Sec.  5.  The  petition  must  then  be  recorded  by  the  county  re 
corder  in  a  book  kept  for  the  purpose. 

Sec  6.  After  the  approval  of  the  petition,  the  petitioners  may 
make  such  by-laws  as  they  deem  necessary  for  future  appoint- 
ment of  trustees  and  to  e^ect  the  works  of  irrigation  or  drainage, 
keep  the  same  in  repair  and  operation,  and  for  the  control  and 
management  thereof,  by  the  votes  or  consent  of  a  majority  of  the 
owners  of  the  lands  within  their  district. 

Sec.  7.  The  by-laws  adopted  must  be  signed  by  persons  owning 
a  majority  of  the  land  within  the  district,  and  must  be  recorded 
by  the  county  recorder  in  the  same  book  and  immediately  follow- 
ing the  petition. 

Sec.  8.  The  board  thus  formed  have  power  to  elect  one  of  their 
number  president  thereof,  and  to  employ  engineers  to  survey, 
plan,  locate,  and  estimate  the  cost  of  the  works  necessary  for  the 
irrigation,  the  water  rights  needed,  and  the  land  needed  for  right 
of  way,  including  drains,  canals,  sluices,  water  gates,  embank- 
ments, and  material  for  construction,  and  to  construct,  maintain, 
and  keep  in  repair  all  works  necessary  to  the  object  in  view. 

Sec.  U.  The  board  of  trustees  must  report  to  the  board  of  super- 
visors of  the  county,  or  if  the  district  is  in  more  than  one  county 
then  to  the  board  of  supervisors  of  each  county  in  which  the  dis- 
trict is  situated,  the  plans  of  the  work  and  estimates  of  the  costa, 
together  with  estimates  of  the  incidental  expenses  of  superintend- 
ence, repairs,  &c. 

Sec.  10.  The  board  by  which  the  district  was  formed  must  ap- 
point three  commissioners,  disinterested  persons,  resident  of  the 
county  in  which  the  district  or  some  part  thereof  is  situated,  and 
must  view  and  assess  upon  the  lands  situated  within  the  district 
a  charge  proportionate  to  the  whole  expense  and  to  the  benefits 
which  will  result  from  such  works,  which  charge  must  be  collected 
and  paid  into  the  county  treasury  as  hereinafter  provided,  and 
must  be  placed  by  the  treasurer  to  the  credit  of  the  district,  and 
Daid  out  for  the  work  of  irrigation  or  drainage  upon  the  warranto 
of  the  trustees,  approved  by  the  board  of  supervisors  of  ths 
Wtnatj. 
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Sec.  11.  The  warrants  drawn  by  the  trustees  mast,  after  the) 
are  approved  by  the  board  of  supervisors,  be  presented  to  th« 
trUMurer  of  the  county,  and,  if  they  are  not  paid  on  presentation, 
like  indorsement  must  be  made  thereon,  and  they  must  be  regia> 
tered  in  like  manner  as  county  warrants. 

Sbc.  12.  If  a  district  is  situated  partly  in  different  counties,  the 
charge  must  be  paid  into  the  treasury  of  the  county  in  which  the 
particular  tract  may  be  situated. 

Sbo.  13.  If  the  original  assessment  is  insufficient  to  provide  for 
the  complete  irrigation  or  draina^  of  the  lands  of  the  district,  or 
if  further  assessments  are  from  time  to  time  required  to  provide 
for  the  protection,  maintenance,  and  repair  of  the  worKs,  the 
trustees  must  present  to  the  board  of  supervisors  by  which  the 
district  was  formed  a  statement  of  the  work  to  be  done  and  its 
estimated  cost,  and  the  board  must  make  an  order  directing  the 
eommissioners  who  made  the  original  assessment,  or  other  com- 
missioners to  be  named  in  such  order,  to  assess  the  amount  of  such 
estimated  cost  as  a  charge  upon  the  lands  within  the  district, 
which  assessment  must  be  made  and  collected  in  the  same  man- 
ner as  the  original  assessment. 

Sec.  14.  The  commissioners  appointed  by  the  board  of  super- 
visors must  make  a  list  of  the  charges  assessed  against  each  tract 
of  laud. 

Sec.  15.  The  list  must  contain  : 

1.  A  description  by  legal  subdivisions  or  natural  boundaries,  of 
each  tract  assessed. 

2.  The  number  of  acres  in  each  tract. 

3.  The  names  of  the  owners  of  each  tract,  if  known,  and  if  un- 
known, that  fact 

4.  The  amount  of  the  charge  assessed  against  each  tract. 

Sec.  16.  The  list  so  made  must  be  filed  with  the  county  treas- 
urer of  the  county,  or  if  the  district  is  partly  situated  in  different 
counties,  then  the  original  list  must  be  filed  in  the  county  first  in 
order  under  alphabetical  arrangem^^nt,  and  copies  thereof,  certified 
by  the  commissioner,  must  be  filed  with  the  treasurer  of  each  of 
t£e  other  counties. 

Sec.  17.  From  and  after  the  filing  of  the  list,  or  certified  copy 
thereof,  lihe  charges  assessed  upon  any  tract  of  land  within  tne 
county  constitutes  a  lien  thereon. 

Sec.  18.  The  lists  thus  prepared  must  remain  in  the  office  of  the 
treasurer  for  thirty  days,  or  longer  if  ordered  by  the  board  of 
trustees,  uid  during  the  time  they  so  remain  any  person  may  pa; 
the  amount  of  the  charge  against  any  tract  to  the  treasuier,  with 
out  cost 

Seo.  19.  If  at  the  end  of  thirty  days,  or  of  the  longer  time  fixei 
by  the  (rustees,  all  of  the  charges  have  not  been  paid,  the  trtsas- 
aror  must  return  the  lists  to  the  district  attorney,  who  must  itf 
nee  proceed  by  civil  action  to  collect  such  charges. 
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Sbc.  90.  The  work  must  he  executed  under  the  direction  and  in 
the  manner  prescribed  by  the  board  of  trustees. 

Sbc.  21.  The  board  must  keep  accurate  accounts  of  all  expen- 
ditures, which  accouuts,  and  all  contracts  that  may  be  made  by 
them,  are  open  to  the  inspection  of  the  board  of  supervisors  and 
every  person  interested. 

Sec.  22.  The  trustees  may  acquire,  by  purchase,  all  property 
necessary  to  carry  out  and  maintain  the  system  of  irrigation  or 
drainage  provided  for. 

Skc.  23.  The  trustees  may  acquire  by  condemnation: 

1.  The  right  to  the  use  of  any  running  water  not  already  used 
for  culinary  or  domestic  purposes,  or  for  irrigating,  milling,  or 
mining  purposes. 

2.  The  right  of  way  for  canals,  drains,  embankments,  and  other 
work  necessary,  and  may  take  materials  for  the  construction, 
maintenance,  and  repair  thereof,  from  lands  outside  of  as  well  as 
within  the  limits  of  the  district. 

Skc.  24.  The  provisions  of  Title  VII.,  Part  III.,  of  the  Code  of 
Civil  Procedure  are  applicable  to,  and  the  condemnation  herein 
provided  for  must  be  made  thereunder. 

Sec.  25.  Whenever  any  district  susceptible  of  one  mode  of  irri- 
gation or  drainage  is  entirely  owned  by  parties  who  desire  to  irri- 
gate or  drain  the  same,  and  to  manage  the  irrigation  or  drainage 
without  the  intervention  of  trustees  or  the  establishment  of  by- 
laws, they  may  file  the  petition  provided  for  in  sections  one  and 
two,  and  must  state  therein  that  they  intend  to  undertake  the 
irrigation  or  drainage  on  their  own  responsibility. 

Sec.  26.  If  the  petition  is  granted,  the  owners  of  the  lands 
have  all  the  rights,  immunities,  and  privileges  granted  to  boards 
9f  trustees,  and  in  all  proceedings  the  names  of  the  owners  may 
be  used  instead  of  the  names  of  trustees. 

Sec.  27.  This  act  shall  not  be  so  construed  as  applying  to  the 
counties  of  Fresno,  Kern,  Tulare,  and  Yolc. 

Sec.  28.  This  act,  and  the  provisions  of  the  title  of  the  Code 
of  Civil  Procedure  herein  referred  to,  so  far  as  proceedings  under 
this  act  are  to  be  had,  shall  be  in  force  from  and  after  the  passagi 
yf  this  act. 

iipp roved  April  1,  1873. 
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An  Act  in  Jielation  to  the  Care  of  Orphan  and  Ala  tdoned  Chil- 
dren.    [Stats.  1873-4,  pp.  29''~8.] 

[Enacting  clause.] 

BiOTiON  1.  Names  must  be  published  quarterly. 

2.  Abandonment  by  parents  a  misdemeanor. 

3.  Child  remaining  in  asylum  one  year  is  deemed  abandoned. 

4.  Managers  entitled  to  guardianship  of  abandoned  child. 

Section  1.  It  shall  be  the  duty  of  the  officers  or  managers  <rf 
each  and  every  orphan  asylum  in  this  State,  to  publish,  on  the 
nrst  of  January,  April,  July,  and  October,  in  each  year,  in  some 
newspaper  of  general  circulation  published  in  the  county  when 
such  asylum  shall  be  situated,  a  notice,  giving  the  name,  age, 
and  sex  of  each  child  received  into  such  orphan  asylum  as  an 
orphan  since  the  last  quarterly  publication,  together  with  such 
other  information  as  would  be  likely  to  lead  to  the  identification 
of  such  child  by  its  relations  or  friends.  Such  notice  must  be  pub- 
lished for  at  least  four  weeks,  if  in  a  weekly,  and  for  at  least  ten 
days,  if  in  a  daily  newspaper. 

^EG.  2.  Any  parent  who  shall  knowingly  and  wilfully  abandon, 
and  who,  having  the  ability  so  to  do,  shall  fail,  neglect,  or  refuse 
to  maintain  his  or  her  minor  child  under  the  age  of  fourteen  years, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  may  be  prosecuted 
and  punished  therefor,  and  shall  forfeit  the  ^uaraianship  of  such 
child.  Any  person  who  shall  falsely,  knowmg  the  same  to  be 
false,  represent  to  any  manager,  officer,  or  agent  of  any  orphan 
a.sylum  or  charitable  association  for  the  care  of  orphans,  that  anf 
child  for  whose  admission  into  such  asylum  application  is  made,  is 
an  orphan,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished 
accordingly. 

Sec.  3.  Any  parr;nt  or  guardian  who  shall  knowingly  permit 
his  or  her  child  or  ward  to  remain  for  the  space  of  one  year  in  any 
orphan  asylum  in  this  State,  wherein  such  child  shall  be  supporter 
by  charity,  and  yho,  during  such  period,  shall  fail  or  neglect  ti 
give  notice  in  writing  to  the  managers  or  officers  of  such  asylum 
Uiat  he  Dr  she  is  such  parent  or  guardian^  shall  be  deemed  to  have 
abandoned,  and  shall  torever  forfeit  all  nght  to  the  guardianship, 
eare,  custody,  and  control  of  such  child. 

Sec.  4.  The  officers  or  managers  of  the  orphan  asylum  havint 
any  such  abandoned  child  in  its  care,  shall  have  the  preferrer 
right  to  the  guardianship  of  such  child,  and  upon  application  to 
the  courts  in  the  manner  nroscribed  bylaw,  shall  be  duly  appointed 
such  guardians,  and  shall  have  letters  of  guardianship. 

Sec.  5.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  March  7, 1874. 

See  Act  of  March  25  1880. 
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ikm  Ad  reUttmg  to  Conveyancei  of  Real  Estate.    [Stats.  1873-4 

pp.  345-6.] 

[Enacting  clause.] 

SsoTiOH  1.  Conreyance  by  party  who  has  changed  his  name. 
2.  Oonyeyance  to  be  indexed  in  both  names. 
8.  Duty  of  recorders. 

Section  1.  Any  person  in  whom  ttie  title  of  real  estate  is  vested, 
who  shall  afterwards,  from  any  cause,  have  his  or  her  nanu 
changed,  shall,  in  any  conveyances  of  said  real  estate  so  held,  set 
forth  the  name  in  which  he  or  she  derived  title  to  said  real 
estate. 

Skg.  2.  All  conveyances  of  real  estate,  except  patents  Issued  by 
the  State  as  a  party  made  by  any  public  ofHcer  pursuant  to  any 
law  of  this  State,  shall,  when  recorded  by  the  county  recorder, 
be  by  him  alphabetically  indexed  in  the  ''Index  of  Grantors,'* 
both  in  the  name  of  the  oilicer  making  such  sale,  and  in  the  name 
of  the  person  owning  the  property  so  sold. 

Skc.  3.  It  is  hereby  made  the  duty  of  all  county  recorders  to  al- 
phabetically index,  in  the  ''  Index  of  Grantors,"  both  in  the  name 
By  which  title  was  acquired,  and  also  by  which  the  same  was  con- 
veyed, all  conveyances  referred  to  in  section  one  of  this  act. 

Sec.  4.  This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  March  11,  1 874. 


4w  Ad  tupplementary  to  an  Act  entitled  an  Act  to  authorize  iht 
Fomuitwn  of  Corporations  to  ])rovide  the  Members  thereof  with 
Homesteafls,  or  Lots  of  Land  suitable  Jbi'  Homesteads^  approved 
May  twentieth^  eighteen  hundred  and  sixty-one.  [Stats.  1873-4, 
p.  525.] 

[Enacting  clause.] 

SionoN  1.  Extending  corporate  existence. 
2.  Extension,  how  made. 

Section  1.  Any  corporation  formed  under  the  act  to  which  tLA 
act  is  supplemental,  whose  penod  of  existence  is  not  stated  in  its 
articles  of  incorporation  to  be  ten  years,  may  continue  its  corporate 
fxistence  for  ten  years  from  the  date  of  filing  its  articles  of  incor- 
Ooration,  upon  complying  with  the  provisions  of  this  act. 

Skc.  2.  Any  such  corporation  existing  on  the  first  day  of  Jan- 
•ary   eighteen  hundrpd  and  seventy -four,  may,  at  any  time  befon 
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its  period  of  existence,  as  stated  in  its  articles  of  incorporation, 
•diall  expire,  continue  its  existence,  as  stated  in  section  one  of  thii 
tct,  by  a  majority  vote  of  its  board  of  trustees  at  any  meeting  of 
4uch  board,  or  by  a  vote  of  a  majority  of  the  stockholders  as  the 
9oard  uf  trustees  may  elect.  A  certificate  of  the  action  of  the 
directors,  signed  by  them  and  their  secretary,  when  the  election 
fs  made  by  their  vote,  or  upon  the  written  consent  of  the  stock- 
holders or  members,  or  a  certificate  of  the  proceedings  of  the  meet- 
ing of  the  stockholders  or  members,  when  such  election  is  made  at 
any  such  meeting,  signed  by  the  chairman  and  secretary  of  the 
meeting  and  a  majority  of  the  directors,  must  be  filed  in  the  ofSce 
of  the  clerk  of  the  county  where  the  original  articles  of  incorpora- 
tion are  filed,  and  a  certified  copy  thereof  must  be  filed  in  the 
office  of  the  secretary  of  state ;  and  thereafter  the  corporation 
shall  continue  its  existence  under  the  provisions  of  this  act,  and 
shall  possess  all  the  rights  and  power.o,  and  be  subject  to  all  the 
obligations,  restrictions,  and  limitations  prescribed  by  the  act  of 
which  this  is  supplementary. 

Sec.  3.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved,  March  23, 1874. 


An  Act  to  enable  Certain  Parties  therein  named  to  aiieneUe  or   m- 
cumber  Homesteads.     [Stats.  1873-4,  pp.  582-3.] 

[Enacting  clause.] 

Section  1.  Sale  of  homestead  of  insane  person. 

2.  What  notice  given. 

3.  Application,  when  filed. 

4.  Order  of  court. 

6.  Fees  of  public  administrator. 

Section  1.  In  case  of  a  homestead,  if  either  the  husband  of 
wife  shall  become  hopelessly  insane,  upon  application  of  the  hus- 
band or  wife,  not  insane,  to  the  Probate  Court  of  the  county  in 
which  said  homestead  is  situated,  and  upon  due  proof  of  «uch 
.  "ssanity,  the  court  may  make  an  order  permitting  the  husband  or 
wife,  not  insane,  to  sell  and  convey,  or  mortgage  such  home- 
stead. 

Sec.  2.  Notice  of  the  application  for  such  order  shall  be  given 
by  publication  of  the  same,  m  a  newspaper  published  in  the  county 
n  which  such  homestead  is  situated,  if  there  be  a  newspaper 
published  therein,  once  each  week  for  three  successive  weeks  prior 
*o  the  hearing  of  such  application,  and  a  copy  of  such  notice 
shall  also  be  served  upon  the  nearest  male  relative  of  such  insan< 
Q'lsband  or  wife,  resident  in  this  State,  at  least  three  weeks  pricf 
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ID  such  application ;  and  in  case  there  be  no  such  male  relative 
known  to  the  applicant,  a  copy  of  such  notice  shall  be  serve* 
upon  the  public  administrator  of  the  county  in  which  such  home^ 
stead  is  situated  ;  and  it  is  thereby  made  the  duty  of  such  public 
administrator,  upon  being  served  with  a  copy  or  such  notice,  to 
appear  in  court  and  see  that  such  application  is  made  in  good 
faitii,  and  that  the  proceedings  thereon  are  fairly  conducted. 

Sec.  3.  Thirty  days  before  the  hearing  of  any  application  under 
the  provisions  of  the  act,  the  applicant  shall  present  and  file  in 
the  court  in  which  such  application  is  to  be  heard,  a  petition  for 
the  order  mentioned  in  the  first  section  of  this  act,  subscribed  and 
sworn  to  by  the  a]>pllcant,  setting  forth  the  name  and  age  of  the 
insane  husband  or  wife;  the  number,  age,  and  sex  of  the  chil- 
dren of  such  insane  husband  or  wife ;  a  description  of  the  prem- 
ises constituting  the  homestead;  the  value  of  the  same;  the 
county  in  which  it  is  situated,  and  such  facts  in  addition  to  that 
of  the  insanity  of  the  husband  or  wife  relating  to  the  circum- 
stances and  necessities  of  the  applicant  and  his  or  her  family,  as 
he  or  she  may  rely  upon  in  support  of  the  petition. 

Sec.  4.  If  the  court  shall  make  the  order  provided  for  in  the 
first  section  of  this  act,  the  same  shall  be  entered  upon  the  min- 
utes of  the  court,  and  thereafter  any  sale,  conveyance,  or  mort- 
gage made  in  pursuance  of  such  order,  shall  be  as  valid  and 
effectual  as  if  the  property  affected  thereby  was  the  absolute 
property  of  the  person  making  such  sale,  conveyance,  or  mortr 
gage,  in  fee  simple. 

Sec.  5.  For  all  services  rendered  by  any  public  administrator, 
under  the  provisions  of  this  act,  he  shall  be  allowed  a  fee  not 
exceeding  twenty  dollars,  to  be  fixed  by  the  court^  and  the  same 
shall  be  taxed  as  costs  against  the  person  making  application 
for  the  order  herein  provided  for. 

Sec.  6.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from  and 
nfter  its  passage. 

Approved,  March  25,  1874. 


ib^  j.€t  relating  to  Mutual,  Beneficial,  and  Relief  Assodathm 

[Stats.  1873-74,  pp.  745-6.] 

[Enacting  clause.] 

Bbotioh  1.  Associations  may  be  formed.    Number  of  memben. 
2.  Formed  by  filing  certificate. 
8.  Assessments. 
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lBono]i4   May  Bve  and  own  property 
6.  By-lawB. 
6.  Existing  aBsocifttions  may  avail  fcheniMlTea  ol  this  aot. 

Section  1.  Associations  may  be  formed  fur  the  purpose  of  p*^- 
tng  to  the  nominee  of  any  member,  a  sum  upon  the  death  of  said 
member,  not  exceeding  three  dollars  for  each  member  of  such  aa- 
lociation.  No  such  association  shall  exceed  in  number  one  thou- 
sand persons. 

Sxa  2.  Such  association  shall  be  formed  by  filing  a  verified 
certlhcate  in  the  office  of  the  clerk  of  the  county  in  which  the 
principal  place  of  business  shall  be  situated,  and  filing  a  like  cer- 
tificate in  the  office  of  tha  secretary  of  the  state  ;  such  certificate 
•hail  stale  the  general  objects  of  the  association,  its  principal  place 
of  business,  and  the  names  of  the  officers  selected  to  hold  offica 
for  the  first  three  months,  and  shall  be  signed  by  said  ofiicers,  and 
verified  by  at  least  three  of  them. 

Sec.  3.  Said  associations,  upon  the  death  of  each  member,  may 
.evy  an  assessment  upon  each  member  living  at  the  time  of  the 
death,  not  exceeding  three  dollars  for  each  member,  and  collect 
the  same,  and  pay  the  same  to  the  nominee  of  such  deceased;  and 
may  also  provide  the  payment  of  such  annual  payments  of  mem- 
bers as  may  be  deemed  best.  Such  annual  assessment  upon  any 
one  member  not  to  be  raised  above  the  annual  assessment  e8tal>- 
lished  at  the  time  such  member  joined  such  association. 

Sec.  4.  Such  association,  by  its  name,  may  sue  and  be  sued,  and 
may  loan  such  funds  as  it  may  have  on  hand,  and  may  own  sufii- 
cient  real  estate  for  its  business  purposes,  and  such  other  real  es- 
tate as  it  may  be  necessary  to  purchase  on  foreclosure  of  its  mort- 
gages ;  provided^  such  real  estate  so  obtained  through  foreclosure 
shall  be  sold  and  conveyed  within  five  years  from  the  day  title  is 
obtained,  unless  the  District  Court  of  the  proper  district  shall,  upon 
petition  and  good  cause  shown,  extend  the  time. 

Sec.  5.  Such  association  may  make  such  by-laws,  not  incon- 
sistent with  the  laws  of  this  State,  as  may  be  necessary  for  its  gov 
ernment,  and  for  the  transaction  of  its  business,  and  shall  not  b% 
subject  to  the  provisions  of  the  general  insurance  laws. 

Sec.  6.  All  associations  heretofore  formed  for  the  objects  con- 
^mplated  by  this  act,  and  now  in  operation,  may  avail  themselvet 
•f  its  provisions  by  filing  the  certificate  provided  for  in  section  one 
^•roinaed,  that  such  societies  shall  not  have  a  greater  momberdiii 
than  three  thousand. 

Seo.  7.  This  act  shall  take  effect  immediately. 

Approved  March  28, 1874. 
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Am  Act  for  the  Better  Protection  of  the  Stockholderb  in  Corpora^ 
tions  formed  under  the  Laws  of  the  State  of  Calif  omia^  for  the 
purpose  of  Carrying  on  and  Conducting  the  Business  of  Mining. 
tStats.  1873-74,  pp.  866-867.] 

[Enacting  clause.] 

SiOTiON  1.  Books  to  be  open  for  examination  of  stockholders  ;  writtea 
statements  semi-annually. 
2.  Stockholders  to  have  the  right  of  examining  property. 
8.  Irustees  liable  to  fine  and  expenses. 

Section  1.  It  shall  be  the  duty  of  the  secretary  of  every 
poration  formed  under  the  laws  of  the  State  of  California,  for 
purpose  of  mining,  to  keep  the  books  of  such  corporation,  asif^re- 
scribed  by  its  by-laws,  provided  such  by-laws  are  not  incom^tent 
with  the  laws  of  this  State.  The  books  of  such  corporat^n  shall 
be  produced  for  examination  and  inspection  during  thjrhours  of 
business,  every  day  in  the  year,  Sundays  and  le^allvDlidays  ex- 
cepted, upon  we  demand  of  any  stockholder,  holdino^nd  present- 
ing a  certificate  of  stock  in  such  corporation,  eiliner  in  bis  own 
name  or  properly  indorsed ;  and  the  secretary  oL^uch  corporation 
shall  be  required  upon  the  demand  of  any  s^ckholder  holding 
stock  in  such  corporation,  to  the  amount  oflfve  hundred  dollars, 
par  value,  to  have  the  books  of  the  corporainon  written  up  at  the 
end  of  each  month,  and  shall  make  ou^i  balance  sheet  showing 
the  correct  financial  condition  of  the  cooiporation ;  and  on  or  before 
the  tenth  day  of  January  and  July  o^each  year,  he  shall  make  out 
a  written  statement,  showing  all  the  business  and  financial  trans- 
actions of  the  corporation  for  tl^B  six  months  preceding,  which 
statement  shall  also  contain  a^wl  description  of  all  property  of 
the  corporation,  and  the  chaoircter  and  extent  of  the  same,  and 
such  statements,  together  w^  all  papers  and  records  of  the  corpo- 
ration, shall  be  open  to  y^mination  and  inspection  upon  any  de- 
mand by  such  stockholdjE^  All  demands  of  stockholders,  as  spe 
cified  in  this  section,  sh^l  be  made  to  the  secretary,  at  the  ofiice  of 
the  corporation,  whes^its  principal  place  of  business  is  located. 

Sec.  2.  Any  owner  of  stock,  of  the  par  value  of  $500,  in  any 
of  the  corporatioBfs  mentioned  in  section  one  of  this  act,  shall  at 
all  hours  of  buairaess  or  labor  on  or  about  the  premises  or  property 
of  such  corporation,  have  the  right  to  enter  upon  such  property 
and  examiyrthe  same,  either  on  the  surface  or  underground.  And 
it  is  hera^  made  the  duty  of  an^*^  and  all  officers,  managers, 
agentsy^perintendents,  or  persons  in  charge,  to  allow  any  such 
stockhfCTider  to  enter  upon  and  examine  an}'  of  the  property  of  such 
corp^ation,  at  an^  time  during  the  hours  of  business  or  labor. 
*  ~ii  the  presentations  of  certificates  of  stock  in  the  corporation  of 
par  value  of  $500,  to  the  officer  or  person  in  charge,  shall  be 
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prima  facie  evidence  of  ownership  and  right  to  enter  upon  or  ii 
and  make  examinations  of  the  property  of  the  corporation^^ 

Sec.  3.  The  violations  of  any  of  the  provisions  of  s^0(fons  one 
and  two  of  this  act,  shall  subject  the  trustees  of  th^^f^oration  to 
a  line  of  two  hundred  dollars  and  costs  of  suj^f^^nd  the  expenses 
of  the  stockholders  so  refused,  in  travelling<oand  from  the  prop- 
erty, which  may  be  recovered  in  SLnv^fii^uH  of  competent  jurisdic- 
tion, either  in  the  county  wheretj^'^operty  is  situated,  or  in  the 
county  where  the  office  and;^»!ticipal  place  of  business  of  the  cor- 
poration is  situated,  whjpfe^id  fine  shall  be  imposed  and  collected 
tor,  and  paid  overJp*<^ person  so  refused,  together  with  all  mon- 
eys collected  fjyj«<^  said  travelling  expenses. 

Sec  4^^!i1^t8  in  conflict  with  the  provisions  of  this  act  are 
herebj^ 

!j>proved  March  30,  1874. 
"See  Act  of  1880,  p.  491. 


An  Act  concerning  Corporations  and  Persons  engaged  in  the  Bud' 
ness  of  Banking,    [Stats.  1875-76,  p.  729.] 

[Enacting  clause.] 

Section  1.  Banks  to  publish  semi-annual  statements. 

2.  Assets  and  liabilities  to  be  described. 

3.  Liability  for  making  false  statement. 

4.  Foreign  banking  corporations. 

5.  Recorder  to  keep  records. 

6.  Fees  of  recorder. 

Section  1.  Every  corporation,  and  all  persons,  and  every  per- 
6on  hereafter  doing  a  banking  business  in  this  State  shall,  in  tfan- 
uary  and  July  of  every  year,  publish  in  at  least  one  newspaper 
published  in  the  county  in  which  the  principal  office  of  such  cor- 
poration may  be  situated,  or  in  which  said  persons  or  person  may 
reside,  and  also  file  for  record,  in  the  recorder's  office  of  said 
county,  a  sworn  statement,  verified,  in  the  case  of  any  such  cor- 
poration, by  its  president  or  manager,  and  by  its  secretary  or 
cashier,  and  in  the  case  of  any  such  individual  or  individuals,  by 
him  or  them,  of  the  amount  of  capital  actually  paid  into  such  cor- 
poration, or  into  such  banking  business ;  provided^  that  nothing 
shall  be  deemed  capital  actually  paid  in  except  money  bond  Jide 
paid  into  the  treasury  of  such  bank,  and  under  no  circumstances 
shall  the  promissory  note,  check,  or  other  obligation  of  any  di- 
rector or  stockholder,  or  of  the  proprietors  or  proprietor  of  any 
such  bank,  be  treated,  computed,  or  in  any  manner  considered 
«ny  part  of  such  actually  paid  in  capital.  If  no  newspaper  of 
general  circulation  be  published  in  the  aforementioned  conntj, 


▲PPBNDIX.  48A 

Jien  an  I  «n  that  case  such  publication  of  said  statement  shall  be 
nade  ii.  at  least  one  newspaper  of  general  circulation  published 
kn  the  c/ty  and  county  of  San  Francisco,  and  in  one  newspaper  of 
general  circulation  published  in  the  city  and  county  of  JSacm- 
mento. 

Sec.  2.  Every  corporation  and  all  persons  and  every  person 
hereafter  doin^  a  banking  business  in  this  State  shall  likewise 
publish  in  such  newspaper  or  newspapers,  and  shall  also  Hie  for 
record,  in  the  recorder's  office  of  said  coanty,  in  January  and 
July  of  each  j^ear,  a  like  sworn  statement  of  the  actual  condition 
and  value  of  its  assets  and  liabilities,  and  where  said  assets  art 
situated. 

Sec.  3.  The  directors  of  every  such  corporation  which  shall 
publish  or  tile  for  record,  as  aforesaid,  a  false  statement  of  the 
amount  of  capital  actually  and  bond  fide  paid  into  such  corpora- 
tion, or  a  false  statement  of  the  actual  condition  and  value  of  its 
assets  and  liabilities,  or  as  to  where  said  assets  are  situated,  shall 
be  jointly  and  severally  liable  to  any  person  thereafter  dealing 
with  such  corporation  to  the  full  extent  of  such  dealing ;  and  no 
corporation,  and  no  person  or  persons  who  fail  to  comply  with  the 
provisions  or  any  of  the  provisions  of  this  law,  shall  maintain  or 
prosecute  any  action  or  proceeding  in  any  of  the  courts  of  this 
State  until  they  shall  have  first  duly  tiled  the  statements  herein 
[tfovided  for,  and  in  all  other  respects  complied  with  the  provisions 
of  this  law ;  nor  shall  any  assignee  or  assignees  of  any  such  cor- 
^•oration  or  person  whose  assignment  shall  be  made  subsequent  to 
3iy  such  failure  to  comply  with  the  provisions  of  this  law,  main- 
ain  any  action  or  proceeding  in  any  court  of  this  State  until  hia 
*r  their  assignor  or  assignors  shall  have  first  duly  complied  with 
iie  provisions  of  this  law. 

Sec.  4.  Where  any  of  such  banking  corporations  shall  be  for- 
lign,  the  statements  hereinbefore  provided  for  shall  be  verified  by 
the  agent  or  manager  of  the  business  of  such  corporation  resident 
in  this  State,  who  shall  be  subject  to  the  same  liabilities  herein 
provided  as  against  directors  of  an^  such  banking  corporation,  and 
also  as  against  every  such  bank  oihcer. 

Sec.  5.  The  recorder  of  each  county  of  this  State  shall  keep  two 
■ets  of  well-bound  books  for  the  record  of  the  sworn  statements 
herein  provided  for,  respectively,  one  of  which  sets  of  books  shall 
be  labelled,  ''Statements  of  Banking  Capital,"  and  the  other, 
** Statements  of  Banking  Assets,"  and  said  recorder  shall,  upon 
the  payment  of  his  fees  for  the  same,  record  separately  said  respec- 
live  sworn  statements  in  its  appropriate  book,  and  shall  keep  a 
separate  index  of  each  of  said  sets  of  b^oks.  Said  original  sworn 
statements  need  not  be  acknowledged  ic  order  to  be  recorded  as 
foresaid,  but  must  be  verified  as  aforesaid  before  some  judge  or 
officer  of  this  State  authorized  to  take  atfidavits  to  be  used  before 
injr  court  in  this  State,  and  shall  always  remaia  and  be  kept  or 
lie  in  tbe  office  of  said  recorder. 
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Sec.  6.  The  recorder  of  every  county  in  this  State  shall  receive, 
for  recording  any  of  the  sworn  statements  herein  provided  for,  foi 
every  folio,  twenty-five  cents  ;  and  for  noting  on  any  such  sworn 
itatement  the  time  when  and  the  place  where  recorded,  twenty- 
five  cents ;  and  for  certified  copies  of  such  sworn  statements,  to 
which  any  one  paying  for  the  same  shall  be  entitled,  twenty-five 
cents  per  folio. 

Seo.  7.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  April  1,  1876. 


ilfi  Act  concerning  Lodging-houses  and  Sleeping  Apartments  wiihm 
the  Limits  of  Incorporated  Cities,     [Stats.  1875-6,  p.  759.] 

[Enacting  clause.] 

Section  1.  Nimiber  of  cubic  feet  for  each  person. 
2.  Misdemeanor. 
8.  Arrest. 
4.  Buildings  excepted. 

SBcnoN  X.  Every  person  who  owns,  leases,  lets,  or  hires,  to 
any  person  or  persons,  any  room  or  apartment  in  any  building, 
bouse,  or  other  structure,  within  the  limits  of  any  incorporated 
city,  or  city  and  county,  within  the  State  of  California,  for  the 
purpose  of  a  lodging  or  sleeping  apartment,  which  room  or  apart- 
ment contains  less  than  five  hundred  cubic  feet  of  space^  in  the 
clear,  for  each  person  so  occupying  such  room  or  apartment,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  be  punished  b}'  a  fine  of  not  less  than  fift^  (50)  dollars  or 
more  than  five  hundred  (500)  dollars,  or  by  impnsonment  in  the 
county  jail,  or  by  both  such  fine  or  imprisonment. 

Sec.  2.  Any  person  or  persons  found  sleeping  or  lodging,  or 
who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging  in  any 
room  or  apartment  whicn  contains  less  than  five  hundred  (500) 
cubic  feet  of  space,  in  the  clear,  for  each  person  so  occupying  sach 
room  or  apartment,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction,  be  punished  by  a  fine  of  not  less  than  ten 
(10)  or  more  than  fifty  (50)  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  such  other 
person  to  whom  the  police  powers  of  a  city  are  delegated),  to  de- 
tail a  competent  and  qualified  officer  or  officers  of  the  regular  force 
to  examine  into  any  violation  of  any  of  the  provfsions  of  this  act| 
»nd  to  arrest  any  person  guilty  of  any  such  violation. 

Sec.  4.  The  provisions  of  this  act  shall  not  be  construed  tc 
Ipply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other  publii 
vstittttions. 
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Sbc.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  proviaioiu  of 
tfiis  act  are  hereby  repealed. 

Skg.  6.  This  act  shall  take  effect  and  be  in  force  from  and  Aftu 
its  passage. 

Approved  April  3, 1876. 


An  Act  Belative  to  Apprentices  and  Makers.     [Stats.  1875-6,  pp 
842-845 ;  as  amended  Stats.  1880,  p.  177.]  ■ 

[Enacting  clause.] 

SlonON  1.  Minors  may  be  apprenticed. 
2.  By  whom. 
8.  Consent  of  minor  necessary. 

4.  Indentures. 

5.  Indentures  not  binding  after  death  of  maatar 

6.  When  mother  may  consent. 

7.  Executor  may  bind. 

8.  County  Court  may  bind. 

9.  Obligations  of  master. 

10.  Payments  to  be  to  apprentice  alone. 

11.  Treatment  of  apprentices. 

12.  Ago  to  be  stated. 

13.  Court  to  liear  complaints. 

14.  Court  m^iy  dischavKo  apprentice. 
16.  Liability  of  uiaj^ter. 

16.  Action  for  neglect,  &c.,  of  apprentice 

17.  Court  may  dissolve  appreuticcship. 

18.  Parties  to  indenture  liable  for  breach  of  covenant 

19.  Encouragement  of  runaway  a  misdemeanor 

20.  On  removal  of  master  from  the  State. 

Section  1.  All  minors,  at  the  age  of  fourteen  years,  may  b« 
bound  by  covenant  or  indenture,  in  conformity  with  the  stipula- 
tions herein  specified,  to  any  mechanical  trade  or  art,  or  the  occu«' 
pation  of  farming,  as  apprentices ;  males,  to  the  age  of  twenty- 
one  years,  and  females  to  the  age  of  eighteen. 

Sec.  2.  Minors,  at  or  above  the  age  of  fourteen  years,  may  be 
Dound  by  the  father,  or,  in  case  of  his  death,  incompetency,  or 
where  he  shall  have  wilfully  abandoned  his  family  for  one  year 
without  making  suitable  provision  for  their  support,  or  has  become 
an  habitual  drunkard,  vagrant,  &c.,  then  by  their  mother,  or  by 
their  legal  guardian;  and  if  illegitimate,  they  may  be  bound  by 
their  mother ;  and  if  they  have  no  parent  competent  to  act,  and 
to  guardian,  they  may  bind  themselves,  with  the  approbation  of 
the  Superior  Court  of  the  county  where  they  reside  •  but  the  power 
>f  a  mother  to  bind  her  children,  whether  legitimate  or  illegiti* 
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mate,  shall  cease  upon  her  subsequent  marriage,  and  shall  not  b% 
exercised  by  herself  or  her  husband,  at  an}'  time  during  her  mar* 
riage,  without  the  approval  of  the  Superior  Court  of  the  county 
wherein  she  or  he  resides. 

Sec.  3.  In  ail  cases,  the  consent  of  the  minor,  personally,  ii 
required  as  a  party  to  the  covenant,  and  should  be  so  expressed 
in  the  indenture,  and  testided  by  his  or  her  signing  the  same. 

Sec.  4.  Indentures  shall  be  signed,  sealed,  and  delivered  in 
duplicate  copies,  in  the  presence  of  all  the  parties  concerned,  and 
when  made  with  the  approbation  of  the  Superior  Court,  or  the 
judge  thereof,  in  vacation,  such  approbation  shall  be  certified  in 
writing  indorsed  upon  each  copy  of  the  indenture.  One  copy  of 
the  indenture  shall  be  kept  for  tlie  use  of  the  minor  by  his  parent 
or  guardian  (when  executed  by  them,  respectively),  but  when 
made  with  the  approbation  of  the  court,  it  shall  be  deposited  in 
the  safe  keeping  of  the  clerk  of  said  court  for  the  use  of  the 
minor.  The  other  copy  shall  be  held  by  the  master,  and  delK'ered 
up  by  him  to  the  appreatice  at  the  expiration  of  his  term  of 
aervice. 

Sec.  5.  No  indenture  of  apprentice,  made  in  pursuance  of  this 
act,  shall  bind  the  minor  after  the  death  of  his  master,  but  the 
apprenticeship  shall  be  thenceforth  discharged,  and  the  minor  may 
be  bound  out  anew. 

Sec.  6.  Facts  of  incapacity,  desertion,  drunkenness,  vagrancy', 
&j.,  shall  be  decided  in  the  said  court  by  a  jury,  before  the  in- 
denture shall  take  effect,  and  an  indorsement  on  the  indenture, 
under  seal  of  the  court,  that  the  charge  or  charges  are  proved, 
shall  be  sufficient  evidence  of  the  mother's  power  to  give  such  con- 
sent; but  if  the  jury  do  not  find  the  charge  or  charges  to  be  true, 
the  person  at  whose  instance  such  proceedings  may  have  been  had 
shall  pay  all  costs  attending  the  same. 

Sec.  7.   The  executor  who,  by  the  will  of  the  father,  is  directed 
to  bring  up  his  child  to  a  trade  or  calling,  shall  have  power  to 
lind  such  by  indenture  in  like  manner  as  the  father,  if  living, 
night  have  done. 

Sec.  8.  When  any  minor  who  is  poor,  homeless,  chargeable  to 
the  county,  or  an  outcast,  has  no  visible  means  of  obtaining  an 
honest  livelihood,  it  shall  be  lawful  for  the  said  court  to  biud 
tfuch  apprentice  until,  if  a  male,  he  arrives  at  the  age  of  twenty- 
one,  and  if  a  female,  to  the  age  of  eighteen. 

Sec.  9.  It  shall  be  unlawful  for  any  master  to  remove  an  ap- 
prentice out  of  this  State;  and  in  all  indentures  by  the  said  court 
for  binding  out  any  orphan  or  homeless  minor  as  an  apprentice, 
there  shall  be  inserted,  among  other  covenants,  a  clause  to  the 
following  effect:  that  the  master  to  whom  such  minor  shall  be 
bound  shall  cause  the  same  to  be  taught  to  read  and  write,  and 
the  ground  rules  of  urithmetic,  and  the  ratio  and  proptiriion,  and 
Uiair  give  him  requisite  instruction  in  the  dilEerent  branches  o! 
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bis^rade  or  calling;  and  at  the  expiration  of  his  term  of  service, 
9hall  give  him  two  full  new  suits  of  clothes  and  the  sum  of  fiftj 
duIlarSf  gold;  and  if  a  female,  she  shall  have  two  full  new  suit? 
of  clothes  and  the  sum  of  fifty  dollars,  ^old ;  the  two  new  suits  in 
either  case  to  be  worth  at  least  sixty  dollars,  gold. 

Sec.  10.  All  considerations  of  nionej''  or  clothes  paid  or  allowed 
by  the  master,  in  conformity  with  the  foregoing  section,  are  the 
sole  property  of  the  apprentice,  and  to  whom  the  master  is  ac- 
countable for  the  same,  and  he  shall  pay  or  donate  into  the  hand 
of  the  apprgtitice  alone. 

Skc.  11.  Parents  and  guardians  and  the  said  court  shall,  from 
time  to  time,  inquire  into  the  treatment  of  the  children  bound  by 
them  respectivelv,  or  with  their  approbation;  and  the  judges  of 
the  said  courts  shall  be  responsible  for  the  charge  of  indentured 
apprentices  bound  by  the  approbation  of  their  predecessors  ir 
oiKce,  and  defend  them  from  all  cruelty,  neglect,  breach  of  con- 
tract, or  misconduct  on  the  part  of  their  masters. 

Sec.  12.  The  age  of  every  apprentice  shall  be  inserted  in  th« 
indenture,  and  all  indentures  entered  into,  otherwise  than  as  ia 
herein  provided,  shall  be,  as  to  all  apprentices  under  age,  utterly 
eoid. 

Sec.  13.  The  County  Court  shall  hear  the  complaints  of  appren- 
tices who  reside  within  the  county,  against  their  masters,  alleging 
undeserved  or  immoderate  correction,  insuflicicnt  allowance  of 
food,  raiment,  or  lodging,  want  of  instruction  in  the  different 
branches  of  their  trade  or  calling,  or  that  they  are  in  danger  of 
being  removed  out  of  the  State,  or  any  violation  of  the  indenture 
of  apprenticeship;  and  the  court  may  hear  and  determine  such 
cases,  and  make  such  order  therein  as  will  relieve  the  party  in- 
jured in  the  future. 

Sec.  14.  The  Superior  Court  shall  have  power,  where  circum- 
stances require  it,  to  discharge  an  apprentice  from  his  apprentice- 
ship, and  in  case  any  money  or  other  thing  has  been  paid,  or  con- 
tracted to  be  paid  by  either  party,  in  relation  to  such  apprentice- 
ship, the  court  shall  make  such  order  concerning  the  same  as  shall 
seem  just  and  reasonable.  If  the  apprentice  so  discharged  shall 
have  been  originallv  bound  by  the  Superior  (Jourt,  it  shall  be  the 
duty  of  the  court,  if  found  necessary,  again  to  bind  such  appren- 
tice, if  under  age. 

Sec.  15.  Every  master  shall  be  liable  to  an  action  on  the  inden- 
ture for  the  breach  of  any  covenant  on  his  part  therein  contained; 
and  all  damages  recovered  in  such  action,  after  deducting  the  nec- 
Bssary^  charges  in  prosecuting  the  same,  shall  be  the  property  of 
the  minor,  and  shall  be  applied  and  appropriated  to  his  use  by  the 
oerson  who  shall  recover  the  same,  and  shall  be  paid  to  the  minoQ 
if  a  male,  at  the  age  of  twenty-one  years,  and  if  a  female^  at  the 
)ge  of  eighteen  years.  If  such  action  is  not  brought  dunng  the 
minority  of  such  apprentice,  it  may  be  commenced  in  his  own 
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name  at  any  time  within  six  months  after  coming  of  age,  bnt  nttt 
later  than  two  years.  * 

Sic.  16.  An  apprentice  who  shall  be  guilt\'  of  any  gross  mishe* 
havior,  or  refusal  to  do  his  duty,  or  wilful  neglect  thereof,  shall 
render  himself  liable  to  the  complaint  of  the  master  in  the  Superior 
Court  of  the  county  wherein  he  resides,  which  complaint  shall  seV 
forth  the  circumstances  of  the  case;  and  to  said  complaint  shall 
be  attached  a  citation,  signed  by  the  clerk  of  said  court,  requiring 
the  apprentice  and  all  persons  who  have  covenanted  in  his  behalf, 
to  appear  and  answer  to  such  complaint,  which  complaint  and  cita- 
tion shall  be  served  on  them  in  the  usual  manner  of  serving  civil 
process. 

Sec.  17.  The  court  shall  proceed  to  hear  and  determine  the 
cause,  and  after  a  full  hearing  of  the  parties,  or  if  the  adverse 
party  shall  neglect  to  appear  after  due  notice,  the  court  may  render 
judgment  or  decree  that  the  master  be  discharged  from  the  con- 
tract of  apprenticeship,  and  for  the  costs  of  suit  ;  such  costs  to  be 
recovered  of  the  parent  or  guardian  of  the  minor,  if  there  be  any 
who  signed  the  indenture,  and  execution  therefor  issued  accord- 
ingly ;  and  if  there  be  no  parent  or  guardian  liable  for  such  costs, 
execution  may  be  issued  therefor  against  the  minor,  or  the  amount 
thereof  may  be  recovered  in  an  action  against  him  after  he  shall 
arrive  at  full  age. 

Sec.  18.  The  parties  to  an  indenture  shall  also  be  liable  to  the 
master  in  an  action  on  the  indenture,  for  the  breach  of  any  cove- 
nant on  their  part  therein  contained,  committed  before  the  master 
was  so  discharged  from  such  indenture. 

Sec.  19.  It  shall  be  unlawful 'for  any  person  to  entice,  counsel, 
>r  persuade  to  run  away  any  apprentice,  or  employ,  harbor,  op  con- 
teal  such,  knowing  said  apprentice  to  be  a  runaway  ;  and  the  par- 
ties so  offending  shall  be  guilty  of  a  misdemeanor,  and  be  subject 
to  a  line  of  not  less  than  fifty  and  not  more  than  one  hundred  dol- 
lars, to  be  recovered  by  the  master  in  any  court  having  jurisdic- 
tion thereof. 

Sec.  20.  Whenever  any  master  of  an  apprentice  shall  wish  to 
remove  out  of  this  State,  or  to  quit  his  trade  or  business,  he  shall 
appear  with  his  apprentice  before  the  Superior  Court  of  the  proper 
county,  and  if  the  court  be  satisfied  that  the  master  has  done  jus- 
tice to  the  said  apprentice,  for  the  time  he  has  had  cliarge  of  the 
same,  such  court  shall  have  power  to  discharge  such  apprentice 
from  the  service  of  such  master,  and  again  bind  him,  if  necessary, 
to  some  other  person. 

Sec.  21.  All  acts  and  parts  of  acts  in  conflict  with  the  previa 
.ons  of  this  act  are  hereby  repealed. 

Sbc.  22.  This  act  shall  take  effect  and  be  in  force  from  and  itU 
its  passage. 

(Approved  April  3,  1876.    Amended  April  9,  1880.] 
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An  rAd  amendatory  of  an  Act  entitled  ^^  An  Act  for  the  better 
Protection  of  the  Stockholders  in  CorporationSfjormed  vndi.r 
the  Laws  of  the  State  of  Calif ornia,  for  thepwrpose  of  Carry  • 
ing  on  and  Conducting  the  Business  of  Mining j^*  approvea 
march  thirtieth^  eighteen  hundred  and  seventy  four.** 

Section  1.  It  shall  be  the  duty  of  the  secretary  of  every  cor- 
poration, formed  ander  the  laws  of  this  State  for  the  parpose  of 
mining,  to  keep  a  complete  set  of  books,  showing  all  receipts  and 
expenditures  of  such  corporation,  the  sources  of  such  receipts,  and 
the  object  of  such  expenditures,  and  also  all  transfers  of  stock. 
All  books  and  papers  shall  at  all  times,  during  business  hours,  be 
open  to  the  inspection  of  any  bond ^ae  stockholder;  and  if  any 
ittockholder  shall  at  any  time  so  request,  it  shall  be  the  duty  of  the 
secretary  to  attend  at  the  olHce  of  said  company  at  least  one  hour 
in  the  day  out  of  regular  business  hours,  and  exhibit  such  books 
and  papers  of  the  company  as  such  stockholder  may  desire,  who 
shall  be  entitled  to  be  accompanied  by  an  expert;  and  he  shall 
also  be  entitled  to  make  copies  or  extracts  from  any  such  books  or 
papers.    It  shall  be  the  <iuty  of  the  directors,  on  the  first  Monday 
f)f  each  and  every  month,  to  cause  to  be  made  an  itemized  account 
or  balance  sheet  for  the  previous  month,  embracing  a  full  and 
complete  statement  of  all  disbursements  and   receipts,  showing 
from  what  sources  such  receipts  were  derived,  and  for  what  and  to 
whom  such  disbursements  or  payments  were  made,  and  for  what 
object  or  purpose  the  same  was  made;  also  all  indebtedness  or 
liabilities  incurred  or  existing  at  the  time,  and  for  \vhat  the  same 
were  incurred,  and  the  bahince  of  money,  if  any,  on  hand.     Such 
account  or  balance  sheet  shall  be  veritied  under  oath  by  the  presi- 
dent and  secretary,  and  posted  in  some  conspicuous  place  in  the 
office  of  the  companj-.     It  shall  be  the  duty  or  the  superintendent, 
on  the  first  Monday  of  each  month,  to  file  with  the  secretary  an 
itemized  account,  verified  under  oath,  showing  all  receipts  ana 
disbursements  made  by  him  for  the  previous  month,  and  for  what 
said  disbursements  weVe  made.     It  shall  also  be  the  duty  of  the 
superintendent  to  file  with  the  secretary  a  weekly  statement,  under 
oath,  showing  the  number  of  men  employed  under  him  and  for 
what  purpose,  and  the  rate  of  wages  paid  to  each  one.    He  shall 
attach  to  such  account  a  full  and  complete  report,  under  oath,  of 
the  work  done  in  said  mine,  the  amount  (<f  ore  extracted,  from 
^rbat  part  of  the  mine  taken,  the  amount  sent  to  mill  for  reduction, 
its  assay  value,  the  amount  of  bullion  received,  the  amount  of  bul> 
lion  shipped  to  the  office  of  the  company  pr  elsewhere,  and  the 
amount,  if  any,  retained  by  the  superintendent.    It  shall  also  be 
his  duty  to  forward  to  the  office  of  the  company  a  full  report, 
under  oath,  of  all  discoveries  of  ores  or  mineral-bearing  quartz 
made  in  said  mine,  whether  by  boring,  drifting,  sinking,  or  other- 
wise, together  with  the  assay  value  thereof.    All  accounts,  reports, 
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uid  correspondence  from  the  superintendent  shall  be  kept  in  some 
conspicuous  place  in  the  office  of  said  company,  and  be  o[iea  to 
the  inspection  of  all  stockholders. 

Sec.  2.  Any  bond  Jide  stockholder  of  a  corporation  formed 
Qnder  the  laws  of  this  State  for  the  purpose  of  mining,  shall  be 
entitled  to  visit,  accompanied  by  his  expert,  and  examine  the 
mine  or  mines  owned  by  such  corporation,  and  every  part  thereof, 
at  any  time  he  may  see  fit  to  make  such  visit  and  examination; 
and  when  such  stockholder  shall  make  application  to  the  president 
of  such  corporation,  he  shall  immediately  cause  the  secretary 
thereof  to  issue  and  deliver  to  such  applicant  an  order,  under  the 
seal  of  the  corporation,  directed  to  the  superintendent,  command- 
ing him  to  show  and  exhibit  such  parts  of  said  mine  or  mines,  as 
the  party  named  in  said  order  may  desire  to  visit  and  examine. 
It  shall  be  the  duty  of  the  superintendent,  on  receiving  such  order, 
to  furnish  such  stockholder  every  facility  for  making  a  full  and 
complete  inspection  of  said  mine  or  mines,  and  of  the  workings 
therein ;  it  shall  be  his  dut}"*  also  to  accompany  said  stockholder 
either  in  person,  or  to  furnish  some  person  familiar  with  said  mine 
or  mines  to  accompany  him  in  his  visit  to  and  through  such  mine 
or  mines,  and  every  part  thereof.  In  case  of  the  failure  or  refusal 
of  the  superintendent  to  obey  such  order,  such  stockholder  shall 
be  entitled  to  recover,  in  any  court  of  competent  jurisdiction, 
against  said  corporation,  the  sum  of  one  thousand  dollars,  and 
travelling  expenses  to  and  from  said  mine  as  liquidated  damages, 
together  with  costs  of  suit.  In  case  of  such  refusal,  it  shall  be  the 
duty  of  the  directors  of  such  corporation  forthwith  to  remove  the 
oflicer  so  refusing,  and  thereafter  he  shall  not  be  empio3*ed,  di- 
rectly or  indirectly,  by  such  corporation,  and  no  salary  shall  be 
paid  to  him. 

Sec.  3.  In  case  of  the  refusal  or  neglect  of  the  president  to 
cause  tc  be  issued  by  the  secretarj'  the  order  in  the  second  section 
of  this  act  mentioned,  such  stockholder  shall  be  entitled  to  recover 
against  said  president  the  sum  of  one  thousand  dollars  and  costs, 
as  provided  in  the  last  section.  In  case  of  the  failure  of  the  direc- 
tors to  have  the  reports  and  account.s  current  made  and  posted  as 
in  the  first  section  of  this  act  provided,  they  shall  be  liable,  either 
severally  or  jointlj',  to  an  action,  by  any  stockholder  in  any  court 
of  competent  jurisdiction  complaining  thereof,  and  on  proof  of 
ituch  refusal  or  failure,  such  complaining  stockholder  shall  recover 
judgment  for  one  thousand  dollars  liquidated  damages,  with  costs 
of  suit. 

SEf;.  4.  All  acts  and  parts  of  acts,  so  far  as  they  do  conflict  wifl 
iiis  act.  are  hereby  repealed.     [In  effect  April  23,  1880.] 
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TAX. 
An  Act  impi^iny  a  Tax  on  the  Issue  of  Certificates  of  Stocii 

Corporations. 

Section  1.  It  sluill  be  lawful  for  the  secretary  of  ever^ 
oorporatioD  ia  the  State  of  California  to  demand  and  receive 
of  any  persoD  reciuirin^  the  issue  to  him  of  any  certificate  of 
stock  iu  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issue  or  ao 
issue  on  transfer,  and  such  certificate  shall  not  be  delivered  by 
the  secretary  until  such  fee  shall  be  paid. 

Sec.  2.  It  shall  l)c  the  duty  of  the  secretary  of  every  such 
corporation,  on  the  fir.>t  Monday  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  the  tax. 
collector,  or  officer  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  the  corporation  of  wliich  he  is  secretary, 
during  the  quarter  preceding,  and  pay  to  such  tax  collector 
the  sum  of  ten  cents  in  coin  for  each  and  every  certificate  00 
issued  by  said  corporation,  except  that  in  the  city  and  county 
of  San  Francisco  such  returns  and  payments  siiall  be  made 
to  the  license  collector  or  officer  engaged  in  the  collection  of 
licenses  in  said  city  and  county. 

Sec.  3.  Such  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  under 
oath,  aa  to  the  truth  of  said  returns,  and  to  examine,  if  neces- 
sary, the  books  of  such  corporation,  so  far  as  they  relate  to 
the  tninsfcr  of  stock,  or  issue  of  certificates,  and  if  the  returns 
are  not  correct,  then  he  is  authorized  to  commence  an  action 
against  such  corporation  iu  any  court  of  competent  jurisdic- 
tion, in  the  name  of  the  people  of  the  State  of  California,  for 
a  penalty  of  one  hundred  dollars  for  each  certificate  issued  by 
such  corporation  and  not  so  returned  under  oath,  and  several 
penalties  may  be  joined  in  such  action. 

Sec.  4.  Any  person  violating  the  provisions  of  section  two 
of  this  act  shall  be  deemed*  <;uilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec  5.  All  moneys  collected  under  the  provisions  of  this 
act  shall  be  paid  by  such  tax  collector,  or  license  collector, 
into  the  county  treasury,  and  shall  become  a  part  of  the  gen- 
eral fund,  or  if  there  shall  in  any  county  be  no  general  fund, 
then  the  same  shall  become  a  pai't  of  such  fund  as  the  board 
of  supervisors  may  direct.  [Approved  April  1,  1878.  Took 
tffect  first  Monday  of  April.     Stats.  1877-8,  p  955.] 
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iBAHPONKD,  finder  of  thing  not  bound  to  keep  it  for  owner,  §  1871 
iBAVliOKMBMT,  of  hnsband  by  wife,  relieyes  him  from  duty  of  fvppoi' 
175. 

of  child  by  parent,  eyidence  of  relinquishment  of  control,  197 
See  Act  of  March  7, 1874,  Appendix,  p.  478. 

of  homestead,  how  only^effected,  1243-1244. 

of  f«hip  by  BhipmaAter,  2940. 

of  ship,  duties  of  shipuiaflter  on,  2941 
In  Marine  Insurance  ^ 

defined,  2716. 

may  be  made,  in  what  canes,  2717. 

may  be  made,  at  wlia'.  time,  2719. 

how  eflfected,  2721. 

muBt  be  absolute  and  total,  2718. 

when  defeated,  2720. 

notice  of,  may  be  oral  or  written,  2721. 

notice  of,  to  contain  what,  2722.  

can  be  sustained  only  on  ground  specified  in  notice,  27% 

efTect  of,  2724. 

Insurer  paying  for  total  loss,  entitled  tOj2726. 

agents  of  insured  act  for  insurer  after,  2726. 

acceptance  of,  not  neces8ary,  2727. 

acceptance  of,  not  presumed  from  silence,  2727. 

acceptance  of,  conclusiTe,  2728. 

made  and  accepted  irrevocable,  2729. 

to  whom  freightage  belongs  after,  2730. 

liability  of  insurer  refusing  to  accept,  2731. 

not  necessary  to  recover  actual  loss,  2732. 

not  necessary  to  recover  actual  total  loss,  2709. 

tenninates  authority  of  master  on  behalf  of  owner,  2881 

See  Ihsuranob. 

of  legacies,  1862. 

See  NuiSANCBS,  8484. 3494-3496, 8602. 
iBBBHOB,  effect  of,  on  marriage,  61,  97,  98. 

temporary,  when  may  l)e  converted  into  desertioB,  100 
iBon*  of  parental  authority,  remedy  for.  208. 

of  authority,  renders  contract  voidable,  1667, 1575. 
^OOmAHOB,  of  accord,  is  satisfaction,  1523- 

of  benefit  of  transacMon,  effect  of,  1589. 

cH  partial  performance,  when  necessary,  1741 

'>f  rent  renews  lease,  wh«»n,  1946 
32 
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iooeptanee,  of  guaranty,  notice  of  when  neceaaary,  §  2795* 
of  prineipal,  waiyes  claim  to  interest,  when,  8290. 

See  Abandomment,  2727-2729,.  2731 ;  Bill  of  Exohah«b,  9k% 

8193-3199,  820&-8207. 
OfFropoMolto  Contract. 

See  CoNTBAcr,  1682  1686. 
AooKFTOB.    See  Bill  of  Jjcohanos,  8198, 8196,  3198,  3199,  8205,  8206. 
A.00ES8ION,  property  may  b*  a^o^ni-pd  bf,  1000 
To  Real  Property, 

by  fixtures,  1013 

by  alluyion,  1014. 

by  removal  of  bank,  1016. 

by  accumulation  of  earth,  1016. 

by  change  of  riyer's  course,  1019. 
Ih  Personal  Property, 

by  union  of  seyeral  things,  1025. 

by  admixture  of  materials,  1028. 

by  formation  of  new  things,  1029. 

by  workmanship,  1080 

by  wilful  trespass,  1031. 
AOOESSORT,  passes  by  transfer  of  principal,  1084,  85M. 

lien  is,  2909. 
AOOIOENT,  error  in  contract  caused  by,  to  be  disregarded,  1610. 

deposit  by,  must  be  accepted,  1816. 

thing  gained  by,  held  in  trust,  2224. 

See  MiSTAEix. 
AoCfOBD,  defined,  1621. 

effect  of,  1522. 

acceptance  of,  is  satisfaction,  1523. 

of  liquidated  debt,  1524. 
AOOOUMT,  employee  must  render,  1986. 

voluntary  interferer  with  property  must  render,  2078 

for  what  trust  must,  2237. 

mutual  liability  of  partners  to  render,  2412. 

partner  may  be  required  to,  for  certain  profits,  2488 
ioouMULATiONS,  disposition  of,  722. 

when  void,  723. 

certain,  allowed,  724. 

certain  directions  concerning,  when  void  in  port.  TSBb 

surplus  of,  in  trust,  when  Ibible  to  creditors,  859. 

certain  allowances  may  be  made  out  of,  726. 
|0lii9WLEi>OMENT,  of  declaration  of  marriage,  77. 

of  inventory  of  separate  property  of  wife,  165 

of  marriage  settlement  contracts,  178. 

of  contract  of  apprenticeship  of  alien  minors,  275. 

of  articles  of  incorporation,  292. 

letters  patent  may  be  recorded  without,  1160. 

of  instruments  for  record,  1158. 

of  instruments  evidencing  judgment  title,  for  record,  1168 

who  may  take,  in  this  State,  1180-1181. 

who  may  take,  in  other  States,  1182. 

who  may  take,  out  of  the  United  States,  1188. 

deputy  may  take.  1184. 

requisites  for,  1185. 

oflloer  taking,  must  indorse  certificate  thereon,  1188 

" — of  certificate  of,  1189. 
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tekaowMgUMBt,  etrUfioate  of,  by  attorney  In  iaet,  §  1199. 

by  married  women,  1186.  ) 

oertiflcate  of,  by  married  women.  1191. 

interpreter  may  be  employed  in  taking,  1201. 

oiSeers  authorised  to  ti^e,  may  pnnish  for  contempt,  when, 
1201. 

after  taking,  muflt  affix  seals  and  signatures,  1198. 

after,  party  may  liaye  action  to  correct  error  in  certifying,  1202. 

of  instruments  heretofore  made,  to  be  goTemed  by  then  existing 
laws,  1206. 

of  instruments  affecting  homesteads,  1242. 

of  homestMd  declaration,  1262. 

of  certificate  of  change  of  name  in  partnership.  2469. 

of  certificate  on  formation  of  special  partnership,  2480. 

of  real  mortgages,  2952. 

of  personal  mortgages,  2963. 

of  assignment  for  benefit  of  creditors,  3458. 
hOT,  title  of  establishing  the  Civil  Code,  1. 

how  cited,  21. 
/Lot  of  God,  injures  no  one  8526. 

See  SuPKRHUMAN  Cause. 
IlGTIOIT,  commenced  prerious  to  taking  effect  of  Code,  not  affected,  6, 201 

minor  may  enforce  his  rights  by  civil,  42. 

to  aflhrm  unsolemnized  marriage,  77. 

to  obtain  decree  of  nullity  of  marriage,  83. 

to  obtidn  exclu8ive  control  of  children,  199. 

for  abuse  of  parental  authority,  203. 

by  supervisors,  to  recover  for  support  of  child,  205. 

to  recover  stock  sold  to  pay  delinquent  assessments,  347. 

to  retain  possession  of  property,  793,  810. 

to  enforce  easement,  by  whom  maintainable,  809. 

for  injury  to  inheritance,  by  whom  maintainable,  826. 

to  correct  defect  in  certificate  of  ackuowlcdgment,  1292. 

to  prove  instrument  for  record,  1203. 

by  creditor  of  mortgagor,  2968. 

relating  to  special  partnership,  special  partner  need  not  be  partv 
to,  2492. 
Adviiistbator.    See  Pkrsonal  Rbpresentatives. 
AnoPTiON,  child  may  be  adopted,  221. 

who  may  adopt,  222. 

consent  of  parents  necessary,  223. 

consent  of  chilli's  parents  necessary,  224. 


consent  of  child,  when  necessary,  225 
proceedings  on,  22!). 


judge's  order  on,  227. 

effect  of,  228. 

effect  of,  on  former  relations  of  child,  229. 

of  illegitimate  chUd,  230. 
iDDLTEBT,  divorcc  to  be  granted  for,  92. 

defined,  98. 

Intimacy  of  issue  of  marriagv  divorced  on  account  of,  \H-UJb 

dispoeition  of  community  property  on  divorce  for,  147. 
%.nuLTS,  who  are,  27. 

compensation  for  support  of,  child,  210. 
iDTAHCRMBNT,  what  is  deemed,  1397 

effect  of.  laOO 
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4dnuic6me*^t,  efFect  of  when  heir  adTanced  to  dies  before  testator  %  1899 

wh^n  deemed  ademption,  IjoI. 

Talkie  of,  how  detennined,  1398. 

constitutes  part  of  difltributire  share,  1395. 

when  in  excess  or  insufficient,  effect  of,  1396. 
AsrAirrAOB,  unfair,  when  fraudulent,  1675. 

unfair,  when  evidence  of  undue  influence^,l£75. 

trustee  must  not  use  influence  to  obtain,  2228,  2231. 

partner  must  not  obtain,  oyer  copartners,  1411. 
AVTIESB  Claim,  depositary  to  give  notice  to  depositor  of,  1825. 

trustee  to  give  notice  to  beneficiary  of  his  acquisition  of,  2288. 
AfeTXRSB  Possession,  owner  of  property  in,  may  transfer  his  right,  1047 

property  in,  may  be  mortgaged,  2921. 
ArpiDAViT,  of  officers  of  corporations,  on  filing  articles  of  incorpozatloB 
295. 

of  publication  of  notice  of  8ale  of  delinquent  stock,  348. 

of  publication  of  notice  of  change  of  partnership  name,  247L 

cf  publication  of  notice  of  formation  of  special  partnerBhlp 
2484. 

of  truth  of  inyentory  to  be  made  by  assignor  for  benefit  of  erad 
iters,  3462. 
•AKNOT     See  Agent,  2295,  2299,  2300,  2307,  2308-2310,  2316-2318,  2843- 

2344,  2349, 2355,  235ti. 
Ubnt,  >fined,  2295. 

nust  Iceop  his  princ-ip  il  informed,  2020. 

mthority  of  limited.  2019. 

lollecting,  duty  of,  2021. 

iffent  of  not  responsible  to  principal,  2022. 

imo  may  appoint,  2296. 

ipedal,  defined,  2297. 

{eneral,  defined,  2297. 

actual,  defined,  2299. 

ostensible,  defined,  2300. 

luthority  of,  2304. 

iuthority  of,  may  extend  to  what,  2305. 

has  no  authority  to  defraud  principal,  2306. 

how  derives  his  authority,  2307.  

consideration  not  necessary  to  creation  of  authority  of,  2806 

authority  of  must  be  in  writing,  2309. 

oral  authority  to,  when  sufficient,  2309. 

anthority,  how  conferred  on,  by  ratification,  2810. 

partial  ratification  of  act  of,  when  total,  2311. 

ratification  of  act  of,  when  valid  and  when  void,  2312. 

ratification  of  act  of,  not  to  prejudice  third  person.  2818. 

ratification  of  act  of,  may  be  rescinded,  when,  2814. 

extent  of  authority  of,  2315. 

actual  authority  of,  2316. 

ostensible  authority  of,  2317. 

Implied  authority  of,  2319. 

effect  of  special  restrictions  on  authority  of,  2318. 

authority  of,  to  disobey  instructions,  2320. 

general  authority  limited  by  specific,  2321. 

general  authority  of,  how  limited,  28S2. 

authority  of,  to  sell  personal  property,  effect  of,  2828 

anthority  of,  to  sell  real  property,  effect  of,  2324. 

au^^ihr  of,  to  sell,  includes  authority  to  receive  piloa,  wh« 
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Agent  npreeentg  principal,  to  what  extent,  )  2880. 

sets  of.  bind  prbielMl,  when,  iS^^WSi,  2887. 

deemed  to  hare  notice,  of  wiiat,  29B3. 

how  far  principal  is  bound  by  acts  of,  288i. 

wlien  principal  exonerated  by  payment  to,  2886. 

when  person  dealing  with,  may  set  off  claim  againfrt,  2M 

instrument  binding  principal  binds,  2887. 

principal  resiK>n8ible  for  negligence  of,  when,  2888. 

principal  responsible  for  wrongful  acts  of,  when,  2889 

obligations  of,  as  to  warranty  of  authority,  2842. 

obligations  of,  as  principal  in  certain  cases.  2848. 

must  surrender  property  to  true  owner,  28i4. 

obligations  of,  when  incapable  of  contracting,  2845. 

may  delegate  power,  when,  2849. 

responsible  for  sub-i^^nt,  when,  2860. 

when  not  responsible  for  S'lb-agent,  2861. 

authority  of,  when  terminated.  2366. 

power  of,  how  terminated,  2866. 

general  partneris,  for  tlie  firm,  2429. 

auctioneer  as,  2862. 

ftetor  as,  2867. 

shipmaster  as,  2878. 

partner  in  mines,  authority  as,  2619. 

ship's  manager  as,  2888. 

faisnrance  by,  how  effected,  2689. 

indemnity  extends  to  acts  of,  2776. 

notice  of  dishonor,  how  given  by,  8149. 

of  insured,  acts  for  insurer  on  abandonment,  2726^ 

danuiffes  for  breach  of  warranty  of  authority  of,  8818. 
IflUlMiliT,  of  separation,  husband  and  wife  may  make,  1^. 

consideration  for  such,  160. 

In  indentures  of  apprenticeship,  272. 

to  sell  personal  property,  when  title  passes  to  buyer  under,  1140 

of  nde  notarerocation  of  will,  1801. 

what  must  be  in  writing,  1624. 

contract  in  writing  may  be  altered  by,  1698. 

for  sale,  what,  17'^. 

to  buy,  defined.  1728. 

to  sell  or  buy,  defined,  1729 

to  seU,  defined,  1727. 

to  sell,  wha^  may  be  subject  of,  1780. 

to  sell,  real  ijroperty,  1781, 1741. 

to  sell  real  property,  binds  seller  to  insert  certain  coyeniinti 
1788. 

form  of  such  coTcnants,  1734. 

to  sell  personal  property.  1739. 

to  sell  real  property,  1740. 

of  sale,  with  warranty,  entitles  buyer  to  inspect  goods  178o. 

of  sale  may  be  rescinded  f oi  breach  of  warranty,  1786. 

seamen  not  to  bo  deprived  of  wages  or  lien  by,  2062. 

with  seamen,  restrictions  on,  2063. 

obligations  of  common  carrier  can  l>e  altered  only  by,  2174 

certain,  with  common  currier,  void,  2176. 
•ffeetof  written,  with  common  carrier,  2176. 
•xprees,  not  necesoary  to  create  mining  partnership,  2619 
to  transfer  insured  iuterest,  when  void,  2699 
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AgreemeK     »f  indemnity,  §  2772. 

to    mTey  real  property,  damages  for  breacli  of,  8806. 

to'    irchase  real  property,  damages  for  breach  of,  8807. 

to  .  ill  personal  property,  damage  for  breach  of,  3308-8909. 

to  I  ay  personal  property,  damages  for  breach  of,  8811. 
^QRicuLTuiuL  Faib  Cobpobations.    See  Corporations,  286, 620-622 
AaaicuLTUJUL  Land,  limitation  on  lease  of,  717. 
Alien,  minors,  apprenticeship  of,  274. 

may  hold  property,  671. 

inluriting,  when  must  claim  or  be  barred,  672, 1404. 

resident,  may  take  by  succession,  1404. 
AxiENATiON,  restraints  on,  when  void,  711,  716. 

how  long  power  of  may  be  suspended,  715. 

disposition  of  income  during  suspension  of  power  of,  788. 

of  intermediate  interest  does  not  defeat  future  interest,  7^. 

suspension  of  power  of,  770. 

suspension  of  power  of,  by  trust,  771. 

See  Gbantj  T&ansfxb. 
4UM0NT,  when  court  may  grant,  187-1^. 

security  for,  140. 

when  may  not  be  granted,  142. 

out  of  what  property  granted,  1^. 
Alluvion,  ownership  of,  1014. 

Altbration,  of  interests  disposed  of  by  will,  when  a  revoeation  of  will 
1304. 

of  interest!  disposed  ol  by  will,  when  does  not  wwcke  wiU 
1808. 

of  contract  in  writing,  how  made,  1698. 

of  contract  in  duplicate,  effect  of,  1701. 

of  representation  in  insurance,  2576. 

of  thing  covered  by  fire  insurance,  increasing  risk,  effect  of 
2758. 

of  thing  insured,  not  increasing  risk,  effect  of,  2754. 

of  obligation  exonerates  guarantor,  2821. 
See  Contract,  1697^1699-1700. 
Ai/rxBNATiVE,  future  interest  may  be  in,  696. 

obligation,  who  has  right  of  selection  under,  1448. 

obligation,  right  of  selection  under,  how  lost,  1449. 

obligation,  selection  under,  how  made,  1450. 

obligation,  effect  of  nullity  of  one  branch  of,  1^1. 

negotiable  instrument  may  be  made  in,  8090. 
^  .iMBioniTT,  in  will,  how  construed,  1823. 

in  contract,  how  construed,  1649. 
A?iiKALS    corporations  for  insuring  lives  of  domestic,  may  be  foi 
286. 

corporations  for  improving  breed  of,  may  be  formed,  286 

domestic,  subject  of  ownership,  655. 

wild,  how  far  subject  of  ownership,  656. 

depositary  of,  must  use  what  degree  of  care,  1834. 

rate  of  compensation  of  depo8iteu7  of,  1858. 

borrower  of,  for  use,  must  use  great  kindncne,  1887 
MauiTT,  defined,  1857. 

owner  of,  may  dispose  of  it,  868. 

when  due,  1868. 
.     irPOUTMBNT,  of  guardian  by  the  court,  243-244. 

of  guardian  by  the  court  Apersedes  parent,  304. 
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kppointment,  no  person  i^uarcUan  of  estate  wUiiout,  §  918. 

effect  of,  power  of  781. 

of  trustee,  how  made,  2287. 

of  successor  to  trustee,  duty  of  trustee  concerning,  3260. 
iPPOBanoHMurT,  of  burden  of  serritude  on  partition  of  domlauit  len» 
ment,  807. 

of  losses  occasioned  by  collision  of  vessels,  978. 

of  consideration  in  case  of  prevention  of  perf  onnanoe,  1614 

of  covenants,  1467. 

of  hire,  1936. 

of  freightage,  by  contract,  214G-2141. 

of  freightage,  according  to  distance,  2142. 

of  lien,  2912. 

See  IIOMESTKAD,  1249. 
irPBAiSKBS.    See  UoMBSTBAD,  1246, 1246,  1249-1262, 1268. 
iFPRKNTiCE.    See  Appbentioeship,  2M,  276. 
iPPUBNTiCESHiP,  who  may  enter  into,  264. 

whose  consent  necessary  to,  and  how  given,  266. 

consent  to,  to  be  in  writing,  266. 

executors  may  bind  out  to,  267. 

supervisors  may  bind  out  to,  268. 

town  officers  may  bind  out  paupers  to,  269. 

wliat  must  be  stated  in  indentures  ot  2'^0. 

conditions  in  indentures  of,  271-272. 

deposit  of  indentures  of,  2<3. 

of  alien  minors,  how  eHected,  274-276. 

causes  for  annulling  indentures  of,  276. 

See  Act  of  April  8, 1876,  Appendix,  p.  487. 
APPBOPUATiov,  rights  to  water  may  be  acquired  by,  1410. 

such  to  be  for  useful  purpose,  1411. 

priority  of  such  establishes  priority  of  right,  1414. 

notice  of  such,  1416. 

diUi^ce  in  prosecuting  such,  1416. 

of  payments,  by  the  debtor,  1479. 

of  payments,  by  the  creditor,  1479. 

of  payments,  by  the  law,  1479. 
^PTUBTKNAMOBS,  defined,  662. 

certain,  deemed  fixtures,  661. 

to  land,  what,  662. 

to  ship,  what,  961. 

pass,  by  transfer  of  land,  476, 1084,  8640. 
See  Easements  ;  SEKvrrDDB. 
iBBPFKATioir,  partner  has  no  power  to  submit  partrerBhip  cUiImB  lo 
2480. 

agreement  for,  not  specifically  enforced,  8390. 
•BT.    Bee  Corporations,  286,  286. 
iBTiOLES  OF  Incorporation.    See  Corporations,  289-296, 867. 

certified  copy  of,  primh  facie  evidence  of  facts  therein,  297. 
iMMBMBNTS.     Of  Corporations.    See  Corporations,  881-889,  841, 84** 

847. 
issxaHXB,  of  lessor,  liability  of,  822. 

For  Benefit  of  Creditors.    See  Assignment,  8460,  8467-8472. 
iflSMNMXNT,  non-negotiable  contract  in  writing  may  pass  by ,  1469 

of  pourtnership  property  partner  cannot  malce,  2430. 

of  mortgage  may  be  recorded,  2934. 

of  mort^tige,  effect  of  recording,  2986 
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JMlgnmwit,  of  debt  seeiued  by  mortgage,  eeniei  the  wteadtj  wlft  II 
§2996. 

general,  bj  maker  of  negotiable  instnunent  to  tndoraer,  exswii 
notice  of  dishonor. 
For  Betufit  of  OrtdiXon. 

who  may  make,  3449. 

certain  traoBfers  not  affected  by  nronaions  ooneeniing,  8461. 

what  debts  may  be  eecared  by,  WSL 

Yoid  against  creditor,  when,  3457, 3469. 

most  be  in  writing,  3458. 

must  be  subscribed,  3458. 

must  be  acknowledged  or  proTod,  3458. 

gives  no  rights  greater  thaji  debtor  had,  3460. 

inyentory  to  accompany,  3461. 

affidarit  of  truth  of  inyentory  to  be  annexed  to,  3462. 

hiTentory  accompanying,  must  be  filed  where,  3463. 

must  be  recorded  where,  2463-2464. 

Toid  if  not  recorded.  2465. 

of  real  property,  subject  to  certain  raoTisions,  3466 

assignee  under,  must  give  bond,  3467. 

when  power  devolyes  on  assignee  under,  3468. 

assignee  under,  may  be  required  to  acconnt,  3469. 

compensation  of  assignee  under,  3471. 

assignee  not  liable  for  acts  in  good  faith,  though  Toid,  8472. 

property  exempt  from  executioD  does  not  pass  by,  8470. 

life  insurances  do  not  pass  by,  3470. 

how  cancelled  or  modified,  8473. 

partner  has  no  authority  to  make,  2430. 
AssioiroK.    See  AssiONHurr,  3458,  3461-3462, 3470. 
IssuBAifOB,  executory  contnict  for  sale,  binds  seller  to  insert  vtsmoagk 
of  further,  1783. 

See  INSUKAHOB. 

/LSTLUii,  who  may  be  placed  in  lunatic,  and  how,  258. 

orphans  in  orphan,  may  be  apprenticed,  how,  266. 

corporations  may  be  formed  for  maintenance  of,  286. 
InoRMBT.    See  Atto&net  in  Fact  ;  Poweb  of  Attobmbt. 
4TT0RNET  Qbnebal,  may  inquire  into  affairs  of  corporations,  88EL 

duty  of,  when  alien  heir  does  not  claim  inheritance,  1406. 
Attobhbt  in  Fact,  how  must  execute  certain  instruments,  l096. 

power  of,  how  revoked,  1216. 

form  of  certificate  of  acknowledgment  by,  1191. 
AuonON.   See  Salx,  1792-1798. 

sale  of  delinquent  stock  to.be  by,  841. 

sale  of  pledged  property  to  be  by,  8006. 
AuanoNKXB.    See  Salb,  1795, 1798. 

authority  of,  from  seller,  2362. 

authority  of,  from  bidder,  2868. 
iUTHOB,  of  product  of  the  mind,  exclusive  owner  thereof,  980. 

rights  of  subneqnent,  984. 
iOTHOBmr,  defined,  2816-2317. 

construction  of  words  giving  joint,  12. 

abuse  of,  renders  contract  voidable,  1666. 
Of  Agent.    See  Aoxht,  2304,  2306-2310,  231&-2326,  2880, 2881, 

2342, 2849-2860,  SS366. 
Of  Auctioneer.     See  Auctionbbb,  2362,  2368. 
Of  Executor, 

to  mgipomt  executor,  void,  1372. 
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4imoKiVT  —  Of  Factor.    See  Vaotor,  §§  2868-2809. 

Of  Parent.    See  Paunt,  203-204.  

Of  Shipmaster.    See  Shipmastkk,  2874-2877,  8019;  TlOfio,  228S- 
2236,  2287,  2288,  2261,  2282. 
^TBEAftS,  general,  defined,  2148. 

general,  bow  adjusted,  2162. 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to  bMiefll 

of,  2164. 
general  yalne,  how  ascertained  for  jpurpose  of,  2168 
general,  marine  insurer  liable  for,  2712,  2744. 
shipmaster  has  power  to  adjust.  238S. 
insurance  free  from,  effect  of,  2711. 

Bail,  defined,  2780. 

how  regulated,  2781. 
Banxke,  quarterly  statement  by  Act  of  April  1, 1876,  Appendix,  p.  484. 
Bankimo.    See  Cobporations,  286,  821,  866. 

special  partnership,  cannot  cann^  on,  2477. 
Bank  Notb,  negotiable  after  payment,  8261. 

See  CnicK  ;  Neootiablk  iNSTBUMurr. 
Bastard.    See  Illeoitimatk  Child 
BbnkfiOIABT.    In  Real  Property^ 

has  no  interest  therein,  when,  868. 

when  may  dispose  of  his  interest,  863. 

when  cannot  dispose  of  his  interest,  867. 
Of  Trust.    See  Tbusteb,  2218,  2222,  2230-2236,  2287,  2288,  2261 
2282 ;  Trust  ;  Trusts  in  Rbal  Propbrtt. 
BVBFIT,  consent  of  party  entitled  to,  necessary  to  transfer  of  burdoi 
1467. 

Toluntary  acceptance  of,  is  assumption  of,  1689. 

he  who  takes,  must  bear  burden,  8521. 
Biaunv.    See  Will,  1274-1276,  1282,  1802-1304, 1322,  1831,  1888.  1883 
1341. 

when  does  not  lapse  by  death  of  legatee,  1310. 

to  heirs,  relatires,  &c.,  effect  of,  1^. 

how  divested,  18^ 

conditional  defined,  1346. 

conditional  vests,  when,  1347. 

to  several  persons,  effect  of,  1360. 

what  is  ademption  of,  1361. 

of  income,  when  accrues,  1366. 

See  Lboaot  ;  Will. 
iiDDXB.    See  Auction  :  Auction  bbb,  1794, 1797, 2362. 
Bill  or  SzcHANttB,  defined,  3171. 

may  sive  name  of  drawee  in  case  of  need,  8172. 

may  be  in  a  set,  8173. 

when  must  be  in  set,  8174. 

presentment  of  one  of  a  set  sufficient,  8176. 

where  payable,  3176. 

drawer  of,  has  same  obligations.  &c.,  as  indorsei ,  8177 

days  of  grace  not  allowed  on,  8i81. 

apparent  maturity  of,  8134. 

presumptive  dishonor  of,  payable  after  sight,  8188. 
Autptanee  of, 

liow  made,  3193. 

must  be  in  writing  3194. 
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•DLL  or  BxoHAirai— ik«(ptaiw«o/, 

how  made,  by  consent  of  holder,  f  8196 
by  refusal  to  return,  81fi6 
by  separate  instrument,  8198. 
promise  to  accept,  when  eqniyalent  to,  Si9i 
may  be  cancelled,  when.  8196. 
what  is  admitted  by,  8199. 
agent  for  collection  must  present  for,  2021. 
for  honor,  when  allowed,  8203. 
for  honor,  holder  not  bound  to  recelre,  8204. 
for  honor,  how  made,  8206. 
for  honor,  how  enforced,  ^06. 
for  honor,  notice  of  dishonor  not  excused  by,  82tl< 
Payment  off 

for  honor,  how  made,  8206. 
for  honor,  must  be  receired  by  holder,  8204 
B^esentment  of, 

for  acceptance,  when  made,  8185.  8189. 

for  acceptance,  by  whom  made,  3186. 

for  acceptance  to  joint  drawees,  8187. 

for  acceptance  to  drawee  in  case  of  need,  3188 

for  acceptance,  when  excused,  8218. 

for  payment,  where  made,  8211-3212. 

for  payment,  effect  of  delay  in  8218-8214 
Inland, 

defined,  8224. 
Foreign, 

defined,  8224. 

notice  of  dishonor  of,  how  fl^n,  8225 

protest  of,  by  whom  made,  3^. 

protest  of,  how  made.  32J7. 

protest  of,  where  made,  3228. 

protest  of,  when  made,  3229. 

protest  of,  when  excused,  8280. 

notice  of  protest  of,  how  given,  3231. 

notice  of.protest  of,  may  be  waired,  338HL 

how  paid,  for  honor,  3233. 

damages  for  dishonor  of,  8234r-^8235. 

interest  as  damages  for  dishonor  of,  3236. 

diugges   for   dishonor   of,  how  estimated  in   fedeial  moatj 

damages   for  dishonor   of,  how  estimated   in    foreign  moiMj 

See  Negotiabli  Inst&umsnt. 
Biix  or  Ladino,  defined,  2126. 

negotiable,  2127-2128. 

effect  of,  on  rights  and  duties  of  carrier,  2129. 

consignor  entitled  to,  2136. 

effect  of  refusal  to  give,  §  2130. 

delivery  to  holder  of,  sufficient,  2131. 

carrier  may  require  surrender  of,  on  delivery  of  goodS|  2182 

effect  of  accepting,  from  carrier,  2176. 
Boards  of  Tkadb.    See  Oorpo&ations,  286. 
•OWD,  negotiable,  remains  so  after  dishonor,  3262. 

See  NaeoTiABLB  Instrumsnt;  Secuiiit. 
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lomftowxft— For  Um, 

does  not  acqture  title,  §  1885. 

must  use  what  care,  I086. 

of  animals,  obligations  of,  1887. 

must  use  what  skill,  1888. 

must  repair  negligent  injuries,  1889. 

may  use  thing,  for  what  purpose,  1890. 

must  not  re-lend,  1891. 

must  bear  what  expenses,  1892. 

when  lender  must  indemnify,  1893-1894. 

must  return  thing  borrowed  without  demand,  1806. 

must  return  thing  borrowed,  where,  1896. 
Wur  ^change J 

acquires  title,  1904. 

must  bear  all  expenses,  1904. 

cannot  be  required  to  return  loan  before  what  time,  1905 
Of  Money  ^ 

must  repay  in  current  money,  1913 

See  I4PAN. 
lorroMBT,  defined.  9017. 

extent  of  insurable  interest  of  ship  hypothecated  by,  2601 

owner  may  hypothecate  upon,  in  any  case,  3018. 

shipmaster  may  hypothecate  upon,  when,  8019-8021. 

rate  of  interest  upon,  8022. 

riffhts  of  lender  upon,  when  not  necessary,  8023- 

stipulation  for  personal  liability  under,  void,  8024. 

loan  upon,  when  due,  8025-3026. 

lien  of,  how  lost,  8027. 

lien  of,  takes  priority  over  other  liens,  when,  8028. 

priority  of  seyeral  liens  of,  3029. 

See  LuEN ;  Rbsponsbktia 
RouHDARiBS,  by  water,  830. 

by  way,  831. 

coterminous  owners  bound  to  maintain,  841. 
Bbiihib  C0BPORATION8.    See  Cobpo&ations,  286,  528-630. 
BuiLDiNe  CoBPORATiONS.    See  Lamb  and  Bthldinq  Corpo&ations 
BuiLDiNes,  owner  for  life  estate  must  keep  in  repair,  840i 
BuBDZN,  consent  of  party  entitled  to  benefit  necessary  to  transf      of 
1467. 

voluntary  acceptance  of  benefit  is  assumption  of,  1589. 

he  who  takes  benefit  must  bear,  8621. 
ftUBBKN  OF  Proof,  where  lies  to  show  want  of  consideration  in  I    'ni 

ment,  1616. 
Dubial,  right  of  may  be  held  as  an  easement.  801. 

r^ht  of  may  be  held  as  a  servitude,  802. 
Busmss,  right  of  transacting,  on  land,  an  casement,  801 

good  will  of,  subject  to  ownership,  666,  993. 

good  will  of  defined,  992. 

contract  not  to  pursue,  how  far  void,  1673. 

general  partner  must  not  engage  in  separate,  2436  -2487. 

liability  of  partner  engaging  in  separate,  2438. 

days  of,  what  are,  9. 
loTBB,  when  title  to  personal  property  passes  to,  1140-1142. 

directions  of,  to  be  followed  as  to  delivery,  1767. 

implied  warranty  of  seller,  where  goods  are  inacoessifeU     bf 
1771. 

when  must  pay  price,  1784. 


^mjv,  when  mutt  remore  thing  boiq^t,  $  178i. 

right  of  to  inspect  warranted  goods,  1786. 

right  of  in  case  of  breach  of  warranty,  1786. 

right  of  at  auction  sale,  without  resenre,  1796. 

by-bidding  at  auction,  fraud  against,  1797. 
Bt-laws.    See  OoRPOKi-TiOMS. 

Oahoujution,  of  grant  of  real  property  does  not  reTCst  title,  1068 

of  will,  when  operates  as  rerocation,  1292. 

of  wUl,  proof  of,  how  made.  1298. 

of  written  contract,  effect  of,  1699. 

of  written  instrument,  may  be  adjudged,  wlien,  8412. 

of  written  instrument,  void  on  its  face,  not  allowed.  9QB 

of  written  instrument,  partial,  ma^  be  adjudged,  8u4. 

of  acceptance  by  acceptor,  when  allowed,  8196. 

See  Altbratioit. 
Oapetal     See  Partnxrship,  2479,  2481,  2493,  2496. 
Oapital  Stock.    See  Corpobatioms. 
Cau,  degrees  of,  16. 
Slight, 

defined,  16. 

gratuitous  depositary  must  use,  1846. 

gratuitous  employee  must  use,  1976. 

gratuitous  carrier  of  property  must  luw,  2114. 
Ordttiary, 

depomtary  for  hire  must  use,  1862. 

hirer  must  use,  1928. 

employee  for  reward  must  use,  1978. 

voluntary  agent  must  use,  2078. 

trustee  must  use,  2269. 

gratuitous  carrier  of  persons  must  use,  2096. 

carrier  of  property  for  reward  must  use,  2114. 
Cheat, 

borrower  must  use,  1886. 

employee  for  his  own  benefit  must  use,  1979. 

shipmaster  must  use,  2048. 

carrier  of  messages  for  reward  must  use,  2162. 
Utmost, 

carrier  of  persons  for  reward  must  use,  2100. 

carrier  of  messages  by  telegraph  must  use,  2162. 
Oarilissness.    See  Negugbncs. 
OAmao,  sacrifice  may  be  made  for  safety  of,  2148. 

such  sacrifice  must  be  borne  ratably,  2161. 

how  valued  on  general  average,  2163. 

shipmaster  agent  for  owners  of,  2876. 

ship^s  manager  has  not  power  to  purchase,  2889. 

seaworthiness  of  sliip  for  purpose  of  insuring,  2687 

insurance  on,  when  voyage  is  broken  up,  2707. 

shipmaster  may  sell,  when,  2379. 

shipmaster  may  hypothecate,  when,  2877.  8088. 

hypothecation  of,  under  respondentia,  8036-8088. 

owner  of,  entitled  to  r^avment  from  shipowner  of  amount  pel 
under  respondentia,  d040. 

See  Gxnxral  Avkraqb;  Respondbntia. 
lamsiAaR.    See  Carribr,  2086, 2096,  2100,  2114, 2161. 

different  kinds  of,  2086. 

tliipmaster  may  make  contract  for  2876. 
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JAftRl£R,  defined JS2065. 

nuirine,  W9I. 

iuland,  2087. 

gratuitous,  obligationfl  of,  2088-2090. 

has  insurable  interest,  2548. 
Of  Persons  J 

gratuitous,  obligations  of,  2096. 

for  reward,  must  use  utmost  care,  2100. 

for  reward,  must  provide  safe  vehicles,  2101. 

for  reward,  must  not  overload  vehicles,  2102,  2186. 

for  reward,  must  afford  reasonable  accommodation,  2108. 

for  reward,  miist  travel  without  delay,  2104. 
0/  Prtpertt/y 

tor  reward,  must  use  ordinary  care,  2114. 

gratuitous,  must  use  slight  care,  2114. 

must  obey  directions,  2115. 

duties  of,  in  case  of  conflicting  orders,  2116. 

must  not  stow  freu^ht  on  deck,  2117. 

must  not  deviate,  2117. 

must  not  vitiate  insurance  on  freight,  2117. 

must  deliver  freight,  where,  21ia-211d. 

must  give  notice  of  arrival,  when,  2120. 

may  terminate  liability,  how,  2121. 

must  give  bills  of  lading,  2126. 

may  deliver  freight  to  holder  of  bill  of  lading,  2130. 

when  may  demand  surrender  of  bill  of  lading,  2181. 

may  throw  freight  overboard,  when,  21^. 

notice  must  be  given  to,  to  effect  stoppage  in  transit,  801V 
Frtightofs  of. 

defined,  2110. 

when  payable,  2136. 

consignor,  when  liable  for,  2187. 

consignee,  when  liable  for,  2138. 

on  what  chargeable,  2139. 

when  apportioned,  2140-2142. 

in  case  of  extra  performance,  2143. 

lien  for,  2144. 
Of  Mtssa^ts^ 

must  deliver,  how,  2161. 

degree  of  care  and  diligence  required  of,  2162. 
Cbmmon, 

defined,  2168. 

must  accept  what  is  offered,  2168. 

must  not  give  preference,  2170 

may  give  preference  to  the  govemm«nt,  2171. 

must  start  on  schedule  time,  2170,  2172. 

compensation  of,  2173. 

obligations  of,  how  limited,  2174. 

cannot  be  relieved  from  certain  liabilities,  2176. 

effect  of  written  contract  of  ^2176. 

when  not  liable  for  loss,  2177. 

mortgage  of  property  of,  where  to  be  recorded,  29il 
OJ  Ptrsons^ 

must  carry  luggage,  2180. 

liability  of,  for  luggage,  2181. 

ma«t  deliver  luggage,  when,  21^. 


Oauusr  —  Of  Persons  f 

must  proTide  sufflcient  aocommodatioi    §  21ft. 

must  provide  rehiclef,  2184. 

regulations  for  condacting  bosinesB,  2186. 

may  demand  fare,  when,  2187. 

may  eject  pauenger  for  non-payment,  2188. 

cannot  demand  payment  after  ejection,  2190. 

has  lien  on  lu^age,  2191. 

breach  of  obligations  to  receire  passengers,  8315. 
0/  Property  J 

liability  of,  for  Inggage,  2182 

liability  of,  for  loss,  2194. 

limitation  of  liability  without  notice,  2200. 

liability  of,  for  delay,  2196. 

liability  of,  for  negligence,  2195. 

marine,  liability  of,  2L97-2198. 

duties  of,  in  respect  to  freight  going  beyond  its  route,  2301 

must  give  evidence  of  cause  of  loae,  2S02. 

obligations  of.  In  other  respects,  2208. 

when  may  sell  perishable  property,  2204. 

breach  of  obligation,  to  receive  goods,  8815. 
0/  Messages^ 

by  tele(p:kph,  must  transmit,  in  what  order,  2207. 

in  other  cases,  must  transmit^n  what  order,  2206. 

liability  for  improper  delay,  2207. 
DufKTUT  CoBPORATioNS.    See  Corporations,  286, 608-614. 
DiRTiriOATK  of  person  solemnising  marriage,  78,  74. 

for  oonMnuing  corporate  existence  of  corporation,  405. 

of  shipmaster,  as  to  exertion  of  seamen  to  save  snip,  206O. 

of  officer  talcing  proof  of  instruments,  1188-1200. 

of  proof  of  loss  under  insurance,  when  dispensed  with,  2687. 

of  discharge  of  mortgage  to  be  filed  with  recorder,  2989-2940 

on  indentures  of  apprenticeship.  276. 

false,  by  officer  of  corporation,  816. 
Of  AdenowUdpnent.    See  Acknowlidqiiiht,  1189, 1190-1198, 1201 
Of  Incorporation^ 

from  secretary  of  state,  296. 

prerequisites  to  issuing,  294. 
Of  Marriage.    See  Marriaoe,  73-74. 

Partnership.    See  Partnership,  2464,  2471,  2474-2480,  2508. 
Of  Stock.    See  Stock,  828,  824,  670. 

certain,  transferable,  576. 
'^akaotkr,  right  of  protection  from  injury  to,  43. 

defamation  of,  how  effected,  44. 

threats  of  injury  to,  render  contract  voidable,  1667-1570 
Ohartsr.    See  Articlxs  of  Incorporation. 
Chartbrir,  has  insurable  interest,  2665. 

master  or  part  owner  of  ship  roav  be,  1969. 
Chabsbr  Party,  defined  and  regulated,  1^69. 

shipmaster  may  enter  into,  in  foreign  port,  2876 

ship's  manager  may  enter  into,  2388. 

certain  insurable  interest  exists  under,  26(3^ 
Chattel  Interest,  defined,  765 

See  Personal  Property 
::Jhattbl  Mortgaoe.    See  Mortoaob. 
^attxl  Bbal,  defined,  675. 


fhfttM  Real,  when  estate  for  life  of  third  penon  becomes,  §  706 

limitation  of,  770. 
Chkok  defined,  8264. 

a  negotiable  instrument,  3<>95. 

effect  of  delay  in  preseutment  of,  3255. 

title  of  indorsee  to,  without  notice  of  dishonor,  825K. 
Uhild,  unborn,  for  wliat  purpose  deemed  existing,  29. 

of  annulled  marriage,  how  may  succeed,  84. 

of  annulled  marriage,  custody  of,  86. 

of  divorced  parents,  legitimacy  of.  144-145. 

of  diyorced  parents,  custody  of,  loS. 

of  divorced  parents,  support  of,  1S9. 

liability  of  community  property  for  support,  «&c.,  of,  143. 

parents,  on  separating,  may   make  provision    for  support   )l 
168. 

legitimacy  of,  bom  in  wedlock,  193. 

legitimacy  of,  bom  out  of  wedlock,  194. 

custody  of  legitimate,  197. 

custody  of  illegitimate,  200. 

husband  not  bound  to  support  wife's,  by  formor  marriage,  209. 

compensation  and  support  of  adult,  210. 

wages  of  minor,  212. 

action  for  exclnsiye  control  of,  214. 

l^timiied  by  marriage  of  parents,  216. 

right  of  posthumous  to  take  property,  698. 

birth  of  posthumous,  defeats  certain  future  interests,  739. 

duress  of,  avoids  contract  of  parent,  when,  1569-1570. 

See  Adoption  ;  Illeoitihatb  Child  :  Minor  ;  Parent,  49, 195 
196, 198-199,  201-206,  207-208,  211,  213 ;  Will,  13()6-1809 
Cbildrin,  term  includee  what,  14. 

abandonment  of.    See  Act  March  7, 1874,  Appendix,  p.  478 

See  Child. 
Chuboh,  right  of  a  seat  in,  may  be  held  as  an  easement,  801. 

rignt  of  a  seat  in,  may  be  held  as  a  servitude,  802. 

eorporations  for  maintenance  of,  may  be  formed,  286. 
CIB0UM7BNTI0N,  contract  obtained  through,  cannot  be  specifically  an- 
forced,  8891. 

See  Dkosit  ;  Frauv 
ClTT,  use  of  land  of,  not  granted  to  corporation.  476. 

lease  of  lots  in,  limitation  on,  HIS. 
CutBK,  county,  duty  of  regarding  marriage  licenses,  69. 

county,  duty  of  where  acknowledgment  is  taken  by  justice  ol 
peace,  1194. 

petition  for  appraisement  of  homestead  to  be  filed  with  con»iT 
1247. 

artieles  of  incorporation  to  be  filed  with,  296. 

certificate  of  formation  of  special  partnership  to  be  filed  witk 
county,  2480. 

notice  of  dissolution  of  special  partnership  to  be  filed  ^tft 
county,  2600. 

county,  must  keep  register  of  partnership  names,  2470. 

of  court  of  record  may  take  acknowledgment,  1181. 
90M,  title  of,  1. 

when  takes  effect,  2. 

not  retroactive  unless  so  declared,  8 

eonstmctlon  of,  4-6. 
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Oods,  affeete  no  action  eommonced  or  right  aoeniod  befor*  Its  liklBg 

effect.  §  6. 

effect  01  on  exlstiDg  statutes,  20. 

how  cited,  21. 
OODiciL.    See  Will,  14, 1287, 1305. 
CoLLKOTiON,  agent  for,  duties  of,  2021. 

partner  acting  in  liquidation  may  make,  2461. 

effect  of  vrarranty  of,  2S00. 
COLLBQES.    See  Corporations,  286,  and  Act   of  January  8,  1872,  Ap 

pendix,  p.  466. 
Collision.    See  Navigation,  970-972. 

loss  by,  how  apportioned,  973. 
Collusion,  divorce  must  be  denied  on  showing,  111. 

defined,  114. 

presumption  of,  establiKhed  by  lap<:e  of  time,  125. 
Commercial  Paper.    See  Negotiable  Instrument. 
Commissioner  of  Deeds.    See  Acknowledgments,  1182-1183. 
CoMMiZTiON,  ownership  of  things  formed  by,  1025-1027, 1029-1030. 

See  Confusion  of  Goods. 
Common  Carrier.    See  Carrier,  Common. 

Common  Law,  rule  of  construction  of  statutes  in  derogation  of,  not  i^ 
plicable  to  Code,  4. 

Code  considered  continuation  of,  when,  6. 
Communication,  privileged,  47. 

private,  in  writing,  ownership  of,  985. 

Bee  Contract,  1565, 1581-1583 ;  Insuranoi,  2563-2564,  2668,  267C 
2647,  2666. 

of  acceptance  of  offer  to  guaranty,  necessary,  2795. 
See  Concealment  ;  Rsprsssntatioh 
Community  Propsrtt,  defined,  164,  687. 

when  court  may  resort  to,  for  alimony,  141 

power  of  husband  over,  l72. 

disposition  of,  on  divorce,  146-148. 

distribution  of,  on  death  of  wife,  1401. 

distribution  of,  on  death  of  husband,  1402. 
Compensation.    See  Emplotsb,  1478, 1498,  2002,  2008. 

of  appraisers  of  homestead.  1258. 

may  cure  delay,  when,  1492. 

for  errors  of  description,  agreement  for,  does  not  prejudice  rifh 
to  rescind,  when.  1690. 

of  depositaxy  for  hire,  1853. 

of  finder,  1867. 

for  loan,  called  interest,  1916. 

borrower  entitled  to  certain,  1892. 1894. 

in  case  contract  of  service  is  continued  beyond  two  years,  1980 

managing  owner  of  ship  not  entitled  to,  2072 

of  voluntary  depositary,  2078. 

of  common  carrier,  2173. 

of  trustees,  2278-2274. 

partner  not  entitled  to,  2413. 

lienor  not  entitled  to,  2892. 

the  relief  generally  given  by  law,  3275. 

for  mistake,  when  allowtnl  on  Rp(>ciflc  performance,  8891 

for  partial  failure  to  perform  on  tipecific  performance,  3B92 

may  be  required  on  rescispion,  when,  3409. 

of  aarignee  for  benefit  of  creditors,  3471. 

See  Consideration  ;  Salary  ;  Wabmm. 
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(JOMPOUin)  IiTTEBEST.    See  Tntiecst  (of  Monit) 
Ck>MYOT AXIOM  of  time,  §  10, 14. 

of  term  of  suspension  of  power  of  alienation,  912. 
of  period  of  minority.  26. 
CovoKALMBRT  of  facts  In  certain  cases  renders  condonation  Toid,  120. 
by  trustee,  when  fraudulent,  2228,  2284. 
partner  must  not  obtain  advantage  by,  2411. 
In  Insurance.    See  Tnsuranok,  2661-2566.  2560-2570. 
In  Marine  Insurance.    See  Insukanci,  2d69-2672L 
In  Fire  Insurance.    See  Insukanos,  27o2. 
W««»IT[0NS,  of  ownership,  707. 

kinds  of,  of  ownership^  706- 

of  ownership,  when  Toid,  709. 

nominal,  tn  direction  for  execution  of  power,  may  be  disngaidtd 

905. 
restraining  marriage,  when  Told,  710. 
restraining  alienation,  when  Toid,  711. 
grant  may  be  deposited  with  third  person,  to  be  dellTered  on  p^ 

formance  of,  1067. 
delivery  of  grant  to  grantee  on,  void,  1066. 
tenant  without  notice  not  liable  for  breach  of,  of  lease,  1111. 
oifer  of  performance  must  be  free  from  what,  1494. 
of  proposal,  must  be  fulfilled  by  acceptance,  1682. 
of  proposal,  performance  of,  is  acceptance,  1584. 
failure  to  perform  reyokes  proposal,  1687. 
written,  governing  auction  sale,  not  to  be  modified  orallr,  1791 
See  Apprentiosship,  271-272 ;  Obuoations,  1484, 1440-1441. 
Precedent  J 

what  may  depend  on  performance  of,  1498. 

grant  on,  only  an  executory  contract,  1110. 

in  will,  what,  1846. 

in  will,  effect  of,  1347. 

in  will,  when  deemed  performed,  1848. 

See  Obligations,  1486, 1489. 
Subseqnentf 

condonation  implies  certain,  117. 
light  of  ruSntry  for  breach  of  ,jtransferable,  1046. 
property  to  be  recouTeyed  on  non-performance  of(  1109. 
inwill,  what,  1849. 
in  obligations,  what,  §  1438. 
Concurrent  ^ 
in  obligations,  what,  1437* 
what  may  depend  on  performance  of,  1498. 
^NDiTiovAL,  delirery  cannot  be  made,  1056. 

will,  when  may  be  denied  probate,  1281. 
See  Bbquxst,  1346  1347 ;  Obliqation,  1484, 1439-1440, 11491 
derise  or  bequest,  what,  1346. 
deyise  or  bequest,  when  rests,  1347. 
obligation,  liability  of  guarantor  on.  2808. 
offer  of  performance,  when  yalld,  1494. 

See  Conditions. 
iMnoHATiON,  desertion  cured  by  soliciting,  102. 

refusal  of,  is  desertion  by  the  party  refusing,  lOS 
fiTorce  must  be  denied  on  showing;  111. 
defined,  115. 
.'equisitfls  of,  116. 
33 
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Oondooation,  impllM  a  eondiMon  rabseqiieiit,  §  117. 

eyidence  of,  118. 

when  can  oe  madejllS. 

when  made  Toid,  120. 

how  roToked,  121. 

bar  to  recriminatory  defence,  when,  123. 

presumption  of,  in  certain  case,  125. 
JOHPiNSMBNT,  Unlawful  or  fraudulent,  avoids  contract,  1669. 

master  of  ship  may  subject  seamen  to,  2037. 

master  of  ship  may  subject  passengers  to,  2038. 

See  DuBKSS. 
Confusion  of  Goods,  ownership  of  things  formed  by,  1029-1080, 1032. 

See  CoMMiXTiOM. 
CONVITANCK,  divorce  must  be  denied  on  showing.  111. 

defined,  112. 

how  manifested,  113. 

presumption  of,  in  certain  cases,  125. 

contract  obtained  through,  voidable,  1689. 
0OR»MT.     See    Adoption,  223-225;   Contraot,   1565-1573,  1576-1584 
1689;  Desertion,  99. 101;  Husband;  Uusbaitd  and  Wife,  16C 
162;  Markiaob,  55-82. 

corrupt,  112. 

corrupt,  how  manifested,  113. 

written,  of  mother,  necessary  to  transfer  custody  of  child,  197. 

for  apprenticeship  of  child,  265-266. 

of   landlord   necessary  to   attornment   to  stranger  by   tenant 
19iS. 

of  party  entitled  to  benefit  necessary  to  transfer  of  burden 
1457. 

thing  obtained  without,  of  owner,  to  be  restored,  1712. 

of  depositor  necessary  to  use  of  deposit  by  depositary,  1835 

of  principal,  neces.%ry  to  release  of  factor,  2030. 

voluntary  interference  with  property  without.  2078. 

of  beneficiary  necessary  to  allow  trustee  to  hold  adverse  InterMl 
2233. 

mutual,  necessary  to  create  trust,  2251. 

not  necessary  to  rescission  of  ratification,  2314. 

of  aii,  necessary  to  creation  of  partnership,  2397. 

unanimous,  necessary  to  admission  of  new  partner,  2897. 

not  necessary  to  create  guaran^,  2788. 
Ionsidkration.    See  Contract,  1605-1613, 1697. 

valuable,  defined,  14. 

minor  must  restore,  on  disaffirmance  of  contract,  86. 

mutual  consent  to  separation  sufficient,  160. 

effect  of  transfer  where  paid  by  third  party,  853. 

no"  necessary  to  validity  of  voluntary  transfer,  1040, 1146. 

tf/ritten  instrument  prima  facie  imports,  1614. 

on  whom  falls  the  burden  of  proof  to  show  want  of  snScleal 
1615. 

old  obligation  extinguished  by  new,  1541. 

failure  of,  when  ground  for  rescission,  1689. 

not  necessary  to  create  agencyj2d08. 

necessary  to  guaranty,  when,  2792. 

need  not  be  expres^ted  in  written  guaranty,  2798. 

presumption  of,  in  negotiable  instruments,  8104. 

•fleet  of  want  of,  in  negotiable  instruments,  3122. 
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BoMiciru.    See  Casbiu,  §§  2110^  2116, 2118-2122, 2138, 2141, 9176. 

ooiudgnor  may  stop  goods  in  transit  on  insolTency  of,  4K)70< 

what  ]b  insolveucy  of,  8077. 
ComavoB.    See  Carbus,  2110,  2116-2117, 2137  2176. 

when  may  stop  goods  in  transit,  3076. 
OORSTBUOTION.     See  WOBDS,  12-18. 

of  the  Code,  4-6. 

of  tfcrms,  14. 

of  certain  leasing  powers,  925. 

See  Interpretation. 
CORSTBUCrriYB,  notice  defined,  18-19. 

delivery,  1059. 

fraud  defined,  1573. 
DOMTINUINa  GUARANTT.     See  QUARANTT,  2814-2815 

letter  of  credit,  when  deemed,  2864. 
QoMTBAtnr,  defined,  1549. 

minor,  cannot  make,  33. 

minor  may  make,  sabject  to  his  power  of  disafllrmance,  81. 

of  minor,  when  and  how  disafiirmed,  85. 

minor  or  insane  person  cannot  disaffirm,  for  necessariefl,  86 

when  person  of  unsound  mind  may  make.  39. 

when  person  of  unsound  mind  cannot  make,  40. 

person  entirely  without  understsmding  cannot  make,  88. 

marriage  a  personal  relation  arising  out  of  civil,  55. 

to  marry,  how  parties  may  be  released  from,  62. 

husband  and  wife  may  make,  158. 

husband  and  wife  cannot  alter    their  legal  relation   by    9% 
oept,  159. 

for  payment  of  money  wife  cannot  make,  167. 

marriage  settlement,  how  executed,  178. 

marriage  settlement  must  be  acknowledged  and  recorded,  179. 

effect  of  recording  or  non  recording  of  marriage  settlement,  180 

minor  may  make  marriage  settlement,  181. 

of  apprenticeship  of  alien  minor,  274. 

executed,  yoluntary  tiunsfer  is,  1040. 

executed,  defined,  1661. 

executory,  defined,  1661. 

executory,  grant  on  condition  precedent  Is,  1110. 

lien  may  be  created  by,  2884. 

non-negotiable  written,  transferable,  1459. 

novation  a,  1532. 

for  benefit  of  third  person  may  be  enforced  by  him,  when, 

with  seamen,  restrictions  on,  2053. 

what,  not  allowed  in  negotiable  instrument,  8093. 

essential  elements  of,  1^. 

when  presumed  to  be  joint  and  several,  1659-1660. 

for  sale  of  personal  property,  1739. 

for  sale  of  real  property,  1740. 

of  insurance,  right  to  rescind,  2583. 

for  forfeiture  of  property  subject  to  a  lien,  void,  2889. 

in  restraint  of  right  of  redemption  from  lien,  void,  S^Sft. 

who  may  b«,  1566. 
when  minors,  &c.,  may  be,  1551 
must  be  capaole  of  identification,  1668. 
CoHStnt  tOf 

Mtentul  elements  of,  1665. 


lit  iin>BZ. 

DORTSICT  —  Consent  to  —  when  not  free,  not  void  but  voidable,  )  1^^ 
Apparent,  when  not  free,  1667. 
when  deemed  to  be  obtained  through  fraud,  150^ 
duress  in  obtaining,  defined,  1669. 
menace  in  obtaining,  defined,  1670. 
fraud  in  obtaining,  defined,  1671. 
actual  fraud  in  obtaining,  defined,  1672. 
oonstructiTe  fraud  in  obtaining,  defined,  1678. 
undue  influence  in  obtaining,  defined,  1676. 
mistake  in  obtaining,  defined,  1676. 
mistake  of  fact  in  obtaining,  defined,  1677. 
mistake  of  law  in  obtaining,  defined,  1678. 
mistake  of  foreign  law  in  obtaining,  defined,  1679. 
when  deemed  mutual,  1680. 
when  deemed  communicated,  1681-1682. 
when  deemed  complete,  1688. 
propoeal  of,  when  deemed  accepted,  1684. 
acceptance  of  proposal  must  be  absolute,  1686. 
zerocation  of  proposal,  1686. 
rerocation,  how  made,  1687- 
Toidable,  may  be  ratified,  1688. 
may  be  rescinded,  1689. 
■ooeptance  of  benefit,  when  deemed,  1689. 
Object  off 

defined,  1696. 

must  be  lawful,  possible,  and  ascertainable,  1696. 
when  deemed  possible,  1697. 

when  illegality  of,  renders  contract  wholly  roki,  1606 
when  illegality  of,  renders  contract  partly  Toid  16W 
(kmsiderationf 

good,  defined,  1606. 
ow  far  moral  obligation  is  good,  1606. 
must  be  lawful,  1607. 
effect  of  illegality  of,  1608. 
may  be  executed  or  executory ,  1609. 
executory  need  not  be  specified.  1610. 
executory,  how  ascertaiued,  1611. 
efTect  of  impossibility  of  ascertaining,  1612  1618 
contract  may  be  altered  without  new,  1697. 
Creation  q/*, 

by  express  words,  1620. 
by  implication,  1621. 
orally,  1622. 
by  ^vriting,  1628-1624. 

by  writing,  supersedes  oral  negotiationn  162( 
-'y  writing,  when  takes  effect,  1626. 
by  writing,  delivery  neceesaiTito,  1627. 
proTisions  abolishing  seals,  1629. 
^^efpretation  off 

to  b«  uniform,  1636. 

to  effectuate  mutual  intention,  1686. 

to  ascertain  intention,  1637. 

to  be  governed  by  language  used,  16^ 

•o  be  governed  by  written  words,  1639. 

exception  in  eases  of  fraud,  1640. 

•niin  oontmot  to  be  considered  iu,  1641 
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OoanuCT—  InUrpretaHion  of^ 

MTflral  contract8  to  be  taken  together  in,  \  164S. 

to  be  faTorabie  to  its  Talidity.  1648. 

aecoxding  to  ordinary  sense  ox  words,  1614. 

technical  words  in,  1646. 

what  law  goTems,  1646. 

by  surrounding  circumstances,  1647. 

subject  matter  to  be  considered  in,  1647. 

to  be  restrained  by  its  object,  1648. 

nnomrtainty  in  to  be  construed  against^  whei    1619, 16M 

general  intent  to  prcTail  in,  1660. 

original  and  written  parts  in,  to  prerail,  1661. 

repugnances  in,  1662.  ' 

inconsistent  words  to  be  rejected  in,  1663. 

what  stipulations  implied  in,  1666. 

incidents  to  contract  implied  in,  1666. 

in  respect  to  time  of  performance,  1667. 

defined,  1667. 

certain  contracts  declared,  1668. 

Hxlng  damages,  1670. 

exception,  1671. 

restraining  trade,  when,  1678. 

restraining  trade^  when  not,  1674-1676. 

restraining  marriage,  1676 
JBetmcttoM  o/. 

in  general,  1682. 

by  rescission,  1688. 

by  rescission,  in  what  oases,  1689. 

by  rescission,  how  effected,  1691. 

certain  stipulations  do  not  prevent  rescission,  1680. 

by  alteration  of  Terbal  contract,  1697-1698. 

by  cancellation  and  destruction,  1699. 

by  unauthorized  alteration,  1700. 
CoirriUBUTiON.    See  Insuranck,  2621,  2642,  2746. 

joint  debtor  may  require,  when,  1432. 

release  of  joint  debtors  does  not  affect  rights  of  others  to,  IMt 

to  general  average  loss,  2152. 

between  co-sureties,  2848. 
OOHTBOLLBR,  duty  of ,  where  property  escheats  to  the  State,  1406. 

corporations  to  transmit  selection  of  right  of  way  to,  478 
CONTBBSiON,  directed  by  will,  when  takes  effect,  1338. 

extinction  of  lien  by,  2910. 

of  personal  property,  danuij^cs  for  wrongful,  8336-3338. 
COKFBTANCB,  minor  may  make,- subject  to  disaflirmance,  34. 

when  person  of  unsound  uiiud  may  make,  39. 

when  person  of  unsound  mind  cannot  make,  40. 

by  person  who  has  changed  name,  see  Act  of  ftktreh  11,  1S74 
Appendix,  p.  479. 

by  married  woman,  1187. 

defined,  1216. 

See  Grant  ;  Tbansfbb 
Copartners.    See  Partner  ;  Fabtnersbip 
l«BPOBATioNS,  defined,  288. 

public  and  private  distinjriiished,  284 

private,  hew  formed,  286 


ftl4  fMDBX 

Oorpontions,  how  may  continue  their  existence  under  this  Codit,  §  2B7 

certain,  nut  altected  by  the  Code,  288. 

what  are  private,  284. 

for  what  purpose  may  be  formed,  2P& 

name  of  instrument  creating,  289. 

articles  of  incorporation,  what  to  contain,  290. 

certain,  to  state  wluit  additional  facts  in  articles,  291. 

number  and  qualificai;ioii8  of  corporators,  262. 

prerequisites  to  filing  articles  of  incorporation  of  certain,  29^ 
296. 

articles  of  incorporation  of,   where  to  be  filed  and  certificate 
thereon,  296. 

term  of  existence^  296. 

must  file  articles  m  county  where  property  is  situated,  299. 

how  may  change  place  of  business,  821  a. 

misnomer  does  not  invalidate  instrument,  367. 

dealers  with,  cannot  quoHtion  its  existence,  868. 

may  acquire  real  estate,  266. 

may  acquire  property  under  title  on  "  Eminent  Domain,"  8GC 

franchise  may  be  sold  under  executioUj^^S. 

duties  of  purchaser  of  frsuichise,  389-^. 

sale  of  franchise  not  to  affect  powers  or  liabilities  of,  891. 

may  redeem  franchise,  392. 

where  proceedings  under  execution  may  be  had  against,  398 

how  may  extend  their  corporate  existence,  401. 

cannot  take  by  will,  1276. 

acknowledgment  of  instrument  for  recorded  by,  1161. 

requisites  of  such,  1185. 

certifioite  of  such  acknowledgment  by,  1190 
dssestment  of  Stock, 

directors  may  levy,  831. 

Umit  of,  832-833. 

order  for  levying,  to  contain  what,  884. 

notice  of,  and  its  form,  336. 

publication  and  service  of  notice  of,  886. 

delinquent  notice,  and  its  form  and  contents,  387-<888 

publication  of  delinquent  notice,  389. 

sale  of  stock  to  pay,  341. 

not  to  be  invalidated,  346. 

action  to  recover  stock  sold  for  delinquent,  347. 
By-lMtvs, 

adoption  of,  when,  how,  and  by  whom  made,  801. 

to  be  adopted  at  first  meeting,  306. 

to  be  recorded,  304. 

how  amended,  304. 

may  be  m:uie  for  certain  purposes,  808. 

may  provide  for  annual  election  of  directors,  802. 
Debts, 

not  to  be  created  beyond  actual  subscribed  stock,  801 

when  officer  becomes  liable  for,  316. 

liability  of  stockholder  for,  822. 
Directors, 

election  of,  how,  :)02. 

election  of,  after  incorporation,  806. 

how  many,  and  qualifications  of,  806. 

•leetlon  of,  how,  when,  and  by  whom,  806-807 

•cganiaation  of  board  cf ,  808. 
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ItBrORAnoNS  —  Directors —  maj  postpone  election,  when,  f  Ui. 

must  make  diTideuds  how,  SU9. 

removal  of,  310. 

contract  to  relieve  from  liability  void,  327. 

liability  of,  in  certain  caBes,  to  creditors,  300. 

Tieanoy  in  office  of,  how  filled,  306. 

may  levy  assessments,  831. 

on  dissolution,  to  be  trustees  for  creditors,  400. 
Dividends, 

how  made,  and  how  not  to  be  made,  309. 

on  shares  of  married  women,  how  paid,  325. 
ZMsfoJttfion, 

where  provided  for,  399. 

by  forfeiture  for  non-usf r,  858. 

directors  to  be  trustees  for  creditors  upon,  400. 
Beetions, 

of  directors,  302. 

must  be  by  ballot,  &c.,  307. 

majority  of  stock  to  be  represented  ut,  312. 

complaints  and  (fuo  wa^antos^  «&c.,  regarding,  816. 

may  be  postponed,  318. 
Examination  of, 

how  and  by  whom  made,  382. 

made  by  legislature,  383. 
i§$€tings, 

when  first  to  bu  called,  301. 

time,  manner,  and  place  of,  to  ho  spocificd  in  by-laws,  808. 

officers  to  be  removed  only  at  gen»'ral,  310. 

by-laws  only  lo  be  amended  at  special,  304. 

justice  of  peace  may  order,  311. 

by  consent  to  be  valid,  317. 

majority  must  be  present  ut,  312. 

proceedings  at  to  be  binding,  318. 

for  extension  and  continuation  of  corporate  existence,  401-401. 
Nam§, 

error  in,  in  articles  of  incorporation,  not  to  invalidate  liuilrv 
ment,  357. 

to  be  stated  in  articles  of  incorporation,  290. 
Officers^ 

by-laws  to  regulate  compensation  and  duties  of,  303. 

directors  to  elect  president,  treasurer,  and  secretary,  308- 

proceedings  for  removal  of,  310. 

liability  of,  making  false  certificate,  &c.,  816. 

married  women  may  become,  285. 

oath  of,  on  filing  articles  of  incorporation,  296. 

removal  of.  Act  of  March  21, 1872.    Appendix,  p.  4W. 
(hganization, 

dissolution  for  the  want  of,  358. 

within  wliat  time  to  be  effected,  858 
fumersj 

defined  and  prescribed,  354. 

limitation  of,  855. 

buJdng  expressly  prohibited,  356. 

wlien  forfeited  for  non-user,  358. 

to  increase  or  diminish  capital  stock,  850. 

nal  property,  wliat  may  acquire  and  hold  860. 
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OoiMBATiOHi  —  Powers  —  not  to  be  ailected  by  sale  of  fmnchlM,  f  ML 

when  may  consolidate,  361. 
Ruords, 

how  kept  and  what  to  contain,  877. 

*'  stock  and  transfer  "  book,  878. 
Stocky 

amount  to  be  subscribed  before  incorporating,  293. 

oatti  of  ofScer  to  subscription  of,  296. 

majority  of  subscribed,  necessary  to  adoption  of  by-laws,  80!L 

majority  of  subscribed,  necessary  to  election,  807. 

two  thirds  of  subscribed,  necessary  to  amend  by-laws,  904. 

two  thirds  of  subscribed,  necessary  to  removal  of  offleera,  810. 

majority  of  subscribed,  constitutes  quorum,  312. 

how  may  be  represented,  818. 

dlTldends  not  to  be  made  from  capital,  309. 

d«btf>  not  to  be  incurred  beyond  subscribed,  809. 

capital  must  not  be  increased  or  diminished  except,  308  %0. 

on  dissolution,  may  be  divided,  809. 

certificates  of,  how  issued,  823. 

transfer  of  shares  of,  324 ;  and  tax  on  p.  77  b. 

transfer  of  shares  of,  held  by  married  women,  326. 

transfer  of  shares  of,  of  uon-residents,  326. 

sale  of  delinquent,  341. 

delinquent  stock,  publication  of  notice  of  sale,  348. 

when  acquires  jurisdiction  over  certain,  340. 

may  buy  its  own,  when,  343. 

disposition  of,  where  corporation  is  purchaser,  844. 

action  for  recovery  of,  sold  for  delinquent  assessments,  347. 
Stockholders     See  Stock,  301,  310,  326. 

liability  of,  for  debts  of  corporation,  322. 

defined,  298. 
Agricultural  Fair, 

may  be  formed,  286. 

may  acquire  and  hold  how  much  real  estate,  620. 

shall  not  contract  debts  in  excess  of  amount  on  hand,  exoepi 
621. 

not  for  profit,  622. 

may  fix  fee,  &c.,  for  membership,  622. 
Art, 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  285. 
Banks, 

must  keep  certain  books,  321. 

must  make  quarterly  statements.    Appendix,  p.  484 

certain,  may  elect  to  have  a  capital  stock,  800. 
Beneficial  and  Relief.    See  Act  of  March  23,  1874.   Appendix,  p.  479 
Benevolent, 

may  be  formed,  286. 

married  women  may  become  corporators ,  &o^  of,  286. 

may  incorporate  colleges.  Aet  January  8, 1872.  Appendix,  p.46C 
Boards  of  Trade, 

may  be  formed,  286. 
Bridge,  Ferry,  Wharf.  Chute,  and  Pier, 

may  be  formed,  286. 

to  obtain  license  from  board  of  supervisors,  628. 

la  what  contingencies  corporate  existence  oeases,  539. 
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lOftrOBATlONS  —  Bridge y  Ferry,  Wharf,  Chute,  and  Pier, 

annual  report  of,  §  530. 

damages  for  failing  to  i-eport,  530. 

thifl  title  applies  to  bridge,  &c.,  owned  by  natural  persons,  581. 
Building,    See  Land  and  Building. 
Business.    See  Act  of  March  23, 1872.    Appendix,  p.  470. 
Canal.    See  Water  and  Canal.    Also  Act  of  March  90, 1873,    Ap- 
pendix, p.  471. 
Cemetery, 

may  be  formed,  286. 

how  much  land  may  be  held,  and  how  disposed  of^SOS 

who  are  members  eligible  to  Tote  and  hold  office,  o09. 

may  hold  what  amount  of  personal  property,  610. 

such  surplus,  how  disposed  of,  610. 

may  issue  bonds  to  pay  for  grounds,  611. 

proceeds,  how  disposed  of,  611. 

may  take  and  hold  property  or  use  income  thereof,  how,  dl3. 

interments  in  lot  and  effect  thei*eof,  613. 

transfer  of  right  only  made,  how,  613. 

lot  owners  previous  to  purchase  to  be  members,  614. 
OSambers  of  Commerce, 

may  be  formed,  286> 
CommereieU, 

may  be  formed,  286. 
Dock.  See  Bridox,  &c. 
Educational, 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  286. 
Ferry.    See  Bridge,  Ferrt,  &g. 

foreign  must  designate  resident  upon   whom   process  mfty    b« 
serred.    See  Act  of  April  1, 1872.     Appendix,  p.  473. 
GaSf 

may  be  formed,  286. 

to  obtain  privilege  from  city  or  town,  628. 

to  supply  ga.<<  on  written  application,  629. 

damages  for  refusal,  629. 

when  may  refuse  to  supply,  630. 

agent  of,  may  in.spect  meters,  631. 

when  persons  neglect  to  pay,  gas  may  be  shut  off,  632. 
Homestead, 

may  be  formed,  286. 

time  of  corporate  existence,  557. 

by-laws  to  specify,  what,  558. 

by-laws  to  be  furnished  to  members  on  demand,  558. 

advertisement  and  sale  of  delinquent  and  forfeited  shares,  669 

may  borrow  and  loan  funds,  and  for  what  time,  560. 

minors  and  married  women  may  hold  stock,  561. 

limitation  of  speculation  In  lands,  56E2. 

forfeiture  for  speculation  beyond  certain  extent,  602 

when  its  corporate  existence  terminates,  663. 

payment  of  premiums,  664. 

annual  report,  666. 

publication,  where  made,  666. 

may  extend  corporate  existence     Act  of  March  23, 1874.   Appen 
dix,  p.  479. 
Hotel, 

mty  be  formed,  286. 
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SOBVMUTIOHI  —  Insuranee^ 

corporation  may  be  formed  for,  (  286. 

subBcriptiun  to  capital  stock,  414. 

parchase  and  conyejance  of  real  estate,  415. 

policies,  how  issued  and  by  whom  signed,  416. 

dividends,  of  what,  and  when  declared,  417. 

directors  liable  for  loss  on,  in  certain  cases,  418. 

eapital  stock,  419,  420. 

payment  of  subscription,  424. 

certificate  of,  of  paid  up  capital  stock  to  be  filed,  ^5. 

property  which  may  I  e  insured,  426. 

funds  may  be  invested,  how,  427. 

rate  of  ri^k,  limitation  of,  428. 

amounts  to  be  reserved  before  making  dividends,  429-481. 
Mmtual  Life,  Health,  and  Accident, 

eapital  stock,  437. 

guarantee  fund,  437. 

of  what  guarantee  fund  shall  consist,  438 

what  it  constitutes,  439. 

deficiency  in  capital  stock,  489. 

declaration  of  fixed  capital  to  be  filed,  440. 

guarantee  notes  and  interest,  how  disposed  of,  441 

uiBured  to  be  entitled  to  vote,  442. 

may  invest  in  what  securities,  444. 

number  of  directors  may  be  altered,  how,  443. 

limitation  to  the  holding  of  stock,  445. 

premiums,  how  payable,  446. 

to  furnish  insurance  commissioner  certain  faets,  447. 

no  stamp  required  on  contract  of  accident  insuranee,  448. 

valuation  of  policiei«,  449. 

policy  to  contain  evidence  that  it  was  issued  in  this  State,  460 

penalty  for  non-compliance,  460. 

payment  and  cancellation  of  policy,  451 
Land  and  Building, 

may  be  formed,  286. 

how  organized,  689. 

may  borrow  money,  640. 

powers  and  object  of,  641. 

may  insure  the  lives  of  members  and  debtors,  642. 

may  own  what  real  estate,  643. 

by-laws  may  provide,  what,  644. 

annual  report,  645. 

consolidation  and  transfer  of  business,  647. 
Laundry, 

may  be  formed,  286. 
Library  f  j 

may  be  formed,  286. 
Literary,  ' 

may  be  formed,  286. 

married  women  may  become  crarporators,  fte.,  of  V^. 
Manu/aetuttng, 

may  be  formed,  286. 
Mechanics^  Institute, 

may  be  formed,  286. 
MtreantiU, 

be  f onnml,  286w 
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■rarOBATloiri  —  Mtnmg^,—  may  be  formed,  §  286. 

directora  to  file  certitii-.itc  of  what,  wliere,  5S5. 

tranRfer  agencie*^,  oS>) 

Dtock  iflsued  at  tninsfcr  agencies.  587 

book.4  and  mine  kept  open  fur  in.<<iJectiou  of  stocUioI4er8,  pa 
4U1,  492. 

statements  to  be  made,  pp.  491,  492. 

safety  Mhaft  for  niiuer.^.     Act  .Marrh  16,  1872      Appendix,  p.  467 
Pier.    See  Bainoe,  Feury,  &c. 
Private, 

may  be  formed,  §  28(). 


voMj  be  formed,  2S6. 

articles  of  incorporation  must  state  what,  in  addition,  291. 

prerequisites  to  filing  articles  of  incorporation,  294-295. 

dirertors  to  be  electt^l,  when,  454. 

additional  provision  in  asses.^^mcnt  and  transfer  of  stock ,  466. 

may  borrow  money  and  is^ue  bonds,  456. 

to  proTide  finking  fund  to  pay  bonds,  457. 

capital  stock  to  be  fixed,  458. 

oertiflcate  of  payment  of  fixed  capital  stock,  459. 

enumeration  of  powers,  465. 

map  and  profile  to  be  filed,  466. 

may  change  line  of,  467. 

forfeiture  of  franehise,  468. 

erossings  and  intersections,  469. 

condemnation,  469. 

not  to  use  public  streets,  &c.,  except,  470. 

not  to  charge  fare  to  and  from  points  in  a  city,  471. 

whuu  crossing  highways,  &c.,  how  acquires  right  of  way,  47) 

may  consolidate,  473. 

proceedings  to  consolidate,  473. 

State  lan(&  granted  for  use  of,  474. 

such  grant  not  to  embrace  town  lots,  475 

certain  fixtures  may  be  taken  from  the  realty,  476 

lands  of  to  revert  to  State,  when,  477. 

requisites  on  selection  of  right  of  way,  47S 

check  to  be  affixed  to  all  baggage,  479. 

damage  for  refusing  so  to  do,  479. 

annual  report  to  be  verified,  480. 

form  of  report,  480. 

duties  of,  481. 

to  pay  damages  for  refusing  transportation,  482. 

to  furnish  accommodations  for  passengers,  483. 

to  post  regulations,  484. 

not  responsible  for  injuries  incurred  by  violating  rulet,  484. 

U:  pay  daniagtis,  485. 

not  liable  in  certain  cases,  485. 

may  recover  damages,  when,  485. 

regulations  of  trains,  4bb. 

penalty  for  violating  such,  486. 

conductor  may  eject  pas.>iengers  when,  487. 

officers  to  wear  badge,  488. 

mfees  of  chai^pes,  469. 

■Mmuer  tickets,  how  issued,  and  to  be  good  for  «lx  mootbs 

400. 
•haraotor  of  imlla  to  be  um^  401. 
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OovoKATiONS  —  Street^  —  iitty  be  formed,  §  286. 

articles  of  incorporation  to  state  what  additional  facto,  91 

prerequisites  to  filing  articles  of  incorporation,  294 

authority  to  lay  track,  how  obtained,  497. 

restrictions  as  regards  granting  right  of  way,  498. 

two  may  use  same  street,  when,  ^9. 

rates  of  fare,  501. 

construction  and  requisites  of  conveyances,  501. 

rate  of  speed,  501. 

must  commence  construction  of  road,  when,  602. 

effect  of  failing  so  to  do,  502. 

cities  and  towns  may  make  rules  to  govern,  503. 

penalty  for  overcharging,  504. 

to  provide  and  furnish  passenger  tickets,  606 

penalty,  505. 

trial,  proof,  and  limitation,  506. 

city  or  town  to  reserve  certain  rights,  507. 

license  to  be  paid,  508. 

track  for  gp'ading  purposes,  509. 

general  provisions  applicable,  510-511. 
Prismoidal, 

may  be  used  as  street  railways,  471. 

conditions  of  construction,  498. 
Religious  J  Social^  and  Benevolent^ 

may  be  formed,  286 ;  how  controlled,  290. 

married  women  may  become  corporators,  &c.,  of,  286. 

how  formed,  593. 

articles  of  incorporation  to  state  additional  facts,  594. 

may  hold  what  amount  of  property,  595. 
.  Masons,  Odd  Fellows,  and  Pioneers  may  hold,  how  much,  GM 

annual  report,  597. 

may,  by  order  of  court,  sell  or  mortgage  property,  598 

proceedings  thereon,  598. 

may  provide  what  in  their  by-laws,  599. 

members  admitted  after  incorporation,  600. 

membership  not  transferable,  601. 
Road^ 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  facts,  291 

prerequisites  to  filing  articles  of  incorporation,  294. 
Savings  and  Loan, 

may  be  formed,  286. 

may  loan  money,  on  what  terms,  571. 

capital  stock  and  rights  and  privileges  thereof,  572. 

dividends  to  be  from  surplus,  578. 

to  contract  no  liability  except  for  deposits,  573. 

property  which  may  be  owned  by,  and  disposal  of  such,  674 

restrictions  on  purchasers,  574. 

married  women  and  minors  may  own  stock  In,  575. 

may  issue  transferable  certificates  of  deposit,  576. 

special  certificates,  576. 

to  provide  reserve  fund  for  payment  of  losses,  577. 

paohibition  on  officer  of,  and  what  vacates  his  office,  578. 

eonstmotion  of  phrase,  "  create  debts,"  579. 

See  Act  of  February  21 ,  1872.    Appendix,  p.  466 
IkmI.    See  Rklioious,  Social,  and  BiNsvoLnrr. 
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OowoBAnoirs  —  Slagi,—ma.y  be  formed,  §  286. 
Stock  Baitittg, 

maj  be  formed,  286. 
SireetRailroadt.    See Railkoabs. 
TeUgraphf 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  faets,  291. 

prerequieitee  to  filing  articles  of  incorporation,  2M. 

rlglit  of  way  along  water,  roads,  and  highways,  686. 

liability  for  injuring  telegraph  property,  637. 

liability  for  malicious  injury  to  property,  688. 

conditions  on  which  damages  to  sub-aqueous  cable  maj  b*  r» 
eovered,  639. 

duty  to  send  dispatch,  640. 

rates  of  charges  to  be  fixed  and  published,  642. 
fksotre, 

may  be  formed,  286. 
Wagon  Roadf 

may  be  formed,  286. 

articles  of  incorporation  must  state  wliat  additional  faets,  901. 

prerequisites  to  filing  articles  of  incorporation,  204. 

three  commissioners  to  act  with  surreyors,  612. 

commissioners,  how  appointed,  612. 

surrey  and  map  to  be  filed  and  approred  by  superrisors,  filB. 

tolls,  &c.,  to  be  collected.  614. 

penalty  for  taking  unlawiul  tolls,  614. 

no  toll  to  be  charged  on  public  highways,  616. 

rates  of  toll  to  be  posted  over  gate,  616. 

toll  gatherer  may  detain  person  until  toll  paid,  617. 

toll  gatherer  not  to  detain  person  unnecessarily,  618. 

penalty  for  avoiding  tolls,  619. 

penalty  for  trespass  on  property  of,  620. 

when  capital  is  repaid,  tolls  to  be  reduced,  621. 

may  mortgage  and  hypothecate  property,  622. 

tills  title  to  apply  to  roads  own^  by  natural  persons,  628. 
Water  and  Ckinalf  • 

may  be  formed,  286. 

may  obtain  contract  to  supply  city  or  town,  648. 

duties  of,  649. 

rates  to  be  fixed  by  commissioners,  649. 

right  of  way,  660. 

to  build  and  keep  bridges  in  repair,  661. 

right  to  water,  a  perpetual  easement,  662. 
Wharf.    See  Beidoe  ;  Fjbrry,  &c. 
OoBPORATOBS.    See  Corporations,  286,  292. 
OOST,  of  action  for  divorce,  187. 

of  appraisement  of  homestead,  how  paid,  1269. 

of  transportation  of  personal  property  to  place  of  dellvciy,  I'lif 

depositor  must  indemnify  depositary  for  certain,  1388. 

borrower  to  bear  certain,  1892. 

hirer  to  bear  certain,  1956. 

Toluntary  depositary  may  deduct  for  certain,  2078. 

trustee  entitled  to  repayment  for  certain,  2278. 

partner  to  he  indemnified  for  certain,  2412. 

bsiumr  liable  for  certain,  2706, 2748. 
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Oo0t,  indemnity  against,  §  2778. 
Ck>-8i7KKTiBS.    Sm  SuBXTT,  2848-2849. 
Co-tenants.    See  Tknant. 

OonuiiKOUS  OwNSBS.  rights  of  to  lateral  and  subjacent  support, 
rights  of  to  line  trees.  884. 
mutual  obligations  of,  841. 

See  Owner,  832,  841. 
Co-TausTU.    See  TausTss,  2289,  2268. 
CocNTT  Olerk.    See  Clsrk. 

OooiTTT  JuDOK,  proceedings  before,  for  adoption  of  child,  226. 
duty  of,  in  such  case,  227. 
duty  of,  on  examination  of  insane  person,  268. 
application  to  for  appraisement  when  execution  issues 

homestead,  1246. 
duty  of,  on  homestead  petition,  1249. 
duty  of,  on  return  of  appraisers,  1253, 1254, 1258. 
bond  of  assignee  for  benefit  of  creditors  to  be  approred  by,  8MT 
may  require  assignee  to  account,  when,  3469. 
See  Court  ;  District  .Iudoe  ;  Judqe. 
Oomrrr  Bboordbr.    See  Begordbr. 

Court,  to  whom  must  award  custody  of  child  of  annulled  marriage,  8(. 
where  divorce  denied,  may  grant  relief  for  wife,  186-187. 
may  award  custody  of  child,  188. 
may  allow  wife  alimony,  when,  189. 
may  require  security  for  alimony,  140. 
studl  resort  to  what  property  in  providing  for  wife,  141 
when  may  withhold  allowance,  142. 
to  make  order  for  diyisiou  of  property  on  divorce,  146. 
to  determine  legitimacy  of  child,  when,  145. 
may  direct  allowance  for  Kupport  of  child,  201. 
may  award  exclusive  control  of  child  to  either  parent,  on  propii 

showing,  199. 
appointment  of  guardian  by,  243-244. 
Jurisdiction  of,  appointing  guardian,  245. 
to  be  guided  by  what  rules,  in  appointing  guardian,  246. 
guardian  under  direction  of,  251. 

may  allow  appropriation  out  of  testamentary  accumulation,  790 
to  settle  controversy  between  ship  owners,  964. 
attornment  of  tenant  to  stranger  by  judgment  of,  valid,  1948 
when  trustor,  2252. 

how,  may  allow  satisfaction  of  trustee's  ailverse  trust,  2268. 
discretionary  power  of  trustee  controlled  by,  2219. 
may  reduce  rate  of  interest  on  bottomry,  when,  3022,  3039. 
OouRTEsr,  estate  by,  not  allowed,  178. 
Covenants,  none  implied  in  any  grant,  except,  1113. 
when,  run  with  the  land,  14'*i0. 
what,  run  with  the  land,  1461-1463. 
what,  run  with  the  land,  when  a/tsigns  are  named,  146* 
who  are  bound  by,  14()5. 
who  are  not  bound  by,  1466. 
apportionment  of,  1467. 

for  quiet  possession  implied  in  hiring  of  property,  1927, 1986 
authority  (o  agent  to  sell  and  convey  includes,  ^24. 
what  required  by  executory  contract  of  sale,  178n 
for  breaoh  of  oertafai,  3804. 
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Teimt,  Mies  on  by  factor,  §  2028. 

to  agent  exonerates  principal,  when,  2886. 

•gent  accepting  perHonal,  liable  as  principaLffi48. 

auctioneer  not  to  give,  except  when  usual,  2862 

factor  may  gire,  except  when  unusual,  2368. 

of  ship  owner,  master  may  borrow  on.  2874. 

ship's  manager  cannot  borrow  on,  2389. 

See  C&EDiTOS. 
SuDiTOB,  defined,  14. 

trusts  for  benefit  of,  may  be  created,  867 

trust  fund,  how  far  liable  to,  859. 

trust,  when  absolute,  in  faror  of  subsequent,  869. 

gift  in  yiew  of  death  to  be  treated  as  legacy,  as  regards.  1158. 

transfer  of  property  for  benefit  of,  to  be  recorded^  1164. 

appraisement  of  homestead  on  verified  petition  of  judgment,  1211 

when  to  pay  expenses  of  appraisement  of  homestead,  1259. 

eojipetent  witness  to  will,  1281. 

acceptance  by,  necessary  to  satisfaction,  1473. 

performance  of  obligation  to  one  of  several  joint, sufllcient,  147& 

performance  in  manner  directed  by,  sufficient,  1476. 

application  of  performance  by,  1479. 

offer  of  performance  must  b^  made  to,  1488. 

offer  of  performance  may  be  made  at  place  appointed  by,  148B 

offer  of  performance  must  be  made  so  as  to  benefit,  1493. 

must  give  receipt  on  payment,  1499. 

must  state  objections  to  offer,  1501. 

title  to  thing  offered  passes  to,  when,  1502. 

obligation  of,  as  to  thing  offered,  1505. 

per&rmance  excused  if  prevented  by,  1511. 

effect  of  prevention,  &c.,  of  performance  by,  1512-1513. 

effect  of  refusal  by,  to  accept  performance,  1515. 

acceptance  of  accord  by,  is  satisfaction,  1523. 

acceptance  of  part  performance,  when  satisfaction,  1524. 

novation  may  be  made  by  substituting  a  new  for  an  old.  how 
1581. 

may  rescind  novation,  when,  1534. 

release  by,  how  made,  1541. 

release  by,  effect  of,  1542. 

partner  cannot  make  assignment  of  partnership  property,  in  tnul 
for  benefit  of,  2430. 

liability  of  partner  after  dissolution  to,  2453. 

of  special  partnership,  special  partner  may  be,  2491 

special  partner  postponed  to  every  other,  2491. 

special  partner,  when  liable  as  general  partner  to,  2502. 

preference  given  to,  in  insolvency,  void,  2496. 

guarantor  liable  to,  when,  2807. 

guarantor  exonerated  by  certain  dealloni  between  debtor  and 
2819. 

guarantor  partially  exonerated  by  partial  payment  to,  2822. 

guarantor  not  exonerated  by  voidable  promise  of,  2820. 

guarantor  not  exonerated  by  mere  delay  of,  2823. 

goanuitor  not  exonerated  by  discliarge  of  debtor  without  aet  (4 


guarantor  with  indemnity,  when  not  exonerated  2824. 
forety  liable  only  as  such,  notwithstanding  reoovery  of  Ji4g 
Mmt  by,  Skjoo 
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Creditor,  ■oretj  ezonevaf^d  by  Injurious  act  or  omuaion  of,  §  3840. 

gurety  exonerated  by  refusal  of  creditor  to  sue,  when,  2846 

surely  may  enforce  remedies  of,  when,  2845. 

surety  entitled  to  securities  held  by,  when,  2849. 

entitled  to  benefit  of  surety's  securities,  2854. 

lien  void  against,  when,  2913. 

mortgage  of  pergonal  property  when  Yoid  against,  2967. 

of  mortgagor,  remedy  of,  2968. 

of  mortgagee,  remedy  of,  2968. 

contracts  of  debtor  valid  ajnonst,  when,  8481. 

debtor  may  prefer,  when,  8132,  8168. 

must  resort  to  different  funds,  in  what  order,  2899. 

certain  transfers,  &c.,  of  debtor  void  against,  3489-^3440. 

can  avoid  act  of  debtor,  when,  3441. 

transfer  without  value,  not  necessarily  void  against,  8442. 

assignment  for  benefit  of,  3449. 

assignment  void  against,  when,  8457. 

may  require  assignee  to  account,  3469. 

See  AssiQNHKNT  ;  Debtor  ;  iNCUHBRANOxa. 
CB0P8,  right  of  tenant  for  years  or  at  will  to  harvest,  819. 

growing,  subject  of  mortgage,  2955,  2972. 
OHmLTT,  extreme,  ground  for  divorce,  92. 

defined,  94. 

in  case  husband  or  wife  leave  on  account  of,  who  commita  de 
sertion,  98. 

disposition  of  common  property  in  divorces  granted  for,  147. 

ground  for  annulling  indenture  of  apprenticeship,  276. 
008V0DT,of  children  of  annulled  marriages,  85. 

of  children  of  divorced  marriages,  138. 

of  legitimate  child,  197. 

of  illegitimate  child,  200. 

of  child,  parent  may  relinquish,  211. 

parents  living  separate,  neither  have  superior  righ'  to,  of  child 
198. 
Ou&TOMAar,  defined,  14. 

DiMAQis,  minors  and  persons  of  unsound  mind,  not  liable  in,  4L 
defined,  3281. 

railroad  corporations  liable  for  certain,  485. 
when  owner  of  ship  cannot  sue  for,  for  injuries  arising  from  col 

lision,  971. 
wilful  trespasser  liable  for,  1033. 
contract  fixing,  void,  1670. 
may  be  liqui(&ted,  when,  1671. 

when  depositors  must  indemnify  depositary  for  certain,  1888. 
liability  of  depositary  for  certain,  1886. 
liability  of  finder  of  lost  property  for,  1865 
liabili<7  of  lender  to  borrow  for  certain,  1892. 
indemnity  against,  2778. 
allowed  for  refusing  to  acknowledge  satisfaction  of  mortga^i 

av41. 
allowed  on  dishonor  of  foreign  bill,  3234,  8237. 
may  eover  future  loss,  when,  3283. 
Interest  by  way  of,  3287. 
Interest,  damages  bear,  when,  3287. 
iBtsrest  allowed  for  breach  of  obligation  other  th^f?  eoBi 
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lunagw.  fntereflt  allowed  for  fi'*ad,  malioe,  &e.,  § 

uiterest  agreed  upon  governs  rate  of,  8289. 

interest,  acceptance  of,  waives  principal,  8290. 

exemplary,  when  allowed,  3294. 

must  be  clearly  ascertainable,  8301. 

for  payment  of  money,  8302. 

for  breach  of  covenant  of  "  seisin,"  8804. 

for  breach  of  covenant  of  "  warranty,"  8804. 

for  breach  of  covenant  of  "  right  to  convey,"  8304. 

for  breach  of  covenant  of  "  quiet  enjoyment,"  3304. 

for  b~«ach  of  covenant  "  against  incumbrances,"  3804. 

for  breach  of  agr«<>Dient  to  convey  real  property,  3306. 

for  breach  of  agreement  to  purchase  real  propert.v ,  8307. 

for  breach  of  agreement  to  sell  personal  property!  3303-8809. 

for  breach  of  agreement  to  buy  personal  property,  3811. 

for  breach  of  agreement  to  pay  for  personal  property,  8310. 

for  breach  of  warranty  of  title  to  personal  property,  3312. 

for  breach  of  warranty  of  quality  of  personal  property ,  3318 

for  breach  of  carrier's  obligation  to  accept  freight,  &c.,  331fi 

for  breach  of  carrier's  obligation  to  deliver  freight,  «&c.,  3816 

for  breach  of  carrier's  obligation  to  deliver  messages,  2209. 

for  breach  of  warranty  of  agent's  authority,  3318. 

for  breach  of  promise  of  marriage,  3319. 

for  wrongs  in  general,  8333. 

for  wrongful  occupation  of  real  property,  3334. 

(or  holding  over  real  property,  3335. 

fcr  conversion  of  personal  property,  3336. 

foi  conversion  in  favor  of  lienor,  8838. 

for  (jeductiou,  3389. 

for  injuries  to  animals,  3340,  3341. 

for  tenant's  failure  to  quit  after  notice,  8344. 

lor  tenant  holding  over,  3345. 

for  injaiies  to  trees,  &c.,  3346. 

for  injuries  inilicted  in  duel,  8347,  3348. 

ralue  of  property,  how  estimated  in  assessing  in  favor  of  sellw 
8353. 

ralue  of  property,  how  estimated  in  assessing  in  favor  of  buyer 

8354. 
value  of  property,  peculiar,  when  allowed  as,  3355. 
ralue  of  iustiument  in  writing,  how  estimated  iu  assessing,  3356 
to  be  reasonable,  8858. 
nominal,  3860. 

for  delay,  must  be  paid  on  redemption  from  lien,  2905. 
difficulty  of  ascertaining,  ground  for  specific  relief,  3880,  3884- 
Oaia   df  delivery  of  grant,  presumption  of,  1055. 

not  necessary,  in  negotiable  instrument,  3091. 
Days,  what,  are  holidays,  7-8. 
what,  are  business,  9. 
what,  counted  in  computing  time.  10. 
fractions  of,  when  disregarded,  14. 
of  grace,  not  allowed,  8i81. 
0B4VB,  of  minor,  piirsonal  representatives  may  disaffirm  his  conrraet  on, 
85. 
dissolvM  mojviage,  90. 

of  (Mtrent  iMfing  child  unprovided  for,  efifect  of,  205 
o(  joiAt  |.\iar<Uan,  effect  of,  26*2. 
34 
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(taath,  wUhout  hein,  &o.,  defined,  JS  1071. 

gift  in  view  of,  defined,  ll49. 

gift,  when  presumed  to  be  in  view  of ,  1161 

gift  in  Tiew  of,  revocation  of,  1161. 

gift  in  view  of,  effect  of  will  upon,  1162. 

gift  in  view  of,  wlien  treated  as  a  legacy,  1168. 

of  hufiband  or  wife,  effect  on  homestead  propetrty,  1266. 

of  devisee  or  legatee  before  testator,  effect  of,  on  testamentarj 
disposition,  ISIO,  1843. 

of  devisee  before  testator  does  not  affect  interests  in  remainder 
1344. 

distribution  of  common  property  on,  of  wife,  1401. 

distribution  of  common  property  on,  of  husband,  1402. 

of  heir  advanced  to,  before  that  of  devisor,  1^9. 

in  case  of,  of  seaman,  who  entitled  to  his  wi^es,  2002. 

of  maker  of  instrument  bearing  nominal  diate,  does  not  invali 
date  it,  3094. 

notice  of  dishonor  given  in  ignorance  of,  of  indorser,  valid,  3146 
Duf .    See  Corporations,  809,  316,  822 ;  Husband,  168, 170-171 ;  Pabt 
MERSHiP,  2405,  2461,  2501. 

included  in  word  "  incumbrances,"  1114. 

homestead  liable  for  certain.  1241. 

property  of  intestate,  how  disposed  of  in  payment  of,  1368. 

property  of  testator,  how  disposed  of  in  payment  of,  1868. 

legacies,  how  charged  with,  1360-1361. 

liability  of  beneficiaries  for  testator^s.  1377. 

how  extinguished  by  offer  of  payment,  1600 

accord  of  liquidated,  1524. 

agreement  to  answer  for,  of  another,  1624. 

pledgee  cannot  sell  certain  pledged  evidences  of.  8006. 
Debtor     Sec  Creditor,  1641, 1542, 8481,  3432,  8441,  8449 

aefined,  14. 

performance  must  be  made  by  or  for,  1473. 

performance  by  one  of  several  joint,  1474. 

effect  of  directions  to,  as  to  performance,  by  creditois,  1476 

application  of  general  performance  by,  1479. 

offer  of  performance  must  be  made  by  or  for,  14S7. 

rights  of,  upon  prevention  of  performance,  1612, 1614. 

may  require  receipt,  upon  payment,  1499. 

novation  may  be  made  by  substituting  a  new  for  an  old  one 
how,  1681. 

joint,  release  of  several,  1643. 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  ol 
2999. 

insolvent,  may  assign  for  benefit  of  creditor!,  when,  8449. 

insolvent,  defined,  3460. 

See  AssiGifMBNT. 
Dbobit,  renders  contract  voidable,  1567. 

an  essential  element  of  fraud,  1672. 

when  actionable,  1709-1710. 

upon  the  public,  1711. 

See  GoNOBALKBNT ;  Fraud  ;  Mxsupebsxntation. 
Dmlaration.    See  Homxstbad,  1248,  1244,  1268,  1266-1209;  MAARiAei 

76-78 ;  Tbust  :  Tbustbb,  870,  2263, 2268. 
Dn».  owiMrahip  of  tiUe,  994. 

BmQeajit. 
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9WAMATI0N,  right  of  proteetlon  from,  $  43. 

how  effected,  44. 
Dbfault,  diTorce  not  to  be  granted  by,  180. 

collision  from  breach  of  rules  of  navigation  to  imply  wilful,  9721. 

agreement  to  answer  for,  of  another,  must  be  in  writing,  1624. 
See  NEGLieiNOB. 
Dbtbot,  in  execution  of  power,  remedies  of  purchaser,  91fi. 

in  certificate  of  acknowledgment,  action  to  remedy,  1202. 

in  description  in  will,  effect  of,  1340. 

implied  warranty  of  manufacturer  against  latent,  1769. 

depositor  must  indemnify  depositary  damages  arising  out  of,  of 
deposit,  1833. 

lender  must  indemnify  borrower  for  damages  arising  out  of,  of 
thing  lent,  1893. 

in  notice  of  loss  under  insurance  how  waived,  2636. 
PiLiT,  showing  reasonable  grounds  for,  rebuts  presumption  arising  froai 
lapse  of  time,  126. 

on  part  of  creditor  does  not  discharge  guarantor,  2826. 

in  performance  may  be  compensated  for,  when,  1492. 

how  excused,  1611. 

carrier  of  persons  muAt  travel  without  unreasonable,  2104. 

notice  of  loss  under  iuBurance  to  be  given  without,  2633. 

in  giving  notice  of  losn,  how  waived,  2636. 

deemed  deviation,  whou,  2694. 

in  presentment  or  uotice  of  dishonor  of  negotiable  instrument 
bow  excused,  315S. 

in  presentment  of  bill  of  exchange,  effect  of,  3189. 

in  presentment  of  bill  of  exchange,  how  excused,  3219. 

in  presentment  of  promissory  note,  effect  of,  3248. 

in  presentment  of  check,  effect  of,  8255. 

in  protest,  how  excused,  3230. 
DmrssT.    See  Depositary.   1822-1824,  1827 ;  Freight,  2118,  2119. 
2131. 

deemed  the  time  of  creation  of  interest,  &c.,  749. 

of  gift  necessary  to  its  validity,  1147. 

of  contract  in  writing,  provisions  applicable  to,  1620. 

of  goods  sold,  when  to  be  made,  1758. 

of  goods  sold,  whcrt-  to  be  made,  1764. 

of  goods  sold,  cxjKuse  of,  by  wiioni  borne,  1765. 

of  goods  sold,  T'ttice  of  election  as  to  mode  of,  1756. 

of  goods  sold,  I'liyer'H  directions  to  be  followed,  1757. 

of  goods  sold,  n  hen  to  be  made,  1758. 

thing  bought,  to  )>e  paid  for  on,  1784. 

essential  in  pled^o  ,  2988. 

See  Grant,  1054-1057,  1059-1060. 
TBM&ITD,  when  restoration  of  thing  wrongfully  taken  to  be  upon,  1711 

goods  sold  to  be  delivered  upon,  1753. 

thing  deposited  must  be  delivered  on,  1822. 

thing  deposited  need  not  be  delivered  without,  1823. 

thing  lent  must  be  returned  without,  when,  1895. 

thing  lent  need  not  be  returned  unless  on,  when,  1896. 

employee  must  render  account  withor  t,  1986. 

eaiployee,  when  not  bound  to  deliver  ^thout,  1987 

servant  to  deliver  over  without,  2014. 

agent  to  deliver  to  third  person  on,  when,  2844. 

«poB  guarantor,  unnecessary,  2807' 
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Demand  of  performanoA  on  pledgor  most  be  made  before  Bale  of  ^ei|M 
§3001. 

of  performance,  how  waived,  8004. 

of  payment  of  negotiable  instrument,  when  neoeeaarj,  3180. 
DiPOSiT.    See  Depositary,  1814-1815, 1846-1847, 1861-18&5, 18^,  ISM. 

of  money  offered  in  payment  of  debt,  how  made,  1500. 

kinds  of,  1813. 

involuntary,  is  gratuitous,  1846. 
For  Exchange^ 

relations  of  parties  to,  1878. 
For  Keeping. 

defined,  1817. 

gratuitous,  1844. 

gratuitous,  involuntary  is,  1845. 

with  Innkeeper,  1860. 

of  thing  found,  1864. 

of  thing  pledged,  by  gratuitous  pledge  holder,  2996. 
DcposiTART,  has  insurable  iuterertt,  2548. 

when  person  offering  thing  in  performance  is,  1508. 

wheu  seller  of  personal  property  must  act  as,  1748. 

defined,  1814. 

who  bound  to  become,  1815. 

duties  of,  in  case  of  involuntary  deposit,  1816. 

mu8t  deliver  on  demand,  1832. 

not  bound  to  deliver  without  iemand,  1823. 

must  deliver,  where,  1821. 

must  give  notice  to  depositor  of  adverse  claim,  1825. 

may  exonerate  himself  from  liability  to  third  person  by  cltiBf 
notice,  1826. 

must  deliver  to  joint  owners  in  shares,  1827. 

depositor  must  indemnify,  when,  1833. 

of  animals,  must  provide  suitably  for  them,  1834. 

must  not  use  deposit,  1835. 

liability  of,  fur  wrongful  use  of  deposit,  1836. 

may  sell  deposit,  when,  1837. 

must  give  information  of  cause  of  loss,  1838. 

duties  and  liabilities  of,  in  respect  to  service,  1839. 

liability  of,  for  negligence,  how  limited,  1840. 

gratuitous,  must  use  slight  care,  1846. 

gratuitous,  duties  of,  when  cease,  1847. 

gratuitous,  when  creditor  is,  1506. 

for  hire,  defined,  1851. 

for  hire,  must  use  ordinary  care,  1852- 

for  hire,  rights  of,  1853. 

for  hire,  duties  of  how  terminated,  1854-1865. 

for  hire,  finder  of  lost  property  is,  1864. 

innkeeper  as,  liability  of,  1859. 

for  exchange,  1878. 

voluntary,  obligations  of,  2078. 

when  pledgee  assumes  liability  of,  for  reward,  2998. 
DxrosiTOR.    See  Dkpositary,  182&-1826,  1833, 1838,  1854-1866*  187B- 

defined,  1814. 
Dbputt,  may  take  acknowledgment,  when,  ?184. 
DxsciNT.    See  Succession. 
"^niRTiON,  ground  for  divorce,  92. 

defined  %. 
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>MMU<m,  how  nutnifeBted,  §  96. 

in  case  of  stratagem  or  fraud,  who  cc  nmits,  97. 

in  case  of  cruelty,  who  commits,  89. 

separation  by  consent  not,  99. 

wparation  when  becomes,  100. 

how  cured,  102. 

if  wife  refuses  to  accept  husband's  reasonable  place  of  resldenes 

she  commits,  108. 
if  place  is  unfit,  and  she  refuses,  husband  commits,  104. 
refusal  of  reconciliation  after  separation  is,  101. 
refusal  of  condonation  is,  102. 

must  continue  how  long  to  constitute  ground  for  divorce,  107. 
from  ship,  by  seaman,  forfeits  his  wages,  2068. 

See  DiYOROs. 
MTI81.    See  Will,  901, 1274-1276, 1282, 1802-1804, 1811, 1822, 1880-1883 
1387. 
effect  of  power  to,  in  certain  cases,  921. 

See  BsQuxsT,  1810, 1834, 1341-1842, 1346, 1847, 13&0. 
when  does  not  lapse  by  death  of  devisee,  1810. 
when  not  to  impair  rights  of  purchaser,  1864. 
title  passes  by  specific,  1363. 

See  BBQUJtST  ;  Lxgaot  ;  Will. 
pBVisn     See  Bxquest,  1310, 1360.    See  Will,  1848-1344. 
may  dispute  legitimacy  of  issue,  196. 

DiLIOKNOB, 

Slight, 

gratuitous  employee  must  use,  1976. 

^tuitous  carrier  of  property  must  use,  2114. 
Ordinary, 

agent  must  use,  2020. 

voluntary  agent  must  use,  2078. 

gratuitous  carrier  of  persons  must  use,  2096. 

carrier  of  property  for  reward  must  use,  2114. 

trustee  must  use,  2269. 
Great, 

employee  for  his  own  benefit  must  use,  1979. 

shipmaster  must  use,  2043. 

carrier  of  messages  for  reward  must  use,  2162. 
(Ttmost, 

carrier  of  persons  for  reward  must  use,  2100. 

carrier  of  m'tssages  by  telegraph  must  use,  2162. 
DiRBOTOKS.    See  Corporations. 
{nscHAMB.    See  Trustbe,  2283,  2260,  2282,  2287-2289. 

of  servant,  2016. 

of  employee,  1996,  2000. 

of  principal  does  not  discharge  guarantor,  when,  2826. 
tnsHOROR,  of  negotiable  instrument,  defined,  8141. 

rights  of  indorsee  of  check,  without  notice  of,  3266. 

See  Acceptance  ;  Bill  op  Exchangk,  2021,  3133,  3186,  ?188,  8194 
3206-3207 ;  NEaoTiABLB  Instrument  ;  Notice,  3116,  I142-814& 
3147-3161,  3155-8160,  3220 ;  PREsaNTMENT 
IhtfUBUTiON  of  common  property  on  divorce,  147. 

order  for,  subject  to  revision  on  appeal,  149. 

of  capital  stock,  on  dissolution  of  corporation,  8)15. 

of  property  of  intestates,  1884, 1886. 
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Dlitrlbution  of  property  of  intostato,  effect  of  advwieuiMiiti  oiit  f  §  188Q 

Diti«iOT  Court.    See  Trustee,  2282-2283,  2287,  2289. 

action  maj  be  brought  in,  to  affinu  unsolemnized  marriage,  78 

judge  of,  may  hear  and  determine  complaints  of  corporation 
electionn,  3i5. 

acticm  in,  to  recover  possegsion  of  property,  7d3. 

duty  of,  where  alien  heir  neglects  to  claim  property,  1^)6. 

See  Court. 
DIVOBOE,  dissolyes  marriage,  90. 

effect  of  judgment  of,  91. 

for  what  causes  granted,  92. 

adultery  as  a  ground  for,  93. 

extreme  cruelty  as  a  ground  for,  94. 

wilful  desertion  as  a  ground  for,  95. 

constructive  desertion  as  a  ground  for,  96. 

wilful  neglect  as  a  ground  for,  106. 

habitual  intemperance  as  a  ground  for,  106. 

certain  causes  for,  must  exist  how  long,  107 

when  to  be  denied,  112-124. 

connivance  as  a  gix)und  for  denying,  112. 

collusion  as  a  ground  for  denying,  114. 

condonation  as  a  ground  for  denying,  115. 

condonation,  when  can  be  made,  110. 

recrimination  as  a  ground  for  denying,  122. 

lapse  of  time  as  a  ground  for  denying,  125. 

limitations  in  action  for,  127. 

requisites  as  regards  residence,  128. 

presumption  of  domicile  in  actions  for,  129. 

not  to  l>e  granted  by  default,  130. 

when  denied  certain  affirmative  relief  may  be  allowed,  186 

expense  of  action  and  alimony,  137 

disposition  of  children,  138. 

support  of  wife  and  child,  139. 

security  for  maintenance  and  alimony,  140. 

what  property  resorted  to  in  providing  alimony  and  relief,  141 

when  relief  not  to  be  granted  to  wife,  142. 

legitimacy  of  issue,  144-145. 

disposition  of  common  property  on,  146. 

disposition  of   common  property  and  homestead  on  order   '^f 
court,  147. 

See  Condonation  ;  Collusion  ;  Marriaqe  ;  Recbikination. 
k^oiiiNANT  Tenement,  defined.  803. 

in  case  of  petition  of,  burdens,  how  apportioned,  807. 

rights  of  owner  of  future,  8u8. 

actions  by  owner  and  occupant  of,  809. 

See  Easements  ;  Servitudes. 
i  1WER,  estate  in,  not  allowed,  173. 
Drawee.    See  Accept anoe  ;  Bill  of  Ezohange,  3171, 3172, 8176, 818&-818I 

8193. 
DftAWiK     See  Bill  of  Exchange,  3171,  3174,  3177,  3199.  8213. 

acUng  fraudulently,  not  entitled  to  notice,  3220. 

bill  drawn  on  and  accepted  by,  is  promissory  note,  8246. 

of  check,  when  exonerated  by  delay  in  presentment,  83Gft. 
daunages  for  injuries  inflicted  in,  3347-3348. 
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Draus,  will  or  reyocation  thereof  procured  through,  may  be  leiiled  pit^ 
bate,  §  1272, 
defined,  1669. 
contract  procured  by,  voidable,  1567, 1689. 

See  Menack  ;  Tukeat  ;  Undue  Influbmcb. 

Kabnings,  of  wife  not  liable  for  debts  of  husband,  168. 

of  wife,  liTing  separate,  her  separate  property,  169. 

of   minor  children  her  separate  property,  when  liring  fe|Mi» 
ate,  169. 

of  legitiuiate  unmarried  minor,  father  entitled  to,  197. 

of  illegitimate  unmarried  minor,  mother  entitled  to,  200. 

See  Wages. 
Easements,  what  are,  652,  801. 

land  to  which  are  attached,  how  termed,  803. 

what  pass  by  transfer  of  real  property,  1104. 

See  Servitude 
Bmihent  Domain,  right  of,  1001. 
Cmflotbk,  defined,  1965. 

entitled  to  indemnification,  when,  19C9,  1971. 

when  not  entitled  to  indemnification,  1^70. 

gratuitous  obligations  of,  1976-1976. 

with  power  of  attorney,  must  act,  1977. 

for  reward,  obligations  of,  1978. 

for  his  own  benefit,  obligations  of,  1979. 

cannot  be  bound  for  more  than  two  years,  1980. 

duty  of,  1981. 

must  serve  according  to  usage.  1982. 

must  use  reasonable  slcili,  1933. 

must  use  whatever  skill  he  has,  1984. 

everything  acquired  by,  by  virtue  of  employment,  belongi  tf 
employer,  1985. 

must  give  account,  1986. 

not  bound  to  deliver  without  demand,  1987. 

must  give  preference  to  employer's  business,  1988. 

must  give  preference  to  several  employers  in  ord<  r,  1988. 

how  far  liable  for  substitute,  19S9. 

surviving,  when  to  act,  1991. 

discharged  by  notice  of  death  or  incapacity  of  em}»loyer,  1996 

when  to  continue  service  after  employer's  death,  &c  .  1998. 

entitled  to  compensation  from  employer's  successor,  1998. 

may  be  discharged  for  fault,  2000. 

compensation  of,  when  dismissed  for  fault.  2002. 

compensation  of,  when  quits  for  cause,  2003. 

may  quit  service,  when,  2001. 

See  Agent     Factor;  Servant. 
KifPLOTBK.    See  Employee,  1966,  19G9-1971.  1980-1981,  1985-1966   198S 

1989, 1996,  2000-2001.  2fX)3;  M  vstkii;  Principal. 
Bkplotment.    See  Employee,  1966, 1996,  li)98,  2000-2003. 

defined,  1966. 

termination  of,  1997. 

termination  of,  at  will,  1999 

confidential  obligations  of,  where  regulated,  1''02. 

■errioe  witliout,  2078-'3079. 

See  Agency  ;  Service. 
illMT,  PuBUO,  performance  excused  when  prevented  by,  1511. 
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Rnemy,  Pablio, innkeeper  not  liable  for  damasM  earned  by,  f 

carrier  not  liable  for  damages  caused l)y,  2194. 

cannot  be  insured,  2540. 
BsoHKAT,  when  State  takes  property  by,  1406-1407. 
BsGROW,  deliyery  in,  1057. 
EsTATit  in  dower  and  courtesy  abolished,  178. 

interests  in  real  property  are.  701. 

qualities  of  expectant,  699-700. 

in  real  property,  761. 

fee  simple,  762. 

fees-tail  abolished,  763. 

freeholds,  765. 

for  years,  765. 

at  will,  765. 

for  life  of  third  person  is  a  freehold,  766. 

future,  767. 

in  reversion,  768. 

in  remainder,  769. 

successive,  for  life,  limitation  on,  774. 

successive,  for  life,  remainders  on,  776. 

creation  of  remainders,  future  and  contingent  estates,  77S. 

termination  of,  789. 

of  intestates,  succession  to,  1384. 

of  intestates,  how  distributed,  1886. 

See  Intbbksts  :  Real  Property. 
■▼IBINCB,  of  witness,  privileged,  47 

of  condemnation,  118-119. 

record  of  inventory  of  wife's  property  as,  166. 

certified  copy  of  articles  of  incorporation  as,  297. 

of  witness  proving  handwriting  to  an  instrument,  must  prov 
what,  1199. 

what  may  be  read  in,  1207. 

certificate  of  shipmaster  as  to  exertions  of  seamen  to  save  Tesael 
presumptive,  2059. 

certificate  of  change  of  names  in  partnersliip  presumptire,  ol 
facts  therein,  2471. 

of  loss  to  be  given  to  insurer,  2634. 

See  Proof. 
RxOHANOE,  when  title  to  personal  property  passes  by,  1140. 

when  title  to  personal  property  passes  under  executory 
ment  of,  1141. 

defined,  1804. 

form  of  contract  for,  1805. 

rights  and  obligations  of  parties  to,  2806. 

of  money,  implied  warranty  thereon,  1807. 

deposit  for,  1818. 

deposit  for,  relation  of  parties  in.  1878. 
IIIODTION.    See  IIOMBSTBAD,  1240-1242, 1266. 

of  written  instrument  to  be  made  in  ink,  14. 

sale  of  franchise  of  corporations  under,  388. 

where  proceedings  under,  against  corporations  may  b6  had, 

chattel  interest  not  liable  to  sale  under,  765. 

powers  of,  860. 

•zaiaption  of  homestead  from,  1240-1 M2. 

of  wUl     See  Will. 

of  power     See  Power. 

ni  uurtraments     See  Instrumuiw. 
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Exeeotloii  of  eodlcil,  effect  of,  on  preyious  will,  §  1287. 

of  accord,  necessary  to  its  yalidity,  1622. 

of  contract  in  writiog,  effect  of,  1626. 

of  authority,  when  principal  bound  by  incomplete,  2881. 

of  authority,  when  principal  bound  by  in  excess,  2388. 
fiUODTOR,  when  may  bind  out  child  to  apprenticeship,  267. 

who  entitled  to  letters  as,  though  not  named,  1371. 

cannot  have  power  to  appoint  executor,  1872. 

not  to  act  till  qualified,  1373. 

See  Personal  Represent atitks. 
ExECUTORT.    See  Contract,  1110,  160d-1611,  1624 ;  Cohsidkkation,  1781 
1733. 

agreement  transfers  title  to  buyer,  when,  1141. 

contract  defined,  1661. 

instrument  in  writing,  implied  warranty  on  sal-t  o#.  1774 

See  Aoreshent.' 
BxivPTiON  of  homesteads  from  execution,  1237, 1241. 

of  property  from  operation  of  mortgage,  2966. 
Bz>neration,  of  innkeeper  from  liability  to  guest,  1860. 

of  owner  from  claim  of  finder,  1871. 

of  finder  from  liability  to  owner,  1866. 

of  lender  from  liability  to  borrower,  1892. 

of  shipmaster,  on  abandonment  of  ship,  2041. 

of  carrier,  on  delivery  of  goods  to  holder  of  bill  ol  Ivding,  2181 

of  partner,  on  renunciation  of  future  profits,  2417. 

of  guarantors,  2819. 

of  surety,  2840,  2846. 

of  gratuitous  pledge  holder,  2996. 
Bx  Post  Faoto.    See  Retroactive. 

Fact,  concealment  of,  in  certain  cases,  makes  condonation  void,  12P 

mistake  of,  defined,  1677. 

mistake  of  foreign  law  is  mistake  of,  1679. 

actual  fraud  a  question  of,  1674. 

fraudulent  intent  a  question  of,  3442. 
Vaotob,  defined,  2026. 

duties  of,  2027. 

may  sell  on  credit,  2028,  2368. 

cannot  relieve  himself  from  liability,  208O. 

actual  authority  of,  2868. 

ostensible  authority  of,  2369. 

guaranty  of,  need  not  be  in  writing  2794. 

Uen  of,  3061. 

See  Agent;  Principal 
Pamilt,  head  of  the,  defined,  1261. 
Fare.    See  Carrier,  2187-2188,  2190-2191. 

passenger  may  be  ejected  for  not  paying,  487. 

when  passenger  may  oe  required  x>  pay  an  increas**^f,  218A 
fsB  Simple,  defined,  762. 

words  of  inheritance  unnecessary  to  pa«8, 1072. 

title  when  presumed  to  pass,  1106. 
Shales,  under  eighteen  considered  minors,  26. 

of  fifteen  and  upwards  capable  of  marrying,  66. 
^mos,  right  of  having,  maintained  by  coterminous  owaeiso  an 
801. 

'tMUUit  for  life  to  keep,  in  repair,  840. 
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Fence,  coterminoiu  owners,  when  bonnd  to  malnMIn,  1 841. 
Fbrrt  G0RPO&ATION8.    See  Bridob  Corpo&atiohs  ;  CospoRATioat. 
FiiTDKR,  not  boiud  to  take  charge  of  thine  found,  1864. 
taking  charge,  is  depositary  for  hire,  1864. 
must  give  notice  to  owner,  1865. 
may  require  proof  of  ownership,  1866. 
entitled  to  compensation,  1867. 
may  exonerate  himself  by  storing  thing  found,  1868. 
may  sell  thing  found,  when,  1869. 
such  sale,  how  made  by,  1870. 

owner  may  exonerate  himself  by  surrendering  thing  found,  1871 
absolutely  entitled  to  thing  abandoned,  1872L 
riu  Insurance.    See  Insurance. 
FiSHiKG,  right  of  may  be  held  as  an  easement,  801. 

right  of  may  be  held  as  a  serritudc,  o02. 
FiZTURBS,  are  real  property,  658. 
what  are,  060-661. 
ownersbip  of,  1013. 
tenant  may  remove,  1019. 
Force,  may  be  employed  in  protecting  person,  property,  and  relatlTM,  60 
marriiige  obUiined  through,  voidable,  58. 
marriage  obtjiiucd  through,  may  be  annulled,  82. 
See  Duress;  Menace;  Undue  Influencs. 
FORBOLOSURB,  of  right  of  rodeuiption  of  mortgagor,  ^1.2967. 

of  mortgagor's  right  of  redemption,  by  pledge.  8011. 
FORVBITDRE,  of  powcrs  of  corporatiou  for  non-user,  46o. 
of  servitude  for  nou-u^ier,  811. 
conveyance  by  owi\er  for  life  or  years  in  excess  of  his  title,  do« 

not  work,  1108. 
interpretation  of  couilitions  inYolving,  1442. 
of  wages  of  seamen,  20(>3. 

contract  for,  of  property  subject  to  lien,  void,  2889. 
FORQETFULNESS.     Sou  Nkgligicnck. 
Form,  of  solemnizing  mrirriago,  no  particula",  71. 

See  AcKNOWLEDaHE>T,  1180,  1191,  1192;  Grant,  1092:  NonoB,  886, 887 

789,  3148 
of  covenants  in  execution  of  executory  contract,  1784. 
of  warrsinty  in  policy  of  insurance,  3605. 
of  real  mortgage,  2948. 
of  personal  mortgage,  2956. 
Formalities,  in  execution  of  power  may  be  disregarded,  904. 
K  ranch  I  SB,  considered  as  property,  388. 

*  duties  of  purchaser  of,  on  execution,  889-390. 
redemption  of,  392. 

sale  under  execution,  where  made,  398. 
See  Corporations. 
Fraud    See  Contract,  1567-15G8, 1571-1573, 1623, 1668 ;  Mabriaob,  68, 82 
desertion  induced  by,  97. 

ground  for  annulling  indentures  of  apprenticeship,  276. 
where  it  is  mutual,  instrument  void  against  purchaser  with  M 

tice,  1228. 
will  procured  through,  void,  1272. 
actual,  a  question  of  fact,  1574. 
by-bidding  a,  1797. 
thing  gained  by,  held  in  tru^t,  2224. 

oannot  have  authority  to  commit,  2800. 
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fntid  retam  of  premiam  in  Instmmce,  for,  §  2619. 

exemplary  damages  may  be  given  in  case  of,  32d4. 

interest  as  damages  may  be  given  in  case  of,  8288. 
See  Deceit  :  Dukess  ;  ii'RAUDULENT  ;  Menace  ;  Undue  Influxhob. 
Pradvulent     See  Instruments,  1227-1281,  3439,  3441-3442. 

concealment  of  facts  makes  condonation  void,  120. 

cramsfer,  when  deemed,  as  against  creditors,  854. 

omission  to  communicate  certain  facts  avoids  insurauce,  2MA 
2569. 

valuation  under  marine  insurance,  effect  of,  2736. 

misrejpresentation  by  debtor  as  to  value  of  pledge,  effect  <d, 

riKEHOLD,  defined,  765. 

See  Estates  ;   Real  Propkrty. 
rBKiOHT.    See  Carrier,  2110,  2115, 2117-2121, 2131,  2136,  2144,  2194,  2197 
2200-2202 ;  Damages,  8315-3316. 
hypothecation  of,  by  respondentia,  3038. 
See  Bill  OF  Lading  ;  Cargo;  t'RiiiOHTAGB ;  General  Atebaob; 
Respondentia. 
rREiQHTAOK.    See  Carrier,  2110,  2136-2144,  2204  ;  Insurance,  2661-2668 
Shipmaster,  2376-237  <,  2880,  3021,  3055  ;  Ship  Manager,  2888- 
2389. 
when  wages  of  seamen  depend  od,  2054. 
when  wages  of  seamen  do  not  depend  on,  2058. 
how  valued  on  general  average,  21')3. 
how  aft'ected  by  al  audoiiment  of  ship,  2730. 
seaman  has  lien  upon,  3056.     See  Cargo;  Cabrub. 
friendly  societies,  596.    See  Religious. 
rVTUBB  IHMREST.    See  INTEREST,  G90,  (593-700,  703,  716,  739-742. 

contingent  on  death,  without  issue,  «&c.,  construction  of,  1071 
lien  may  be  created  on,  2883. 

See  Estates  ;  Real  Propertt  ;  Remainders. 

Qami,  right  of  taking  may  be  lield  ixn  an  easeiuent,  801. 

rignt  of  taking  m<ay  be  held  as  a  servitude,  802. 
Qas  Corporations.    See  Corporations,  28G,  629-ti32. 
GXNDBB,  masculine  includes  feminine  and  neuter.  14 
Benxral  Average.    Sec  Average,  2148,  2152-2154. 
dlPT,  defined,  1146. 

how  made,  1147. 

what  not  revocable,  1148. 

in  view  of  death,  what,  1149. 

in  view  of  desith,  when  pre.-uuied  to  be,  1150. 

it  view  of  death,  revocation  of,  1151. 

ic  view  ol  death,  etfert  of  \\  ill  upon,  1162. 

ir.  view  ot  J.^atli,  when  treated  as  a  legacy,  1153. 

in  view  of  death,  may  be  satisfii'd,  13K7. 

to  subscri)>iug  witness  to  will,  when  void,  1282. 

rabscribing    witness  may   tsike  as  much  by,  as  by  foeoesflioih 
1283. 

certain  words  in  will,  when  words  of,  1335. 

deemed  an  ademption  of  legacy,  when,  1351. 
See  Bequest  ;  Devise  ;  Legact. 
QooD  Faith,  defined,  15. 

ehildren  of  illegal  marriage  cortracted  in^^SO. 

offer  of  p«rfonnance  must  be  made  in,  lldS. 
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Fidth,  trustee  bound  to  act  in  highest,  $  2228. 
partner  bound  to  act  in  highest,  2411. 
partner  not  bound  by  act  not  in,  except  to  persons  acting  la 

2431. 
principal  bound  by  ostensible  authority  only  to  persons  acting 

agent  not  bound  by  act  belieyed  in,  to  be  within  authority 

2843. 
agent  must  be  indemnified  for  advance  made  in,  when,  2344. 
partner  relieved  from  liability  by  renouncing  in  future  profltc 

2417. 
incumbrance  primh  facie  presumed  to  be  ;^*Jiired  in,  2944. 
See  Incumbbanoeb  ;  Pubchaseb. 
9o«s  Will,  is  property,  665,  993. 
defined,  992. 
seller  of,  may  agree  not  to  carry  on  same  business  in  county 

1674. 
implied  warranty  in  sale  of,  1776. 
partner  cannot  dispose  of,  2430. 
if    %t,  reservation  of  powers  in,  892. 

power  to  dispose  of  property  by,  how  executed  902. 

a  transfer  in  writing,  1053. 

when  takes  effect,  1054. 

date,  1055. 

delivery  of,  must  be  absolute,  1056. 

subject  to  a   condition,  and    in    possession   of   third    persoi 

1067. 
surrendering  or  cancelling  does  not  operate  as  retransfer,  ^058. 
by  married  woman  void,  unless  acknowledged  how,  lOdo. 
no  covenant  implied  in  any,  except,  1113. 
what  title  passes  by,  1083. 
fee  simple  title  presumed  to  pass,  1105. 
words  of  inheritjince  not  necessary  to  pass  a  fee,  1072. 
in  fee  simple  carries  with  it  subsequent  acquired  title,  1106 
how  far  conclusive  against  grantor,  1107. 
how  far  conclusive  on  purchaser,  1107. 
by  owner  for  life  or  years,  1108. 
on  condition  subsequent,  1109. 
on  condition  precedent,  1110. 
of  title  to  highway,  1112. 
valid  without  attorumcnt>  of  tenant,  1111. 
what  covenants  included  in,  1113. 
Xkliveryy 

necessary,  1054. 
presumption  of  time  of,  1066. 
to  grantee  necessarily  absolute,  1056. 
in  escrow,  1057.  • 

constructive,  1059. 
when  not  necessary,  1060. 
■^  trjfrftation, 

how  made,  1066. 

ot  limitations,  1067. 

by  aid  of  recitals,  1068. 

•cainpt  grantor,  1069. 

of  irreconcilable  provisions,  1070. 

•f  "  beixs/'  "  issue,"  <&c.,  1071. 
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8  RAMT  •  -  Form — simple,  §  1092. 
by  married  woman,  1093. 
by  attorney  in  fact,  1094-1095. 
See   Covenants  ;    Interpretatiom  ;  Real  Instbuiibnts  ;  Ub- 
CORDING  ;  Transfer. 
Bbanibe,  of  rents  and  reversions,  rights  of,  821. 

payment  of  rent  to  grantor,  when  binding  on,  1111. 
See  Grant,  1056, 1069. 
9B4NTOR,  interests  remalniDg  in,  of  express  trusts,  866. 

uf  trust,  may  devise  property  to  take  effect  on  termination  ol 
trust,  8(34. 

See  Grant,  10G9,  1107,  1109, 1111. 
QUAiANTBE.    See   Creditor;  Guarantor,  2795,  2807,  2819,  2822-2334; 

Guaranty  ;  Surety. 
GhjARANTOR,  may  become  sucli  without  consent  of  principal,  2788. 
must  sign  guaranty,  2793. 

notice  to,  of  acceptance  of  guaranty,  when  necessary,  2795. 
of  performance  liable  witliout  notice,  2807. 
of  conditional  obligation,  liability  of,  2808. 
not  liable  for  more  than  principal,  2809. 
not  liable  on  unlawful  contract  of  principal,  2810. 
liable  notwithstanding  personal  disability  of  principal,  2810. 
may  revoke  contiuuiug  guaranty,  when,  2815. 
exonerated  by  certain  acts  of  creditor,  2819. 
liability  of,  not  restored  by  rescission,  when,  2821. 
liability  reduced  in  same  degree  as  that  of  principal,  2822 
not  exonerated  by  delay,  282.i. 

not  exonerated  by  dealings  with  debtor,  if  indemnified,  2824. 
not  exonerated  by  disrharge  of  debtor  by  law,  2825. 
surety  has  all  rights  of,  2814. 
surety  exonerate  in  like  manner  with,  2840. 
See  Guaranty:  Surety. 
avABANTY.     See   Guarantor,  2788,  2793,  2795,  2807,  2808.  2815,  2819 
2821-2826. 
defined,  2787. 

consideration,  when  necessary  to,  2792. 
consideration  need  not  be  expressed  in,  2792. 
when  promi}«e  to  answer  for  another  not  deemed,  2794. 
interpretation  of  incomplete  contract,  2799. 
interpretation  of,  that  obligation  is  good  or  collectible,  2800. 
interpretatioti  of,  that  obligation  is  good,  not  discharged  by  harm 

less  omission  to  sue,  2801. 
interpretation  of,  that  obligation  is  good,  when  broken  by  prin 

cipal  leaving  the  State,  2802 
when  deemed  unconditional,  2806. 
continuing,  defined,  2814. 

continuing,  letter  of  credit,  when  deemed,  2864. 
liability  of  factor  on  sale  under,  commission,  2029. 
party  to,  liability  of,  not  greater  than  principal's,  2809. 
party  to,  where  principars  contract  void,  2810. 
not  exonerated  by  void  promise,  <&g.,  2820. 
See  Letter  of  Credit  ;  Surety. 
ICARikiAN,  legal  proceedings  by  minor  tr  be  conducted  through,  42 
appointment  of,  by  court,  supersedes  paren.'',  204. 
what,  236. 
kinds  of,  238 
fMMna,  what,  288. 
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Vaardian,  special,  what,  §  240. 

appointment  of,  by  parent,  by  will  or  by  deed,  241. 
no  person  can  be,  of  estate,  without  appointment,  212. 
appointment  of,  by  court,  243,  244. 
jurisdiction  of  court  oyer,  245. 
rules  for  awarding  custody  of  minors,  246. 
powers  of,  appointed  by  the  court,  247. 
duties  of,  of  the  person,  248. 
duties  of,  of  the  estate,  249. 
relation  of  guardian  and  ward,  confidential,  2^1. 
death  of  joint  guardian,  252. 
removal  of,  258. 

appointed  by  parent,  how  superseded,  254. 
appointed  by  court,  how  suspended,  255. 
release  of,  by  ward,  256. 
discharge  of,  257. 
of  insane  person,  258. 

may  consent  to  apprenticeship  of  ward,  when,  266. 

See  Ward. 

fljEiRS,  of  minor,  when  and  how  may  disaffirm  a  contract  made  by  him,  81 

may  dispute  legitimacy  of  issue,  195. 

of  tenant  for  life,  when  take  as  purchaser,  779. 

construction  of  word,  1071,  1329. 
EbOHWAT,  transfer  of  land,  bounded  by,  1112. 
EIiBE,  depositary  for,  when  person  offering  thing  in  performance  is,  1601 

depositary  for,  when  seller  of  personal  property  to  act  as,  1748. 

apportionment  of  ,1935. 

See  Hiring. 
Hirer,  products  of  thing  hired  belong  to,  1926 

must  use  ordinary  care,  1928. 

must  repair  certain  injuries,  1929. 

for  what,  may  use  thiug  let,  1930. 

may  terminate  hiring,  when,  1932. 

must  pay  ratable  portion  of  hire,  when,  1936. 
Of  Real  Property, 

may  repair  ut  expense  of  lessor,  when,  1942. 

continued  possession  of,  renews  lease,  1945. 

must  give  notice  of  proceedings  to  recover  land,  1949 

when  must  pay  rent,  1947. 

of  part  of  a  room  entitled  to  whole,  1950. 
Of  Personal  Property ^ 

must  bear  ordinary  expense,  1956. 

may  repair  at  expense  of  letter,  1957. 

must  return  property,  when  and  where,  1958. 
EiMNG,  defined,  1926. 

covenant  for  quiet  possession  implied  in,  1927. 

when  terminates,  1933. 

when  terminates  tv  incapacity  or  death  of  party,  1934 
See  IIiRKR,  1926,  1928-1932,  1935. 
(V  Rerd  Property^ 

obligations  of  parties  to,  1941-1942, 1950. 

term  of,  when  no  limit  fixed,  1943. 

of  lodgings  for  indefinite  term,  1944. 

when  presumed  to  be  renewed,  1946. 

»,  when  neceseary  to  terminate,  1946. 
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Snuira--  (JfReal  Proptrty—  rent  for,  when  payable,  $  1947 

in  snbdiyisionB  of  roomn,  forbidden,  1960. 
Of  Personal  Property , 

obUgationi  of  parties  to,  1956-1958. 

of  ships,  1959. 

See  Landlord  ;  Tenant. 
HOLDUt.    See  Bill  of  Excuanoe,  3194-^195,  3204,  3'2i»G,  8234;  Nmo» 
ABLE  Instrument,  8114,  3181,  3137,  3142,   3148,  8148,  81W 
8164. 
HouDATS,  what  are,  7-8. 

time,  how  computed  in  reference  to  performance,  10-11. 
BTDinsnAl),  how  assigned  on  divorce,  140. 

disposition  of  on  order  of  court.  147- 

subject  to  revision  on  appeal,  148. 

defined,  and  its  exemption,  1237. 

from  what  property  may  be  taken,  1238. 

hnsband  cannot  scloct  from  !!(]iarate  property  of  wife,  1239. 

when  exempt  from  «'xecutii)u,  1240. 

when  subject  to  execution  or  forced  sale,  1241. 

eonveyance  of  mortgages  on,  &c.,  how  cxccutcvl,  acknowledged 
&o.,1242. 

how  abandoned,  1243. 

declaration  of  abandonment,  from  what  time  effectual,  1244. 

proceedings  when   claiiued  to  exceed   amount  of   exemptio* 
1246. 

application  for  appointment  of  appraisers  to  state  what,  1246. 

petition  for  such  to  be  filed  with  county  clerk,  1247. 

copy  of  such  petition  to  be  served  on  claimant,  1248. 

appointment  of  appraidern  to  appniine,  1249. 

oath  of  appraisers  of,  1250. 

duty  of  appraisers  of,  1251. 

report  of  appraisers  of,  1252. 

proceedings  on  report  of  appraisers,  1253-1257. 

fees  of  appraisers,  1258. 

when  title  to  perfected,  12Q5. 

execution  of  by  other  than  head  of  family,  12G6. 

proceeding  to  obtain  by  other  than  head  of  family,  1266-1209. 

who  may  acquire,  and  of  what  value,  1260. 

declaration,  what  to  contain,  1263. 

"  head  of  the  family."  defined.  1261. 

mode  of  selection,  1262. 

declaration  to  be  recorded,  1263. 

sale  of,  of  insane  perHon.  Act  of  March  25. 1874.  Appendix,  p.  480 
iiOMEilTBAD  CORPORATIONS.     See  CORPORATIONS,  286,  557-566. 

Honor.    See  Bill  of  ExciiANeE ;  Nkootiadle  Instrument. 
Hotel  Keepers,  to  have  lien  on  baggage,  18']1. 

when  may  sell  unclaimed  baggage,  1862. 

notice  to  sell,  how  given,  1862. 

rates  of  charges  to  he  posted  in  rooms,  1863. 
HeSBAND,  abduction  of,  forbidden,  49. 

to  select  place  of  residence,  103. 

wife  to  conform  to  such  selection,  or  she  commits  desertion,  10ft 

if  nnflt,  and  wife  refuses  to  conform,  he  commits  desertion.  101 

wilful  neglect  of,  to  provide  for  wife,  grouud  for  divorce,  106. 

may  be  compelled  to  give  alimony,  13i>-137. 

may  be  required  to  give  security  for  alimony,  140. 
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when  Mparate  property  of^  may  be  retorted  to  for alioiony,  $  141 
wheB  wife  shall  Rupport,  176. 

legitinutcy  of  issue  when  divorce  granted  for  adultery  of,  144. 
is  bead  of  the  family,  156, 1261. 
separate  property  of,  163. 
earningH  of  wife  not  liable  for  debts  of,  168. 
property  of  wife  not  liable  for  debts  of.  171. 
not  li^ible  for  debts  of  wife  contracted  before  marriage,  170. 
power  of,  over  common  property,  172. 
not  allowed  an  estate  by  courtesy,  173 
liable  for  support  of  wife,  174. 
when  not  liable  for  support  of  wife,  175. 

wife  may  tnuisfcr  her  separate  property  without  consent  of.  168 
not  bound  to  maintain  wife's  childnm  by  former  marriage,  209. 
consent  of,  not  necessary  to  wife's  e.\ocutiou  of  powor,  897. 
consent  of,  not  necessary  to  wife's  disposition  of  property  b] 

will,  1273. 
disposition  of  common  property  on  death  of,  1402. 
contract  obtained  from  wife  by  duress  of,  voidable,  1569. 
contract  obtained  from  wife  by  menace,  voidable,  1570. 
cannot  select  homestead  from  separate  property  of  wife,  1239. 
See  Marriage  ;  vVipk. 
BotBAHD  ANU  WiFE,  mutual  obligations  of,  155. 
interest  separate  in  cert.iin  nispccts,  157. 
may  make  contracts,  15i^. 

how  far  may  impair  their  legal  obligations,  159. 
mutual  consent  of,  to  scpiiration,  a  sufficient  consideration,  160 
may  be  joint  tenants  or  tenants  in  common,  161. 
common  property  of,  l(i4 
property  rights  of,  how  governed,  177. 
marriage  settlements  of,  how  executed,  178. 
livine  separate,  neither  have  superior  right  to  custody  of  ehild 

must  join  in  conveyance  of  homestead,  1242. 
inheritance  between,  1400. 
hold  homestead  property  in  joint  tenancy,  1265. 
See  Husband  ;  Marriaqr  ;  Wipk. 

IDKNTIFICATION,  contracting  parties  must  be  capable,  1558. 

I9I0T.    See  Persons  of  Unsound  Mind. 

[ONORANCE,  mistake  of  fact  through,  renders  contract  voidable,  1M7 

1577. 
fLLBOiTiMACT,  who  Only  may  raise  question  of,  195. 

how  proved,  195. 
Illmutim ATE  Child,  mother  entitled  to  custody  of,  200. 

consent  of  mother  necessary  to  adoption  of,  224. 

effect  of  adoption  of,  230. 

appointment  of  guardian  for.  241. 

when  takes  by  succession,  1397. 

mother  succeeds  to  property  of  intestate,  1388. 
MPOSSIBIUTT,  what,  1597. 

of  performance,  when  an  ex<'usc  for  non-performance  avoidt  oca 
tract,  1596. 

of  ascertaimng  oojecc  or  contract  avoids  it.  when,  1588. 

of  ascertaining  considemtion  avoids  it,  161iS-1618. 

tbe  law  does  not  require,  3531. 
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iHOAPii'^frT,  of  persons  of  unsound  mind  to  contract,  §§  89-40. 

to  consent  to  marriage  a  ground  for  decree  of  nullity,  8S 

physical  incapacity  ground  for  aiuiuUiug  marriage,  82. 

of  party  terminates  hiring,  1934. 

of  party  terminates  agency,  2355. 
IHOIST,  defined  and  forbidden,  59. 
IlioovK,  defined,  748. 

disposition  of,  by  what  rules  goyemcd,  722. 

accumulation  of,  in  what  cases  allowed,  724. 

accumulation  of,  certain  directions  for  void,  728,  725. 

allowance  out  of,  726. 

undisposed  of,  who  entitled  to,  738. 
brauMBBANOKB,  resulting  trust  not  to  prejudice,  856. 

I^nt,  how  far  coneluBive  as  to,  1107. 

instruments,  when  void  against,  122' 

instruments,  when  not  void  against,  1228. 

rights  of,  under  dcvlKee,  when  not  impaired  by  his  conyeyaaat 
1864. 

when  personal  mortgage  is  yoid  against  subsequAut,  2957. 

obligation  respecting  real  property  not  enforced  against  rabt» 
quent,  8395. 

certain  transfers  yoid  against,  8440. 

lien  of  seller  or  buyer  not  yalid  against  subsequent,  8048. 

grant  by  person  haying  power  of  reyocation  operates  as  r«yo '% 
tion  in  fayor  of,  when,  1229. 
See  Quant  ;  Lien  ;  Mortoagb  ;  Notice  ;  Pukchaskr  ;  Rscokdiho. 
[houmbbanoxs,  defined,  1114. 

imposed  on  devised  property,  1302. 

coyenant  against  all  damages  for  breach  of,  3305. 
lnDBMHCTT,  to  depositary  by  depositor,  1833. 

when  employee  entitled  to,  from  employer,  1969, 1971. 

to  trustee,  2273. 

to  pfurtner  for  certain  losses  and  expenses,  2412. 

measure  of,  under  marine  innu ranee,  2736. 

measure  of,  under  fire  insurance,  27o6. 

measure  of.  under  life  and  health  insurance,  2766. 

defined,  2772. 

for  future  wrongful  act,  void,  2773. 

for  past  wrongful  act,  valid,  2774. 

extends  to  acts  of  agent,  as  well  as  principal,  2775. 

to  seyeral  applies  to  each,  2776. 

creates  joint  liability  with  per.son  indemnified,  2777. 

interpretation  of,  2778. 

when  person  giving  has  rights  of  surety,  2779. 

in  legal  proceedings,  called  bail,  2780. 

in  legal  proceedings,  by  what  rules  governed,  2781. 

insurance  a  contract  of,  2551. 

guarantor  indemnified  liable  to  extent  of,  2824. 
IrTDBNTURBS.    See  Apprknticeship,  270-273,  276. 
Imdobseb.    See  Negotiable  Instrumknt,  3119,  3123-3125.  .3166. 
IHDOBSEMENT,  ou  marriage  ceriificalc,  73. 

on  indentures  of  apprenticeship,  266,  375 

necessary  to  trjinsfer  shares  of  stock,  324. 

of  surveyor  general,  on  plat  of  selection  of  right  o'  way,  478 

non-negotiable  contract  in  writing  may  be  trausferreti  by,  144S 

of  bill  of  lading,  effect  of,  2127. 

8m  Nbootiablb  Instrument,  3108-3110.  3112^13R 
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lB>or.3&ft.    See  Nmotiabu  iNSTRUKBirr,  $$  810B,  8116-8118,  8121-AlV 
8146. 
of  bill  of  exchange,  whea  exonerated  by  delay  in  preseHimeul 

of  check,  when  exonerated  by  delay  in  preeentment,  8256. 
pivAifT.    See  Child  ;  Mimoe. 
^FLUXNGK.    See  Undue  Influknoe. 
INHSUTANCB,  words  of ,  not  necessary  to  pass  a  fee,  1072. 
iMJUNonoN,  prerentiye  relief  granted  by,  3420. 

proTiflions  concerning,  3421. 

when  allqwed,  3422. 

when  not  allowed,  3423. 

See  Preventive  Rxuxr. 
Imjukt,  right  of  protection  from,  43. 

right  to  uKe  force  to  defend  person  and*  property  from,  60. 

tenant  for  life  to  do  no,  to  real  property,  81a. 

who  may  sue  for,  to  real  property,  826. 

threat  of,  to  person,  property,  or  character,  renders  oontrael 
voidable,  1569-1570. 

contract  for  exemption  from  liability  for,  void,  1668. 

obligation  to  abstuin  from,  1708. 

liability  for,  caused  by  neglect,  1714, 1838. 

innkeeper,  when  not  liiible  for,  to  guest's  property,  1800 

borrower,  when  to  repair,  1889. 

hirer,  when  to  repair,  1929. 

to  ship,  liabilities  of  Mstuien  for,  2063- 

liabilities  of  inland  carrier  for,  2194. 

liabilities  of  marine  carrier  for,  2197. 
IVHKBEPER.     See  lIOTKi.  Kkbpbr,  1861-1863. 

liability  of,  as  depositary,  1859. 

how  exempted  from  linbility,  1860. 

when  may  sell  baggage,  «&c.,  for  storage,  1862. 
IHSANE  Persons.    See  Persons  op  Unsound  Ii&nd. 
InsANiTY,  children  of  marriages  annulled  on  ground  of,  84. 

See  Persons  op  Unsound  Mind. 
Insolvbngt,  defined,  3450. 

of  special  partnership,  claims  of  special  partner  on,  subordinato 
2491. 

of  special  partnership,  preferential  assignments  on,  forbidd«ii 
2496. 

what  is  equivalent  to,  of  principal  in  guaranty,  2802. 

of  consignee,  what  is,  3077. 

consignor  may  stop  goods  in  transit  on,  of  consimee,  8060. 
fik  TTRUMBNTS,  Containing  condition  wrong  per  se,  voidjTOO. 

affecting  title  to  real  property,  ownership  of,  994. 

unrecorded,  valid  as  between  parties  with  notice,  1217. 

certain  non-negotiable  written,  transferable,  1459. 

by  married  woman,  void  unless  acknowledged,  how.  1008. 

by  attorney  in  &ct,  void  unless  executed,  how,  1094. 

distinction  between  sealed  and  unsealed  abolished,  162d. 

In  writing  primt  facie  import  considerati«>n,  1614. 

burden  of  proof  of,  showing  want  of  sufficient  considerafcton  tf 
support,  lies  where,  1615. 

evidencing  title  declared  by  judgment,  how  proved  for 
1160. 

what  shall  not  be  reoorded,  1161. 
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hftnuMnta.  ^▼^  ^y  other  than  subsexiblng  wltaefls,  how  reooiAtd, 

ezecntton  of,  proof  of,  how  made,  1186, 1198. 

subsequent  recording  of  prior,  void  as  to  subsequent,  1208 
t^attdulent, 

when  yoid  against  purchasers,  1227. 

when  not  void  against  purchasers,  1228. 

power  to  reyoke,  when  deemed  executed,  1229-1280 

other  provisions  concerning,  1231. 

when  void  against  creditors,  3139. 

nuiy  be  valid  in  fay  or  of  purchaser,  8441. 

can  be  avoided  by  judgment  creditor  only,  3442. 
Unrecorded, 

valid  as  between  parties  and  privies  thereto.  1217. 
EvmABLS  TiTTEREST.    See  iNsnRANCB,  2651-2567,  2768. 

in  general,  defined,  2646. 

may  consist  in  what,  2647. 

earner  or  depositary  has,  2548. 

mere  contingency  or  expectancy  is  not,  2649. 

measure  of  ,2650. 

See  Mabine  Insubanox,  2669,  2660,  2662-2665. 
binniANOK,  premiums,  how  payable,  446. 

defined,  2527. 

what  may  be  subject  to,  2631. 

usual  kinds  of,  2533. 

parties  to,  defined,  2538. 

parties  to,  who  may  be,  2639-2540. 

by  mortgagor  in  favor  of  mort^gee,  effect  of,  2641. 

void  if  insured  has  no  interest,  2651. 

when  interest  must  exist,  2562. 

change  of  interest  suspends,  2553. 

change  of  interest  after  loss  does  not  suspend,  2564. 

change  of  interest  in  thing  separately  insured  does  not  suspend, 
as  to  other  things,  2555. 

change  of  interest  by  succession  does  not  avoid,  2666. 

change  of  interest  from  one  joint  owner,  &c.,  to  another,  dMf 
not  avoid,  2667. 

policy,  when  void,  2568. 

concealments  in,  defined,  2561. 

concealment,  ground  for  rescission,  2562. 

what  must  be  communicated  in,  2563. 

what  need  not  be  communicated  in,  2664. 

what  is  deemed  material  in,  2565. 

what  parties  to,  are  bound  to  know,  2566. 

right  to  information  in,  how  waived.  2567. 

what  information  not  necessary  to,  2568. 

fraudulent  concealment  of  facts  concerning  warranty,  aroMft 

•2669.  J.        --n 

parties  to,  not  bound  to  state  matters  of  opinion,  2570 
representation  in,  oral  or  written,  2671. 
representation  in,  when  made,  2572. 
representation  in,  how  interpreted,  2573. 
representation  in,  when  deemed  a  promise,  2674. 
representation  in,  how  affects  policy,  2676. 
representation  in,  may  be  withdrawn,  when,  2576 
npveientation  in,  refers  to  what  time,  2677. 
ion  in,  upon  belief,  2678. 


Ih.  i  »79. 
deWmllDl^d,  2681 

pa  m  ulu    25BT. 

po  wb  H        n>  CO    »db;,26SS. 

n  lu;  olduiee,  2611. 

a  I  igtn    ^.,  how  eipresHd,  25SS. 

uD  Inti  nut      ,  <Sc.,  how  eipreoieil,  2690, 

p  g      ni        eripU  a  in,  to  nhom  tppllcable,  %S1. 

mik  riLiaed  t     benefit  of  succeflKlTe  ewuers,  9&09 

u      ra       ne<l  bv  Iruuter  at  tUn(  insured,  i^iS. 
p       J  fl  ad  3^ 
d  d  lined  ZE96. 

jHiU  g      fined  J9T. 

poU;    I    flee     Incep  iu  2GB9. 

eipnunwrnmnly,  defined,  2ffl7.       ' 

Ima^M'tol'utnre.i^ltaed'^^loS.'"   "  ""' 

wurnntr',  breuh  of.  mslerial  ground  far'reeclHim,  2dK> 

vsmiitTl  breach  of,  •ittiout  triud,  effect  af,  2^2. 
pieuinm  of,  vhBn  earned,  2616. 

Il^inm!  "turn  of!  wbea  not  ilue,  2619. 
premium  dd,  ivhrm  nope  ill[>wed,  2618. 

iu»ncc,ai20. 

621-28^, 

Irom,  eoieredbj,2«27. 


onlrlbulion 


perils  eiDBptcd  frei    , 

porilB  cauMd  by  iiegJigence  who 


if  of  dal«cts  or  deln;  Id  ngtice  ol  lose,  bow  wiired,  2aM 

I  of  loM  bj  cDrtiflcBle,  when  eioiuod,  2037. 

lie,  deSned,  2M1. 

lie,  contribution  under,  2642. 

.unnce,  defiool,  2<>4J. 

»iDBuru>ce'pr«iuDl«dlobcBEiiuiCliablll(y   '^AS.' 

^^"^merahip  no't°ll^^  lo°™nj  m  biSiliuM  ^  Uli 
ol  loUerj,  forbiddes,  2A32. 


luunbla  tnlerHI,  owuer  of  ship  be 
iHonbl*  InlKblage,  when,  26«1. 
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CiiOBANcn  —  Manne  —  expected  frdghtage,  when  Insurable,  ^  2682. 
inflarabln  interest  under  charter  iNuty,  when  begins,  26^. 
insurable  interest  in  profits,  2664. 
Insurable  interest  of  charterer  of  ship,  266& 
what  must  be  communicated  in,  2669. 
what  information  is  material  in,  2670. 

when  persons  insured  by,  presumed  to  have  information,  9671< 
effect  of  certain  concealments  upon,  2672. 
representation  wilfully  false,  ayoids,  2676. 
ayentually  false,  does  not  avoid,  267/. 
warranty  of  seaworttiiness  implied,  2681. 
warranty  of  seaworthiness,  when  complied  with,  2688. 
meaning  of  "  seaworthy,"  in  respect  to  insurance,  2682, 2684. 
warranty  of  seaworthiness,  effect  of,  2684. 
different  degrees  of  seaworthiness,  as  contemplated  by  poUej  «f 

2685-2686. 
warranty  of  neutrality,  effect  of,  2688. 
▼oyage  corered  by,  how  determined,  2692-2693. 
▼oyage,  dcTlation  from,  defined,  2694. 
▼oyage,  deyiation  from,  when  proper,  2695. 
voyage,  deviation  from,  when  improper,  2696. 
▼oyage,  deviation  from,  effect  of,  2697. 
loss  under,  total  or  partial,  2701-2702. 
actual  or  constructive  loss  under,  2703 
actual  total  loss  under,  2704. 
constructive  total  loss  under,  2706. 
actual  loss,  when  presumed,  2706. 
on  cargo,  &c.,  when  ▼oyage  is  broken  up,  2707. 
abandonment  unnecessary  upon  actual  totiU  loss,  2700 
loss  of  profits,  when  presumed,  2740. 
coders  expenses  of  reshipment  in  certain  cases,  2708 
of  profits,  when  recoverable,  2788. 
free  of  average,  effect  of,  2711. 
against  total  loss  only,  effect  of,  2712. 
abandonment  under,  2716. 
valuation  in  policy  of,  when  conclusive,  2736. 
valuation  in  policy  of,  when  applicable  to  partial  lass,  2787. 
valuation  in  policy  of,  apportioned,  2739. 
valuation  in  policy  of,  of  profits,  2740. 
measure  of  indemnity  under  open  policy  o^  2741. 
measure  of  indemnity  in  case  of  damage,  2742. 
measure  of  indemnity  where  expenses  are  incurred,  2748. 
measure  of  indemnity  for  general  average,  2744. 
measure  of  indemnity  where  insured  entitled  to  oontributioi 

2745. 
measure  of  indemnity  in  case  of  partial  loss  of  ship,  Ac.,  2746. 

effect  of  alteration  in  thing  upon^758-2754. 
how  affected  by  acts  of  insured,  2755. 
measure  of  indemnity  under,  2<56 
Uft  and  Health, 

wben  may  be  payable,  2762. 

who  may  be  insured  by,  2763. 

may  be  transferred,  «&c.,  to  person  having  no  mterest,  2761. 

nonce  of  transfer  of,  not  nec«)S8ary,  2765. 

VMasure  of  indemni  ;y  under  2766. 
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[muiAMCK  —  lift  and  Health, 

does  not  pass  to  assignee  for  benefit  of  creditors,  §  8170. 
ship's  manager  cannot  bind  owners  to,  2889. 
Beneficial  Societies.    See  Act  Bfarch  28, 1874.    Appendiz^p. 481. 
Insukanox  Co&pokations.    See  Gobpobations,  286,  414-419,  424-430,  437- 

448 
tjisuRXD  —  Person.    See  Insuranob,  2531,  2532,  2540.  2551-2658,  2568 

2564,  2570,  2588,  2591,  26§3,  2599,  2608.  2617-2620,  2629,  2683 

2684,  2642,  2649,  2671,  2676,  2704,  2708-2709,  2736,  2738, 27tf 

2754,  2765. 
In  Marine  Insurance, 

may  abandon,  when,  2717. 

agents  of,  are  agents  of  insurer,  after  abandonment,  2726. 
not  obliged  to  abandon,  2782. 
Thing, 

lottery  or  lottery  prize  cannot  be,  2582. 
may  be  abandoned,  when,  2717. 
belongs  to  insurer  after  abandonment,  2724. 
belongs  to  insurer  after  payment  for  total  loss,  2725. 
fvtUKKR.    See  iNsnsANOK,  2538-2539,  2562-2564,  2612,  2616-2617,  2021 

2626-2629,  2688,  2635-2636,  2642,  2646. 
defined,  2538. 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee,  254:2. 
what  must  be  communicated  by,  2647,  2669. 
In  Marine  Insurance.    See  Insurance,  2672,  2676,  2696, 2708,  270T 

2708,  2711,  2786-2737,  2740,  2742-2746. 
paying  as  for  total  loss,  entitled  to  all  that  remains,  2726 
agents  of  insured  act  for,  after  abandonment,  2726. 
nere  silence  of,  is  not  acceptance  of  abandonment.  2727. 
how  liable,  on  refusal  to  accept  abandonment,  2731. 
In  Fire  Insurance.    See  Insurance,  2753. 
Tn  Life  Insurance.    See  Insurance,  2765. 
iHTKifTiON,  to  desert,  not  always  coexistent  with  separation^JLOO 
of  grantor,  now  ascertained  in  ambiguous  grant,  1069. 
of  testator  to  govern  interpretation  of  will,  1317, 1870. 
of  testator,  how  ascertained,  1318. 
overrules  grammatical  construction,  1324. 
overrules  technical  meaning,  1327. 
substantial  compliance  with,  sufficient,  1348. 
to  malce  ademption,  must  be  made  in  writing,  1851. 
to  extinguish  old  obligation  necessary  in  novation,  1681. 
^uch  presumed,  when,  1583. 
to  deceive,  an  essential  element  of  fraud,  1672. 
of  parties  to  govern  interpretation  of  contract,  1686. 
of  parties,  how  ascertained,  1637. 
of  parties,  when  ascertained  by  the  language.  1688. 
of  parlies,  when  ascertained  by  the  writing  alone,  1639^ 
of  parties  to  revision  of  contract  so  as  to  conform  to, 
of  parties,  hew  ascertained  in  revision,  8401. 
superior  to  terms  of  written  contract,  when,  1640. 
general  termn  to  be  restricted  by  main,  1648. 
particular  clauses  subordinate  to  general,  1660. 
words  inconsistent  with,  to  be  rejected,  1658. 
presumption  of,  to  destroy  or  cancel  contract.  1099. 
of  trustor,  necessary  to  croation  of  trust,  2^1. 
(raudalent,  a  question  of  fnct,  3443. 


IKDBX.  147 


lenominated  estates,  f  7<  1 
elascdfication  of,  702. 
absolute,  679. 
qualified,  680. 
joint,  683. 
partnership,  684. 
brcommon.686 
present,  689. 
future,  690. 
future,  kinds  otf,  693. 

future  right  of  posthumous  children  in,  606 
future,  pass  by  transfer,  699. 
future,  none,  unless  specified,  708. 
future,  how  defeated,  789-740. 
future  when  not  defeated,  741-742. 
future  Tested,  694. 
future  contingent,  695. 
future  contingent,  may  be  altematiye,  696. 
future  contingent,  not  void  because  improbable,  607 
perpetual.  691. 
limited,  692. 

mere  possibility  of,  not  transferable,  700. 
when  Toid  for  suspending  alienation,  716. 
chattel,  765. 

what,  affected  by  transfer,  1083. 
time  of  creation  of,  749. 
merger  of,  destroys  servitude,  811. 
in  ship,  how  transferred,  1136. 
in  existing  trust,  how  transferred,  1136. 
certain,  in  remainder,  not  affected  by  death  of  devisee,  1184. 
trustee  must  give  beneficiary  notice  of  his  acquisition  of,  228 
transfer  of  when  a  mortgage,  2921. 
0/  Money  f 

compound,  defined,  14. 
defined,  1915. 

in  bequest  of  money,  when  accrues,  1866. 
on  legacies,  1369. 
application  of  payments  to,  1479. 
stopped  by  offer  of  performance,  1504. 
annual  rate  of,  1916. 
legal  rate  of,  1917-1918. 
when  becomes  part  of  principal,  1919. 
on  judgment,  1920. 

when  trustee  may  be  required  to  pay,  2287. 
when  trustee  may  be  required  to  pay,  22^. 
rate  on  loan  under  bottomry,  3022. 
rate  on  loan  under  respondentia,  8039. 
Kate  on  amount  of  protested  foreign  bill,  8236. 
as  damages,  8287. 

as  damages  in  actions  other  than  contractj8288 
as  damages,  limit  of  rate  of,  by  contract,  3289. 
acceptance  of  principal  waives,  3290. 
BTiRPRXTATiON.     See   Contract,  1635-1657  ;  Grant,  1066-1071 ;    Wiu 
1317-1328, 1381-1333, 1336, 1337-1^38, 1376. 
oi  woris  and  phrases,  3655. 
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lBt«rpr6tati(»,  of  lepreeentation  in  Insnraace,  f  2572. 

of  agreeinent  to  indemnify,  2778. 

of  guaranty.    See  Ouabantt. 

of  suretyship.    See  Subbttship.  ^ 

of  negotiable  instruments.    See  Nsgotiabu  iNSTKUimff 
Of  Obligations^ 

general  rules  for,  1423. 

of  conditions  involving  forfeiture,  1442. 
Intbbpbstsb,  ofiicei-  taking  acknowledgment  may  empl^,  1201, 
[ntbstate,  property  of,  chargeable  with  debts,  1386, 1386. 

See  SuooESSiON.         • 
Intbntoe.    See  Authok. 
Invektoet,  of  separate  property  of  wife,  166. 

effect  of  filing  such,  166. 

specific  legatee  must  make  and  deliver,  1365. 

assignor  for  benefit  of  creditors  must  make,  3461-3402. 
Involuntaey  Deposit.    See  Deposit. 
Ieeiqation.    See  Act  of  April  1, 1872.    Apnendix,  p.  474 
Islands,  formed  by  division  of  stream,  1018. 

in  navigable  streams,  1016. 

in  unnavigable  streams,  1017. 
Issue,  construction  of  word,  IOyI. 

/erison,  defined,  2148. 

in  what  order  made,  2149. 

by  whom  made,  2150. 

loss  by,  how  borne,  2151. 

loss  by,  called  general  average  loss,  2152. 

loss  of  cargo  stowed  on  deck,  2154. 

application  of,  rules  concerning,  2165. 
See  General  Aveeaae. 
Ivdoment,  effect  of,  annulling  marriage,  86. 

attornment  to  stranger  by  virtue  of,  valid,  1948 

instruments  evidencing  title  declared  by,  how  acknowledged  for 
record,  1159, 1204. 

interest  on,  1920. 

of  dissolution  of  partnership,  partner  entitled  to,  2452. 

recovery  of,  by  creditor  against  surety,  effect  of,  2889. 

against  indemnitee,  when  conclusive  against  indemnitor,  2778 

lien,  3067. 

of  rescission,  3406. 

Cf  cancellation,  3412. 
f  unioiAL  Sale,  implied  warranty  on,  1777. 

pledgee  may  foreclose  right  of  redemption  by,  9011. 
JUSTICE  OF  the  Peace,  may  solemnize  marriage,  70. 

may  take  acknowledgment,  1181. 

certificate  of  county  clerk  thereupon,  1194. 

may  give  consent  to  apprenticing  child,  265. 

may  order  meeting  of  corporations,  when,  811 

Kjsdbed,  degree  of,  how  established,  1389. 
series  of  degrees  of,  1391. 
direct  line  of,  1392. 
collateral  line  of,  1393. 
of  half  blood  inherit  equally,  1394 
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turn,  defined,  §§  14,  669. 

State,  and  appurtenance  thereto,  tirhen  granted  to  corpontloi* 
474-476. 

when  such  reyerts  to  the  State,  477. 

is  real  property,  658. 

defined,  659. 

limitation  on  leases  on  agricultural,  717. 

burdens  and  servitudes  on,  801-802. 

right  of  flooding,  an  easement,  801. 

rights  of  owner  of,  820. 

See  Kbal  PaopfeRTT. 
itAJxn  AND  Building  Corporations.    See  Corporations,  286,  6S9-648. 
Landlord,  when  may  reenter  on  property,  790. 

must  repair,  when,  1941. 

must  not  let  room  in  parts,  1950. 

lodging  and  sleeping  apartments.   Act  of  April  8, 1876.   Appen- 
dix, p.  487. 

See   Innkxrpeb;  Tknant,  789,  827,  1111,  1942,  1945,  1948- 
1949. 
Law,  effect  of  Code  on  existing,  20,  8932. 
LiASE,  of  agricultural  lands,  limitation  of,  717. 

of  town  or  city  lots,  limitation  of,  718. 

for  life,  rent,  how  recoTered  on,  824. 

remedies  of  lessor  as  against  leHsee  and  assigns  for  breach  of 
i^preement  in,  822. 

remedies  of  lessee  as  against  a.s8igns  of  lessor  for  breach  of 
agreement  in,  823. 

terms  of  may  be  changed,  827. 

See  Hiring. 
Lmact,  gift,  when  treated  as,  1153. 

specific,  1857. 

demonstrative,  1357. 

annuity,  1357. 

residuary,  1367- 

general,  1357. 

property,  how  applied  to  payment  of,  1359. 

how  applied  to  payment  of  debts,  1360. 

to  kindred,  &c.,  chargeable  only  after  others,  1961 

abatement  of,  13G2. 

specific,  title  passes  by,  1363. 

possession  of,  how  obtained,  1363, 1365. 

for  life,  inventory  to  be  given,  13G5. 

of  income,  when  accrues,  1366. 

may  be  satiii^fied,  1367. 

when  due,  1368. 

interest  on,  1369. 
[JMATEB,  death  of,  before  testator,  nullifies  such  testamentary  dlbptm 
tion,  1343. 

for  life  must  make  inventory,  &c.,  1365. 

liability  of  for  testator's  debts,  1377. 

See  Testator. 
tatlRillAOT,  of  children  of  annulled  marriages,  84. 

of  children  of  divorced  marriages,  144-145 

presumption  of,  193. 

of  children  born  out  of  wedlock,  IM. 

who  may  dispute,  195. 
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LuiDBB,  rights  of,  under  bottomrj,  §§  30228,  8025. 
For  Use, 

retains  title  to  thing  lent,  1886. 

entitled  to  increase  of  Ching  lent.  1885. 

consent  of,  necessary  to  loan  by  borrower.  1891. 

must  indemnify  borrower,  when,  1893-1894. 

may  require  return  of  loan  at  any  time,  1891. 
For  Exchange, 

cannot  require  borrower  to  return  thing  lent  before  time 
upon,  1905. 
Of  Money,  • 

entiUed  to  what  interest,  1916-1918. 

See  Loan. 
Lmsxe,  of  real  property,  rights  of,  as  against  assigns  of  lessor,  'IS 

remedies  of  lessor  as  against  assigns  of,  8^. 
Lktbb  or  Cbxdit,  defined,  2858. 

may  be  addressed  to  whom,  2859. 

writer  of,  liable  to  whom,  2860. 

writer  of,  liable  without  notice,  when,  2865. 

writer  of,  liable  only  for  credit  duly  given,  2866. 

general,  defined,  2862. 

general,  any  person  may  gire  credit  under,  2862. 

general,  several  persons  may  give  cnidit  under,  2863. 

special,  defined,  2861. 

when  deemed  continuing  guaranty,  2864. 

credit  given  must  agree  with  terms  of,  2866. 
See  Guaranty  ;  Sorbty. 
[iKTTERS,  ownership  of  private,  985. 
liKTTBBS  Patent,  may  be  recorded  without  proof  or  acknowledgmflut 

1160. 
Lbttrrs  Testamentary,  who  entitled  to,  1371. 

executor  not  to  act  till  he  obtains,  1372. 
Liability,  of  minors  and  persons  of  unsound  mind  for  wrongs,  41. 

of  stoclcholders  of  corporations,  322. 

of  husband  for  support  of  wife,  174. 

of  factor  to  principal,  2029. 

factor  cannot  relieve  himself  from,  2030. 

of  shipmaster  on  abandonment  of  ship,  2041. 

of  depositary,  for  damage  aritting  from  wrongful  use  of  depoiit 
1835. 

of  depositary,  for  damage  arising  from  negligence,  1810. 

of  innkeepers,  1859. 

innkeepers,  when  excused  from,  1860. 

of  finder  of  lost  property,  1865. 

carrier  may  terminate  his,  how,  2121. 

of  inland  carrier  for  loss,  &c.,  2194. 

of  marine  carrier  for  loss,  &c.,  2197-2198. 

of  trustee  mingling  trust  funds,  2236. 

of  trustee,  £or  breach  of  trust,  2237-2288- 

of  partners,  2442-2443. 

of  one  held  out  as  partner,  2444-2445. 

indemnity  against,  2778 
tiTI  lit,  defamation  effected  by,  44. 

defined,  45. 

what  publications  are  privileged,  47. 
•ilM,  defined,  2872. 
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,  Homestead  liable  for  certain,  §  1241. 
bassase  liable  to,  1861-1862. 
Beaman  not  to  lose  his,  by  agreement,  2J52. 
of  mining  partner,  2514. 
of  mining  partner,  purchaser  of  interest  takea  Bubjeet  to,  2617 

2518. 
acce^Hory  to  some  obligation,  2909. 
general,  defined,  2874. 
special,  defined,  2875. 
right  of  holder  of  in  certain  case;  2876. 
what  contracts  are  subject  to  law  of,  2877. 
how  created,  2881. 

by  operation  of  law  does  not  exist  until  performance  due,  2882 
may  be  created  upon  future  interest,  2883. 
may  be  created  as  security  for  future  obligation,  2884. 
cannot  transfer  title,  2888. 
does  not  imply  any  personal  obligation,  2890. 
confined  to  original  obligation,  2891. 
does  not  limit  creditor's  right  to  enforce  obligation  secured  tiMin 

by,  2892. 
holder  of,  not  entitled  to  compensation  for  troublej^93. 
holder  of,  may  pledge  it  subject  to  extent  of  lien,  2990. 
priority  of,  according  to  creation,  2897. 
priority  of  mortgage  over  other,  2898. 
priority  of,  order  of  resort  in  case  of,  2899. 
redemption  from,  who  has  right  of,  2908. 
redemption  from,  when  inferior  lienor  has  right  of,  2904. 
redemption  from,  how  made,  2906. 
rudcinption  from,  cannot  be  restrained,  2889. 
extinguished,  how,  2910. 

extinguished  by  sale  or  conversion  of  subject,  2910. 
not  extinguished  by  lapse  of  time,  2911. 
not  extinguished  by  partial  performance  of  obligation,  2913 
extinguished  by  restoration  of  subject  to  owner,  2918. 
of  seller  of  real  property,  8046. 
of  seller,  how  waived,  8047. 
of  seller  against  whom  valid,  3048. 
of  seller  of  personal  propertv,  3049. 
of  buyer  of  real  property,  3050. 
for  services  on  personal  property,  3061. 
of  manufacturer,  repairer,  <xc.,  of  personal  property,  8062 
of  factor,  8053. 
of  banker,  8054. 
of  shipmaster,  3055 
of  carrier  for  freightage,  2144. 
of  carrier  for  fare,  21%. 
of  mates  and  seamen,  3056. 
of  sheriffs  and  similar  ofllcers,  3057. 
of  judgment,  3058. 
of  mec^nic,  8059. 
upon  ships  for  debts,  3060. 
■toppage  in  transi^^  as  mode  of  enforcement,  8076 
doefl  not  revoke  prior  will,  1801. 
for  fre'ghtage,  ship's  manager  cannot  give  up,  70SB 
of  partner  upon  partnership  property,  2406. 
of  pledge  is  dependent  on  poMseaaion,  2988. 
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Uen.  damages  for  conyeroion  of  property  subject  to,  §  8338. 

See  Bottomst;  MoRTOAas;  Pledge;  Rsspondemtu ;  Stoppasb  ii 

TaAifsiT. 
Uxaoii.  See  Lien,  2888,  2801-2893,  2899,  2904,  2910,  2913,  2990 ;  Mor» 

oagee;  Pledgee. 
Ian  IKSURANCE.    See  Insu&anox. 
Limitation,  of  claim  of  aliens  to  inherited  property,  672. 

of  leases  of  certain  real  property,  717-718. 

of  successive  estates  for  life,  774. 

clear  and  distinct  in  grant,  not  controlled  by  other  wordfl,  1066 

words  of,  in  will,  1335. 
LOAV.    For  Usey 

defined,  1884. 

does  not  transfer  title,  1885. 

borrower  under,  must  use  w^iat  care,  188&-1888. 

borrower,  when  to  repair  injuries,  1889. 

borrower,  how  must  use  thing  lent,  1890. 

borrower,  must  not  relend,  1«)1. 

borrower,  when  to  bear  expense,  1892. 

borrower,  duties  of,  on  termination  of,  1896. 

lender  under,  liable  for  defects,  1898. 

lender  may  require  return  of  thing  lent,  1894. 

lender,  when  may  terminate,  1895. 
For  Exchange^ 

defined,  1902-1903. 

transfers  title,  1904. 

contract  of,  cannot  be  modified  by  lender,  1905. 

certain  provisions  apply  to,  1906. 
Of  Money ^ 

defined,  1912. 

to  be  repaid  in  current  money,  1913. 

may  be  for  interest,  1914. 

annual  rate  of  interest,  1916. 

legal  interest  for,  1917-1918. 

intere.<<t,  when  becomes  part  of,  1919. 

interest  on  judgment,  1920. 
Under  BoUoinry.    See  Bottomry  3017,  8022-3023,  3026. 
Lodging  Housks.     i<ee  Act  April  3, 187G,  Appendix,  p.  486. 
Lodgings     for  what  term  presumed  to  be  hired,  1944. 

rent  of,  when  payable,  1947. 
US8.     See  Oaurirr,  2194,  2197;  Insurance,  2626-2629:  Notiok,  MB 
2635-2630  ;  Partnership,  24(13-2404,  2412. 

occasioned  by  collLnion  of  ships,  how  apportioned,  973. 

of  thing  deposited,  obligations  of  depositary  thereon,  1838 

innkeeper,  when  not  liable  for,  of  guest's  property,  1860. 

employer  must  indemnify  employee  for,  caused  by  negUgeaee  ol 
former,  1971. 

by  jettison,  how  borne,  2151-2162. 
Under  Manns  Insurance  ^ 

effect  of  total,  on  contract  of  bottomry,  3025. 
See  INSUBANOB,  2701-2706,  2709-2712,  2741. 
LuGGAGS.     See  Cabribb,  2180-2183,  2190. 
Lunatics.    See  Pbbsons  or  Unsound  Mind. 

ICajobitT,  words  giving  joint  authority  gives  such  to  a,  12. 

of  members  ox  mining  partnership  control  the  biudDMS,  2SSK 
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IfAUOB,  when  not  Inferred  from  pnblieatfon,  §  47 

interest  aa  damages  may  be  fi^en  in  ease  <rf,  8288* 

exemplary  damages  in  case,  3294. 
BiASKS,  implied  warranty  of  genuineness  of,  on  goods  sold,  177ft 
Makuaok,  defined  —  what  constitutes,  66. 

who  are  capable  of  consummating,  66 

proof  of,  how  made,  57. 

when  voidable  from  incapadity  to  contract,  68 

when  voidable  from  fraud  or  force,  68. 

incestuous,  69. 

between  whites  and  negroes,  &c.,  void,  60. 

subsequent,  when  void,  61. 

promise  of,  when  neither  party  held  by,  62. 

damages  for  breach  of  promise  of,  8819. 

contracted  without  the  State,  63. 

how  solemnized,  68. 

license,  69. 

by  whom  solemnized,  70. 

no  particular  form  for  solemnization  of,  71 

substantial  requisites  for  solemnization  of,  72. 

certificate  of,  73. 

certificate  of,  to  parties  and  county  recorder,  74. 

declaration  of,  how  made,  76-76. 

declaration  of,  to  be  recorded,  77. 

action  to  affirm  unsolemnized,  78. 

husband  not  liable  for  debts  of  wife  contracted  before,  119 

judicial  determination  of  incestuous  or  void,  80. 

when  may  be  annulled,  82. 

action  to  annul,  when  and  by  whom  commenced,  83 

children  of  annulled,  84. 

cu-stody  of  children  of  annulled,  86. 

effect  of  judgment  of  nullity  of,  86. 

dissolution  of,  90. 

legitimacy  of  issue  after  dissolution  of,  194. 

releases  from  parental  authority,  201. 

of  ward,  supersedes  guardian,  264. 

restraint  upon,  when  void,  710,  1676. 

effect  of,  upon  will  made  previous,  1298-1300. 

See  Dbssrtion  ;  DivoacB ;  Husband  and  Wirz ;  NuiUTT. 
Hamuaok  Ssttlkhsnts,  how  executed,  178. 

to  l>e  acknowledged  and  recorded,  179. 

effect  of  recording  or  non-recording,  180. 

minor  may  make,  181 
WoMBN,  may  become  corporators  ofllcers,  and  membeit  of  eti 
Cain  corporations,  286. 

shares  of  stock  of,  how  transferred,  826. 

dividends  payable  to,  826. 

may  hold  stock  in  homestead  corporations,  661. 

may  hold  stock  in  savings  and  loan  corporations,  676. 

grant  by,  void,  unless  acknowledged,  how,  1093. 

power  of  attorney  of,  void,  unless  acknowledged,  how, 

acknowledgment  by,  to  instrument,  1186. 

acknowledgment  by,  form  of  certificate  of,  1191. 

•ffect  of  conveyance  by,  1187. 

dispose  of  separate  property  by  will,  1278. 
See  Wm 
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Kino  AMD  SnTART.    See  SntTAin,  f  $  49. 964, 2009, 2012,  aOlft 
See  Apprintioi.    Act  of  April  8, 1876,  Appendix,  p.  487 
MAn,  power  of  master  of  ship  over,  2087. 

defined,  2048. 

how  engaged  and  discharged,  2060. 

if  yessel  is  nnseaworthy,  may  refuse  to  serre  on,  2061 

when  wages,  <&c.,  of,  h^in,  2065. 

wrongfully  disehaiged,  may  recover  for  his  wages,  2067. 

disabled  on  Toy  age,  entitled  to  his  wages,  2062. 

cannot  ship  goods  on  his  own  account,  2064. 

embezzlement  or  injuries  by,  2066. 
Maturitt,  apparent,  defined,  8132. 

apparent,  of  bill  payable  at  sight,  8184. 

apparent,  of  promiRsory  note  payable  at  sight,  8186. 
Maxims,  of  jurinprudence,  3509. 
Mayor,  may  solemnize  marriage,  70.    Repealed. 

may  take  acknowledgment  of  instruments,  1182.    Repealed 
Mbasurs  of  Damages.    See  Damages. 
Menace.    See  Duress,  1272, 1567, 1689. 

defined,  1570. 

See  Undue  Influxncx. 
Merger,  of  interests,  when  destroys  servitude,  811. 

of  interests,  when  destroys  hiring,  19^. 

of  declarations  of  trust,  2254. 
Miners,  protection  of.    See  Act  March  16, 1872,  Appendix,  p.  467. 
Mines.    See  Partnership,  2511-2518,  2620. 

certain  appurtenances  to,  deemed  fixtures,  661. 

power  of  pnrtners  in,  as  agent  for  each  omer,  2519. 
Mining  Corporations.    See  Corporations,  286, 584-687,  and  pp.  491-498 
Minors,  who  are.  25. 

period  ox  nUnority,  how  calculated  26. 

custody  of,  32. 

cannot  give  delegation  of  power  or  make  coAtraet,  88. 

contracts,  may  be  made  by,  subject  to  disafflrmanee  84. 

when  may  disaffirm,  85. 

eannot  disafiirm  contract  for  necessaries,  86. 

cannot  disaffirm  certain  obligations,  87. 

liable  for  wrongs,  41. 

not  liable  for  exemplary  damages,  41. 

how  may  enforce  their  rights,  42. 

when  capable  of  consummating  marriage,  56. 

wife  entitled  to  earnings  of,  living  with  her,  apart  from  hvi 
band,  169. 

capable  of  contracting  marriage,  may  make  marriage  settle 
ment,  181. 

may  apprentice  themselves,  how,  264. 

shares  of  stock  of,  may  be  represented  at  meeting  of  corpore 
lion,  813. 

may  hold  stock  in  homestead  corporations,  661. 

may  hold  stock  in  savings  and  loan  corporations,  576. 

when  his  wages  may  be  paid  to  him,  212. 

restraints  upon  marriage  of,  allowed,  710, 1676. 

allowance  out  of  fund  may  be  made  for  support  of,  726. 

may  contract,  to  what  extent,  1557. 

See  Child. 
lfls.liPRR8ENTATiON,  by  depositary,  when  renders  him  liable,  1888 
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lOfrBpresentation,  trustee  must  not  benefit  by,  f  2228. 

partner  must  not  benefit  by,  2411. 

fraudulent  by  debtor,  as  to  value  of  pledge,  effect  of,  2909. 

contract  obtained  through,  cannot  be  specifically  enforced,  3891 
See  Deceit  ;  Vkattd  ;  Rbprbs£Ntation. 
IIISVAKB,  in  will,  how  corrected,  1840. 

consent  to  contract  given  by,  voidable,  1666. 

may  be  of  fact  or  of  law,  lo76. 

of  fact  defined,  1577. 

of  law  defined,  1578. 

of  foreign  law  is  mistake  of  fact,  1579. 

in  written  contract  to  be  disregarded,  1640. 

agreement  for  compensation  does  not  take  away  right  to  letoM 
for,  when,  1690. 

thing  obtained  through,  must  be  restored  when,  1712-1718 

thing  gained  by,  held  in  trust,  2224. 
MOHXT,  wife  cannot  make  contract  for  payment  of,  167. 

performance  in  respect  to,  called  payment,  1478. 

offer  to  pay,  how  to  be  made,  1500. 

exchange  of,  by  what  rules  governed,  1804. 

implied  warranty  on  exchange  of,  1807. 

investment  of  trust,  by  trustee,  2261. 

negotiable  instrument  must  be  made  payable  in,  8088 

interest  of.    See  Intbkest  of  Monet. 
«        loan  of.    See  Loan. 
Month,  defined,  14. 

Monuments,  coterminous  owners  bound  to  maintain,  841. 
MOKALS,  contract  contrary  to  good,  unlawful,  1667. 
MORTaAGE,  to  be  recorded,  11^ 

separate  book  for  recording,  1171. 

homestead  liable  for  certain,  1241. 

husband  and  wife  must  acknowledge,  of  homestead,  IStt. 

on  property  not  a  revocation  of  will,  1302. 

defined,  2920. 

on  what  may  be  created,  2921. 

how  only  may  be  created,  renewed,  or  extended,  2928. 

a  special  lien,  2922. 

what  is  deemed,  2924. 

absolute  transfer  may  be  shown  to  be,  when,  2926. 

on  what  a  lien,  2926. 

does  not  entitle  mortgagee  to  possession,  2927. 

not  a  personal  obligation,  2928. 

title  acquired  subsequent  to,  enures  to  mor^gkgee,  2860. 

person  bound  by,  may  not  impair  security,  WW. 

may  be  foreclosed,  2^1. 

power  of  sale  may  be  given  by,  2932. 

power  of  attorney  to  execute,  how  made,  2988. 

recording  assignment  of,  2934. 

recording  assignment  of,  when  not  notice,  2985. 

assignment  of  debt  secured  by,  carries  with  it  the  seeurity 

how  discharged,  2938-2940. 

penalty  for  not  acknowledging  satisfaction  of,  2941. 

bottomry  and  respondentia  not  governed  by  law  of,  2942. 

what  is  subject  to,  2947. 

form  of,  of  real  property,  2948. 

7onveyance  with  mortgage  under  covk  ,  how  defeated,  2960. 

vi  real  property,  how  acknowledged,  recorded  Ac.,  2MB. 


§•6  IHDBX. 

MoftTQASB  —  Of  Personal  Propertif  —  on  what  may  be  made,  f  29N. 
form  of,  2956. 

when  Toid  against  creditors  and  incumbrancers  2957. 
of  ship,  when  yoid,  2958. 
where  must  be  recorded,  2959. 
of  property  in  transit,  2960. 
of  property  of  common  carrier,  2961. 
recordiug  in  different  places,  2962. 
how  acknowledged,  recorded,  &c.,  2963. 

certified  copy  of  recorded,  may  be  recorded  in  other  county,  2861 
property,  when  exempt  from  operation  of.  2965-2966. 
may  be  foreclosed,  2967. 
Iiroperty  in,  may  be  attached,  2968. 
proceedings  when  property  in,  is  attached,  2969-2970 
proTisions  concerning  do  not  apply  to  ship,  2971. 
on  growing  crops,  2972. 
UoRTGAOEB.    See    Insurance,  2541-2542;    Mortgage,  2927,  292&*293S 

2937-2939,  2941,  2iiG7,  29)8. 
Mortgagor.    See    Insurance,  2541-2542;  Mortgage,  2921,  2927,  2928 

2930-2931,  2941,  2957,  2965-2968. 
Mother,  of  illegitimate  unmarried  minor  is  entitled  to  his  custody,  200. 
bkther  cannot  transfer  custody  of  child  without  written  consen 

of,  197.    See  Parent  and  Child. 
illegitimate  child  cannot  be  adopted  without  consent  of,  224. 
consent  of,  when  necessary  to  apprenticeship  of  child,  265. 
of  ill^itimate  child  succeeds  to  his  property,  1888. 

Namjb,  of  adopted  child,  228. 

of  corporations  to  be  stated  in  articles  of  incorporation,  290. 

error  in  articles  of  incorporation  concerning,  does  not  invalidate 
357. 

notice  of  change  of  partnership,  is  sufficient  notice  of  dissolu 
tion,  2454. 

fictitious,  when  may  be  used,  2466-2467. 

certificate  of  change  of  partnership,  to  be  filed  and  published,  2468 

county  clerk  to  keep  register  of  partnership,  2470. 

See  FicriTious. 
Natigation,  domestic,  962. 

foreign.  962. 

rules  of,  970. 

collision  from  breach  of  rules  of,  971-872. 

See  CoLusiON. 
VHSS8ARIS8,  minors  and  persons  of  unsound  mind  cannot  disaffirm  con 
tract  for,  36. 

neglect  of  husband  to  proyide,  for  wife,  ground  for  diyoroe  106. 

may  be  furnished  to  wife  at  cost  of  husl)and,  174. 

promise  of  adult  child  to  pay  for,  furnishedparent,  valid,  206. 

burnished  to  child,  when  parent  liable  for,  207. 

furnished  to  child,  when  parent  not  liable  for,  208 
NittLECT.    See  Negligence. 
Nmugenos,  degrees  of,  17. 

wilful,  105. 

wilful,  of  husband,  ground  for  divorce,  92. 

such  must  continue  how  long  to  constitute  ground  for  divaroejlOf 

wilful,  ground  for  annuiliug  indentures  of  apprenticeship,  276 

liability  for,  1714. 

Uabllity  of  depositary  for,  1838, 1840. 
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IftgUgenoe,  liability  of  innkeeper  for,  §  1869. 

borrower  to  repair  injuries  caused  by  his,  1889 

hirer  to  repair  injuries  caused  by  his,  1929. 

employer  must  indemnify  employee  for  loss  caused  by  formei  s. 
1971. 

responsibility  of  employee  for,  1990. 

carrier  cannot  exonerate  himself  from  anticipated  liability  to  b« 
caused  by  future,  2176. 

person  claiming  under  ostensible  authority  must  be  free  Irom 
2334. 

of  agent,  principal  responsible  for,  when,  2388. 

shipmaster,  when  responsible  for,  of  employees,  2388 

shipmaster,  when  responsible  for,  of  pilot,  2884. 

insurer,  when  liable  fur  loss  through,  26!^. 
fMCTiABU  Instrument.    See  Notice,  3142-^^151,  3155-3159. 

defined,  3087. 

must  be  for  unconditional  payment  of  money,  8088. 

payee  of,  must  be  ascertainable,  when,  3089. 

may  be  in  alternative,  8090. 

date  of,  3091. 

may  contain  pledge,  3092. 

must  not  contain  other  contract,  3093. 

may  bear  any  date,  3094. 

different  species  of,  3095. 

interpretation  of,  as  to  time  of  payment,  9099. 

interpretation  of,  as  to  place  of  payment,  3100. 

interpretation  of,  when  payable  to  order,  3101. 

interpretation  of,  when  payable  to  flctitiouti  person,  8103 

interpretation  of,  when  issued  UIliudor^ied,  3102. 

when  and  for  what  prefiumed  to  be  nuidc,  3104. 

Indorsement  of,  defined,  3108. 

indorsement  of,  how  to  be  made,  3109. 

indorsement  of,  may  be  made  on  separate  paper,  when,  3110. 

indorsement  of,  general,  defined,  8112. 

indorsement  of,  general,  how  made  special,  3114. 

indorsement  of,  special,  defined,  8113. 

indorsement  of,  Mpecial,  how  may  destroy  negotiability,  8116. 

indorsement  of,  implied  warranty  of,  3116. 

indorsement  of,  before  delivery  to  payee,  effect  of,  3117. 

indorsement  of,  without  recourse,  effect  of,  3118-8119. 

indorsement  of,  gives  privity  to  contract,  3120. 

indorsement  of,  without  consideration,  when  binding,  212^ 

indorsement  of,  in  due  course,  defined,  3123. 

indorsement  of,  in  due  course,  rights  conferred  by,  3124. 

indorsement  of,  in  due  course,  of  instrument  in  blank,  3126. 

presentment  of,  for  payment,  not  necessary  to  charge  princip«L 
8130. 

presentment  of,  how  made,  3131. 

apparent  maturity  of,  defined,  8132. 

surrender  of,  or  proof  of  loss  &c.,  may  be  required  on  payiiMB 
of,  3137. 

dishonor  of,  defined,  8141. 

how  extinguished,  8164. 

implied  warranty  on  sale  of,  1774. 

duties  of  agent  employed  to  collect,  2021 
He«  Bam^  Notbs  ;  Bill  or  Exchangb  ;  Certificate  op  Deposit  ,  (^hkom 

PaoMissoRT  Notes. 
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N'on-Rbsidirt,  stock  of,  how  transferred,  §  826. 

alien  inheriting,  when  must  claim  inheritance,  672. 
Notary  Pubuc,  may  take  acknowledgment  or  proof  in  the  State,  118L 

may  take  acknowledgment  or  proof  out  of  the  State,  llo2. 

may  take  acknowledgment  or  proof  out  of  the  United  States,  118S 

offer  of  performance  must  be  made  to,  when,  1488. 

negotiable  instrument  must  be  presented  to,  when,  8131. 

bill  of  exchange  payable  at  office  of,  when  8176. 

bill  of  exchange  must  be  presented  to^when,  3186. 

bill  of  exchange  protested  by,  when,  3226. 

protest,  how  nuuie  by,  8227. 

making  protest,  may  give  notice  thereof,  8281. 
Koi'C.    See  Nsgotiablb  Instbusibnt  ;  P&omissobt  Notc. 
HOTICK  actual,  defined,  18. 

constructiTe,  defined,  18-19. 

filing  inventory  of  wife's  property,  as,  166. 

to  be  given  to  stockholders,  of  meeting  to  continue  corporate  ex 
istence,  287. 

of  meeting  of  corporation,  802. 

of  assessment  of  stock,  835. 

of  delinquent  assessment,  887-339. 

to  tenant  at  will  to  quit,  t89. 

effect  of  such,  790. 

of  intention  to  reenter,  791. 

not  necessary  before  action,  793. 

term  of  lease  changed  by,  827. 

rights  of  purchaser  for  value  without,  856,  869. 

record  of  instrument,  as,  1218. 

unrecorded  instrument  valid  as  between  parties  with,  1217. 

certain  instruments  not  to  be  avoided  against  purcliaser  with,  1228 

of  appropriation  of  water,  1415-1416. 

of  selection  of  one  of  several  alternatives  to  be  given,  1449. 

of  selection  of  place  of  delivery  to  be  given,  1756. 

of  adverse  claim  to  deposit,  to  be  given  to-depositor,  1825. 

depositary  must  give,  of  deposit  to  real  owner,  1826. 

depositary  must  give,  of  sale  of  deposit  in  danger  of  perishing 
1837. 

duty  of  gratuitous  depositary  ceases  upon,  1847. 

finder  must  give,  of  thing  found,  1865. 

innkeeper  exempted  from  liability  by  giving  certain,  1860. 

hiring  terminated  by  what,  1934. 

tenant  must  give  landlord,  of  adverse  proceeding,  1949. 

hirer  of  real  property  may  repair  after,  1942. 

hirer  of  personal  property  may  repair  after,  1957. 

certain,  terminates  employment,  1996, 1999. 

of  arrival  of  freight,  to  be  given  to  consignee,  when,  2120. 

of  storage  of  freight,  to  be  given  to  consignee,  when,  2121. 

trustee  must  give  beneficiary,  of  acquisition  of  adverse  interests 
2288. 

to  principal  or  agent,  when  deemed  to  the  other,  2882. 

of  renunciation  of  partnership,  relieves  partner  from  liabilitr,  241 

personal,  of  dissolution  of  partnership,  when  necessary,  2458. 

by  change  of  name  sufficient,  2454. 

of  dissolution  of  special  partnership,  2509 

of  loss  under  insurance,  must  be  given,  2633. 

of  loss  under  insurance,  defects  in,  how  waived^j2685. 

of  loss  under  insurance,  delay  in,  how  waived,  2686 
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RottM,  atmndonment  of  ship  to  insurer  made  by,  §  2721. 

requiflites  of  such,  2722. 

of  tamnsfer  of  life  insurance  policy,  not  necessary,  when  276fi 

of  principal's  default,  guarantor  not  entitled  to,  2808. 

to  writer  of  letter  of  credit,  when  necessary,  2865. 

recording  assignment  of  mortgage  operates  as,  29S5. 

eertain,  to  be  given  before  sale  of  pledged  property,  8002. 

of  ^e  of  pledged  property  may  be  waived,  8003. 

to  carrier  or  depositary,  necessary  to  stoppage  in  transit,  8099 

of  dishonor,  to  be  given  to  indorser,  3116. 

of  dishonor,  by  whom  to  be  given,  3142. 

of  cUshonor,  form  of,  3143. 

of  dishonor,  how  to  be  served,  3144. 

of  dishonor,  how  served  after  death  of  indorser  &c.,  3146 

of  dishonor,  given  in  ignorance  of  death,  valid,  3146. 

of  dishonor,  at  what  time  to  be  given,  3147. 

of  dishonor,  when  to  be  mailed,  3148. 

of  dishonor  by  agent,  need  only  be  given  to  principal,  8149 

of  dishonor  by  party  charged  with,  time  allowed  for,  3160. 

of  dishonor,  enures  to  benefit  of  other  parties,  8151. 

of  dishonor,  when  excused,  8155-3157,  3^0. 

of  dishonor,  delay  in,  when  excused,  3158. 

of  dishonor,  may  be  waived,  3159. 

of  protest,  waiver  of,  3160. 

of  dishonor,  acceptor  for  honor  entitled  to,  3206 

of  dishonor,  accepUince  for  honor  docs  not  excuse,  3207- 

before  abatement  of  nuisance,  when  necessary,  8503. 
Novation,  defined,  1530. 

how  made,  1531. 

a  contract,  1532. 

rescission  of,  1533. 
NUISANCK,  defined,  3479. 

nothing  authorized  by  statute  to  be  deemed,  3482. 

liability  of  successive  owners  of,  3483. 

abatement  of,  does  not  prejudice  claim  for  damages,  348i 
PmUm, 

defined,  3480.  » 

not  legalized  by  lapne  of  time,  3490. 

remedies  against.  8491. 

indictment  or  information  against,  how  regulated,  3492. 

when  private  ju-rson  may  sue  upon,  3493. 

may  be  abated,  )>y  whom  and  how,  3494-3495. 
Private, 

defined,  3481. 

remedies  against,  3501 

may  be  abated,  by  whom  and  how,  8502. 

only  upon  notice,  when,  3508. 

OATH,  defined,  12. 

person  solemnizing  marriji^  may  administer,  72. 

person  taking  acknowledgment  authorized  to  administer  ISl 
Ibuaation,  minor  cannot  disaflirm  certain,  37 

defined,  1427. 

how  created  and  enforced,  1428. 

rules  foi  interpretation  of,  1429 

kinds  of,  1430. 
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Obligation,  when  Joint,  §  14S1. 

contribution  between  joint  parties  to,  1482. 

wlien  eonditional,  1434. 

conditional,  species  of,  1496. 

conditional,  what  must  be  done  before  enforcing,  148i. 

conditional,  when  performance  of  excused,  1440. 

conditional,  when  conditions  of  Toid,  1441. 

conditional,  involving  forfeiture,  how  interpreted,  1442. 

subject  of  ownership,  655. 

how  far,  good  consideration,  1606. 

implied  warranty  on  sale  of  written  executoiy,  1774. 

not  inipliod  from  creation  of  lien,  2891. 

specific  performance  of,  2384. 

transfer  of  burden  of,  1457. 

transfer  of  right  of,  1468. 

alternative,  who  has  right  of  selection,  1448. 

alternative,  right  of  selection,  how  lost,  1449. 

alternative,  indivisible,  1450. 

alternative,  effect  of  nullity  of  one  or  more,  1461. 

when  runs  with  the  land,  1460. 

specific  performance  of,  compelled,  3384. 
Extinction  of, 

by  performance.    See  Performancb. 

by  offer  of  performance.    See  Offbr  of  Perform anck. 

by  prevention  of  performance.    See  PRsysNTiON  OF  PKKFoaMAircn 

by  accord.    See  Accord. 

by  novation.    See  Novation. 

by  release.    See  Release. 

by  rescission.    See  Rescission. 

created  by  contract.    See  Contract. 
Imposed  by  Law^ 

to  abstain  from  injury,  1708. 

to  compensate  for  deceit,  1709. 

to  restore  thing  wrongfully  acquired,  1712. 

to  restore  thing  uppn  demand,  1718. 

to  restore  thing  without  demand,  1713. 

to  compensate  for  negligence^,  1714. 
See  Aqency  ;  Carriage  ;  DEPOsit ;  Exchange  ;  Guaranty  ;   Hibom 

Indemnity  ;  Insurance  ;  Lien  ;  Loan  ;  NioonABLS  iNSTRnmn 

Partnership;  Service. 
ikKJUPANCY,  property  may  be  acquired  by,  1000. 

title  by,  1006. 
Dccupation.    See  Possession. 

Odd  Fellows  Association,  may  hold  how  much  real  estate,  596. 
l^rrmE  of  I'erformance,  passes  title  to  personal  property  under  exeoutoi) 
agreement  of  sale,  1141. 

extinguishes  obligations,  14S5. 

extinguishes  obligations  for  payment  of  monsy,  when,  IfiOO. 

partial,  hiis  no  effect,  1486. 

by  whom  made,  1487. 

to  whom  and  where  made,  1488. 

where  may  be  msule,  1489. 

when  must  be  made,  1490-1491. 

with  comi)ensation  for  delay,  1492. 

to  be  made  in  good  faith,  1493. 

must  be  uiiconditional,  1494. 
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Mter  of  Performance,  must  be  nneonditjoiial,  except  as  to  certain 
§1498. 

party  making,  mnst  be  able  to  perform,  1486. 

receipt  may  be  required  upon,  1499. 

obJectionB  to  mode  of,  when  waired,  1501. 

thhig  offered  need  not  be  produced.  1496. 

thing  offered  to  be  kept  separate,  1497. 

thing  offered,  title  to,  yiests  in  creditor,  1602. 

thing  offered,  how  to  be  kept  by  debtor,  1608- 

effect  of,  on  accessories  of  obligation,  1604. 

what  excuses,  1611. 

effect  of  refusal  to  accept  performance  made  before,  1615. 

lien  may  be  redeemed  by,  2^6. 

ability  and  willingness,  when  equivalent  to,  8180. 

of  concurrent  conditions,  when  necessary,  1489. 

of  concurrent  condltionB,  when  excused,  1440. 

by  any  person  exonerates  surety,  2889. 
OrnoB,  lawful  exercise  of,  not  to  be  restrained  ly  injunction,  8428. 

See  OrnoKB. 
Oppioib.    See  Acknowlbdombnts,  1180-1188, 1188-1193. 

what  may  solemnize  marriage,  70. 

duty  of  solemnizing  marriage,  72-78. 

town  may  bind  out  chUd  to  apprenticeship,  269. 

lien  of,  3057. 

not  to  be  restrained  by  injunction  from  exercising  his  lawfu. 
functions,  3428. 

powers  of,  1201. 

taking  proof  of  execution,  must  hare  proof  of  identity  of  wit- 
ness, 1196. 

taking  proof  of  execution,  evidence  must  prove  what,  to,  1199. 

taking  proof  of  execution,  authorized  to  do  certain  tilings,  1^1 
Of  Corporations.    See  Corporations,  285,  296,  308,  308,  310. 

election  to  fill  vacancies,  318. 
Option,  how  waived,  1766. 

of  beneficiary  in  case  of  breach  of  trust  by  trustee,  2287. 

of  payee,  as  to  class  of  payment  of  negotiable  instrument,  8C90 
Obal,  transfer  may  be,  when,  1052. 

what  contracts  may  be,  1622. 

negotiations  superseded  by  writing,  1625. 

contract  in  writing,  may  be  altered  by,  1698. 

representatirn  in  insurance  may  be,  2571. 

will  may  be,  1276. 

declarations  of  auctioneer  cannot  modify  written  conditions  of 
sale,  1796. 
Orphans,  corporations  may  be  formed  for  maintaining  asylums  fee  sup 
port,  Ac,  of,  286. 

in  asylums,  may  be  apprenticed,  how,  266. 

See  Act  of  March  7, 1874,  Appendix,  p.  478. 
CHiTBNSiBLB  Aqenot.    See  Agency. 

OSTENSIBLB  AUTHORITY.      See  AUTHORITY. 

Ovbr-Insubanoe,  return  of  premium  on,  how  made,  2620. 

return  of  premium  on,  effected  by  simultaneouspolicle^,  2881 
return  of  premium  on,  by  successive  policies,  2622. 

See  iHsuRANOi. 

IwNiB,  who  Hiay  be,  671. 

all  property  has  669- 
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ft»n«r  of,  what  Che  State  is,  $  670. 

ajieiu  inheriting,  when  must  claim  as,  672. 

riffhts  of,  782. 

of  thing,  owns  its  products,  782. 

of  future  estate,  may  use  easement,  when,  806. 

of  dominant  tenement,  may  enforce  easement,  80d. 

of  serrient  tenement,  may  recover  land  subject  to  eaMment,  810 

joint,  defined,  688. 

in  common,  defined,  686. 

in  partnership,  defined,  684. 

of  ship,  controrersy  between,  how  determined,  964. 

delivery  of  deposit  to  joint,  now  made,  1827. 

in  real  property,  rights  of,  as  to  bounfjuuies,  880-881. 

in  real  property,  rights  of,  entitled  to  every  thing  beneath  tf 

above  it,  829. 
in  real  property,  rights  of,  to  lateral  and  subjacent  support,  882. 
in  real  property,  rights  of,  to  trees,  833. 
of  life  estate,  how  may  use  it,  818 
duties  of,  840. 

of  estate  for  years  or  at  will,  rights  of,  819-820. 
mutual  obligations  of  coterminous,  841. 
rights  of  coterminous  to  support,  832. 
remedies  of,  for  injury  done  to  inheritance,  826. 
for  life  or  years,  efifect  of  conveyance  by,  in  excess  of  his  ea 

tate,  1108. 
thing  obtained  without  consent  of,  to  be  restored,  1712. 
depositary  to  give  notice  to  real,  of  thing  depositeid,  1826. 
finder  of  lost  property  to  give  notice  to,  1865. 
of  property  found,  may  exonerate  himself  from  claim  of  finda* 

1871. 
effect  of  insurance  by  part,  2590. 
may  recover  specific  property,  338P 
of  ship.    See  Ship  Ownbr. 
hrsriESUip,  defined,  654. 

what  may  be  the  subject  of,  665 

wild  animals,  when  the  subject  of,  666 

modification  of,  678. 

absolute,  defined,  679. 

qualified,  defined,  680. 

several,  defined,  681. 

joint,  defined,  688. 

in  partnership,  defined,  684. 

in  common,  defined,  G85-686. 

of  thing  formed  by  uniting  materials,  1029: 

conditions  of,  707. 

disposition  of  Income  during  suspension  of,  73d. 

termination  of,  739. 

suspension  of  absolute,  of  a  t«rm  of  years,  770. 

of  product  of  the  mind,  980-981. 

of  trade-marks  and  signs,  991. 

of  good  will  of  business,  992. 

of  title  deeds,  994. 

of  fixtures,  1018. 

of  alluvion,  1014. 

of  land  formed  by  sudden  removal  of  bank,  lOli^ 

of  islands  in  navigable  streams,  1016. 
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DWBoriftip,  of  Islands  in  unnarigable  streams,  §  1017. 
of  islands  formed  by  diylsion  of  stream,  1018. 
of  abandoned  bed  of  stream,  1019. 

of  thing  formed  by  uniting  property  of  several  owners,  1026,  lOtt 
of  thing  formed  by  one  %yith  materials  of  another,  1028. 
of  water,  how  acquired,  1410. 
finder  of  lost  property  may  require  proof  of,  1866. 
See  Estates  ;  Intkrksts  ;  Prope£tt 

Paukt,  abduction  of,  forbidden,  49. 

may  dispute  legitimacy  of  child,  196. 

obligation  of,  as  to  support,  &c.,  of  child,  196 

allowance  to,  for  support  of  child,  201. 

has  no  control  over  property  of  child,  202. 

remedy  for  abuse  by,  203. 

when  authority  of  ceases,  204. 

remedy  where,  dies  without  providing  for  support  of  child,  20ft. 

when  liable  for  neccBsaries  furnished  child,  207. 

when  not  liable  for  necessaries  furnished  child.  208. 

may  relinquish  services  and  custody  of  child,  211. 

right  of,  to  determine  residence  of  child,  213. 

when  may  bring  action  for  exclusive  control  of  child,  199. 

when  neither,  has  superior  right  to  control  of  child,  198. 

abandoning  child,  presumptively  relinquishes  control  of  it,  211 

consent  of  both  necessary  to  adoption  of  child,  224. 

appointment  of  guardian  by,  241. 

consent  of,  when  necessary  to  apprenticeship  of  child,  266. 

abandonment  of  child  by.    See  Act  March  7, 1874,  Appendix,  p. 
478. 
Paunt  and  Child,  marriage  between,  incestuous,  69. 

legitimacy  of  relationship  between,  193-194. 

reciprocal  duties  of,  as  regards  maintenance,  206. 

contract  of  either  avoided  by  menace  or  duress  of  the  other. 
1669-1570. 
Partial  Performance,  effect  of,  1477. 

offer  of,  voi(i,  1486. 

when  extinguishes  obligation,  1524. 

makes  oral  contract  of  sale  valid,  when,  1741. 

effect  on  guarantor  of  principal's  accepting,  2822. 

does  not  extinguish  lien,  2912. 
Partition,  of  dominant  tenement.  807. 

Partner.    See  Partnership,  2395-2397,  2402-2406,  2410-2413,  2417,  2418 
2444-2446. 
General.    See  Partnership,  2428-2431,2436-2488,  2442-2444.  2449. 
2461-2464,2468-2460,2462. 

change  of  interest  of,  does  not  avoid  insurance,  2667. 

effect  of  insurance  by  one  of  several,  2690. 

3 fecial.    See  Partnership,  2489-2494,  2601-260a  2608,  2610. 
ining.    See  Partnership,  2611-2616,  2619. 
f  ARTnESHiP,  interest,  what,  684. 

partners  may  agree  not  to  carry  on  same  buntness  in  city  or  nomi 

after  dissolution,  1676. 
defined,  2896. 

joint  U8«  of  ship  does  not  create^  2896. 
formation  of,  2897. 
property,  defined,  2401 
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Piartnerahlp,  property,  partners'  interest  in,  §  2402. 

property  to  be  applied  to  partnership  debts,  2i0& 

property,  what  is  presumed  to  be,  2406. 

property,  power  of  partner  oyer  in  liquidation,  24C1 

profits  and  losses,  how  dirided,  2408. 

when  agreement  for  diyision  of  losses  implied,  240i. 

obligations  of  parties  to,  2410. 

parties  to,  must  act  in  good  faith,  2411. 

parties  to,  to  account,  2412. 

parties  to,  to  serve  without  compensation,  2418. 

renunciation  of,  2417. 

effect  of  renunciation  of,  2418. 

defined,  2424. 

bound  by  a  decision  of  the  majority,  2428. 
each  partner  agent  f orj  2429. 
authority  of  partners  m,  2490. 
acts  in  bad  faith  do  not  bind,  2431. 
profits  of  partners  belong  to,  2435- 
partner  in,  may  not  engage  in  certain  business,  2486 
partner  in,  may  engage  in,  what,  2437. 
partner  in,  must  account  for  certain  profits,  2488. 
partner  in,  liability  of,  to  third  persons,  2442. 
partner  in,  liability  of  one  held  out  as,  2444. 
partner  in,  who  liable  as,  2445. 
duration  of,  2449. 
total  dissolution  of,  2450. 
partial  dissolution  of,  2451. 
partner  entitled  to  dissolution  of,  2452. 
notice  of  termination  of,  2453. 
notice  of  change  of  name  of,  2454. 
partners'  powers  after  dissolution,  2458. 
liquidation  of,  who  may  act  in,  2459. 
liquidation  of,  who  may  not  act  in,  2460. 
liquidation  of,  powers  of  partners  acting  in,  2461-246B 
use  of  fictitious  name  in,  2466. 
name  of  foreign,  2467. 
certificate  of,  to  be  filed,  2468. 
new  certificates  required  on  change  of,  2469. 
register  of,  kept  by  county  clerks,  2471. 
SptcicUj 

how  formed,  2477. 

of  what  to  consist,  2478. 

certificate  of,  must  be  made,  2479. 

certificate  of,  must  be  acknowledged  and  recorded,  2480 

liability  of  partners  in  making  false  certificate,  2481. 

affidavit  as  to  sums  contributed  to,  2481. 

requisites  for  forming,  2482. 

certificate  to  be  published,  2483. 

affidavit  of  publication  of  certificate  to  be  filed,  2484. 

renewal  of,  2485. 

who  may  transact  business  of,  2489. 

special  partner  in,  may  Investigate  and  advise,  2490. 

special  partner  may  lend  to  and  recover  from,  2491. 

special  partner  must  not  withdraw  capital  from,  24{l8,  2I8& 

special  partner  may  receive  profits  fnMD,  248|. 
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g&i  ml  partners  may  sue  and  be  sued  alone,  §  2488. 

trfitifer  of,  with  intent  to  prefer  creditors,  yoid,  2496. 

liability  of  general  partner  in,  2500. 

liability  of  special  partner  in,  2601. 

liability  of  special  partner  for  unlntenMonal  act,  2602. 

who  may  question  existence  of,  2608. 

how  made  general,  2507. 

how  new  special  partners  may  be  admitted  to,  2606. 

dissolution  of,  2509. 

name  of  special  partner  in,  not  to  be  used,  when,  2610. 
Mining, 

how  formed,  2511-2512. 

rights  of  members  of,  2513-2515. 

how  effected  by  purchase  of  interest,  2516-2618. 

majority  of  control,  2520. 
pASSBNasK.    See  Gabrier,  2103^176,  2180,  2182-2185,  2187-2191,  38U 
Pastuiib,  right  of,  a  servitade,  801. 
Pawnbroker.    See  Pledge  ;  Plbdqee  ;  FiEDaE  Holder. 
Patbb,  under  negotiable  instrument  must  be  ascertainable,  9089. 

negotiable  iuptrument,  when  payable  to  fictitious,  8108. 

option  of,  as  to  payment,  3090. 

indorser,  when  liable  to,  8117. 
Patmikt,  of  money,  wife  cannot  make  contract  for,  167. 

defined,  1478. 

application  of  general.  1479. 

pecuniary  obligation,  now  extinguished  by  offer  of,  1600. 

effect  of  offer  of,  on  accessory  of  obligation,  1504. 

of  less  than  liquidated  debt,  effect  of,  1524. 

to  agent,  when  sufficient,  2335. 

when  necessary  to  claim  on  indemnity,  2778. 

of  negotiable  instrument,  may  be  made  to  whom,  8164 

payee's  option  as  to  class  of,  3090. 

for  honor,  may  be  made,  when,  3203. 

for  honor,  how  may  be  made,  8205. 

for  honor,  must  be  accepted,  3204. 

for  honor,  how  made  in  case  of  foreign  bill,  8238. 

time  and  place  of,  3099-3100. 

See  Offer  op  Performance  ;  Performancb. 
Pbnal  Law,  specific  relief  not  granted  to  enforce,  8869. 
PENALTY,  surety  not  liable  beyond,  2836. 

specific  relief  not  granted  to  enforce,  3369. 

contract  with,  may  be  specifically  enforced,  3389. 
Pbrformanoe.    See  Debtor,  1473-1474, 1476, 1479, 1512, 1514. 

when  time  appointed  for  falls  on  a  holiday,  11. 

grantee  entitled  to  grant  on,  of  precedent  conditions,  lllf 

of  condition  precedent,  when  necessary,  1439. 

of  condition  precedent,  when  excused,  1440. 

to  one  joint  creditor  sufficient,  1476. 

effect  of  partial,  1477. 

when  called  payment,  1478. 

offer  of.    See  Offer  of  Pbrforhanob* 

when  pledgee  must  demand,  8001. 

how  excused,  1511. 

effect  of  refusal  to  accept,  before  offer,  1616. 

of  conditions  of  proposal,  is  acceptance,  16ft4. 
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Porformanoe,  of  contract,  time  of,  $  1067. 

ezteiuioD  of  time  of,  how  eff«ctedj^086 

surety  may  compel,  by  principal,  2816. 
Personal  Propk&tt,  term  includes  what,  14. 

defined,  663. 

application  of  interests  in  real  property  to,  701. 

by  what  law  gorerned,  946. 

of  wife  to  be  stated  in  an  inventory,  165. 

non-negotiable  written  contract  for  deUrery  of,  transferable  1468 

contract  for  sale  of,  1739. 

lien  of  seller  of,  3049  ;  lien  for  Hi.  r .  ces,  3061. 

real  property,  when  deemed,  1338. 

accession  to.    See  Accession. 

transfer  of.    See  Sale  ;  Tbansfbe. 

bequest  of.    See  Bbqukst  ;  Leoact  ^  Will. 

mortgage  of.    See  Mortgage,  Personal. 

pledge  of.    See  Pledge. 
Personal  Relations,  right  of  protection  from  injury  to,  43. 

rights  of,  forbid  what,  49. 

right  to  use  force  to  protect,  50. 
Personal  Repbesbntatites,  of  minor,  when  may  disaffirm  his  contract,  81 

property  of  intestate  pa8.<«es  to.  1384. 

to  distribute  property,  how,  1384. 

possession  of  legacy  obtainable  only  from,  1363. 

inventory  by  legatee  for  life,  when  to  be  delivered  to,  1865. 

of  seaman,  when  entitled  to  his  wages,  2062. 
See  Succession  ;  WuJi. 
Personal  Rights,  defined  and  regulated,  43. 
Persons,  defined,  14. 
Persons  of  UnsouND  Mind,  term  includes  what,  14.~ 

custody  of,  32. 

when  cannot  contract,  38. 

when  may  contract,  39. 

powers  of,  whose  incapacity  has  been  adjudged,  40. 

when  civilly  liable  for  wrongs,  41. 

not  liable  in  exemplary  damages,  41. 

guardianship  of,  258. 
Petition,  of  judgment  creditor  to  have  homestead  appndaed,  1246 

such  to  be  verified,  1246. 

such  to  be  filed  with  county  clerk,  1247. 

copy  of,  to  be  served  on  claimant,  1248. 
Pledge.    See  Sale,  3000, 3011. 

defined,  2986. 

what  to  be  deemed,  2987. 

lien  of,  dependent  on  possession.  2988. 

covers  increase  of  property,  2989. 

lienor  may,  to  oxtcnt  of  lion,  2990. 

factor  may  not,  property  of  his  principal,  2368. 

when  valid  against  real  owner,  2991 

lender,  defined,  2992. 

pledge  lender  may  withdraw,  when,  2994. 

holder,  defined,  2993. 

holder,  obligations  of,  2995. 

further,  when  may  be  required,  2999. 

aale  of,  may  be  made  when,  8000-8009. 

be  contained  in  negotiable  instrument,  8008. 
See  Limn. 
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fLUKia.    8m  Plsms,  ««  2988, 2998,  2999 ;  Bali,  800O-80Q2  8006-800«, 

aoo^^ii. 

Plsdoi  Holder,  defined,  2993. 

muBt  enforce  all  rights  of  pledgee,  2996. 

for  reward,  cannot  exonerate  himself,  2995. 

for  reward,  liable  as  depositary  for  reward,  2997. 

gratuitous,  may  exonerate  himself,  how,  2995- 

gratuitous,  liable  as  gratuitous  depositary,  2998. 

can  purchase  from  pledgor  only,  3010. 
Pjuioaoa.    Sec  Pledge,  29^,  2992,  2994,  2999 :  Sals,  3001-3004,  3007 

3008,  3010. 
POUOT  OF  Insurance.    See  Insurance,  2576,  2586-2598,  2595-2599,  2605. 

2607-2608,  2612,  2764. 
Possession,  summary  proceedings  for,  of  property,  794. 

owner  of  property  in  adverse,  may  transfer  his  title,  1047. 

means  of  obtaining,  of  persona,  property,  necessary  to  yalidlt| 
of  gift,  1147. 

of  legacies,  how  obtained,  1383. 

damages  for  unlawful,  of  real  property^^8334. 

quiet  covenant  of,  implied  in  hiring,  1^27, 1955. 

lease,  when  renewed  by  continued,  1945. 

mortgagee  not  entitled  to,  2927. 

mortgagee,  when  may  take,  of  mortgaged  personal  property,  2968 

change  of,  necessary  in  pleilge,  2988. 

when  transferred  for  security  deemed  pledged,  2987. 

bottomry  lien  is  independent  of,  8027. 

vendor's  lien  ii  independent  of,  3046. 

seller  of  personal  property,  lien  dependent  on,  3049. 

purchaser  of  real  property,  lien  independent  of,  3050 

lien  for  services  is  dependent  on,  3051 

factor's  lien  is  dependent  on,  3053. 

banker's  lien  is  dependent  on, 3054. 

shipmaster's  lien  is  independent  of,  3055. 

seaman's  lien  is  independent  of,  80o6. 

officer's  lien  is  dependent  on,  3057. 
fOWXR,  minor  cannot  give  delegation  of,  33. 

person  of  unsound  mind  cannot  give  delegation  of,  40. 

what  express  trusts  are  valid  as,  860 

when  deemed  part  of  the  security,  858. 

execution  of,  860. 

of  sale,  may  be  conferred  by  mortgage,  2932. 

of  revocation  of  trust,  may  be  reserved  by  trustor,  2280 

married  women  may  be  vested  with,  714. 

general  and  beneficial,  to  married  women,  917. 

absolute,  unaccompanied   by  trust,  gives  estate  in  fee,  when 

of  revocation,  wlien  deemed  executed,  1229-1230. 

to  devise,  how  executed  by  terms  of  will^330. 

to  executor,  to  appoint  3xecutor,  void,  1872. 
Pow BE  or  AiTORNKT,  by  married  woman,  void  unless  acknowledged,  how 
109i. 

duties  of  gratuitous  employee  accepting,  1977. 

to  execute  mortgage,  requisites  of,  2933. 

See  Attorney  in  Fact,  1095, 1216. 
(*BUOiiiPTioN,  title  by,  1007. 
pRHUifPTiON,  establiihed  by  lapse  of  time  In  divorM  126 
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Praemnptlon  sneh  may  be  rebutted,  §  126. 

of  actual  residence  does  not  apply,  in  divorce,  129. 

of  legitimacy  of  children,  193. 

of  relinquishment  of  control  of  child,  211. 

of  wilful  default  in  case  of  collision  of  ship  from  breach  of  ralet  / 

972. 

of  time  of  delivery  of  grant,  1065. 

that  fee  simple  title  passes,  1105. 

that  gift  is  made  in  view  of  death,  1150. 

that  an  obligation  is  joint,  and  not  several,  1481. 

of  intent  to  extinguish  contract,  when  it  is  cancelled,  1699. 

of  term  of  hiring  servant,  2010-2011. 

of  undue  influence  in  cerbaiu  case,  on  the  part  of  trustee,  228&. 

that  certain  property  is  partnership,  2406.  j 

that  representation  in  insurance  refers  to  time  of  completin| 
contract,  2577. 

that  person  insured  has  knowledge  of  prior  loss,  2671. 

of  actual  loss  of  ship,  2706. 

of  consideration  in  negotiable  instrument,  8104. 

that  bill  of  exchange  is  dishonored,  8133. 

that  creditor's  retention  of  part  of  performance  is  not  Tolvn 
tary,1477. 

that  written  instrument  imports  consideration,  1614. 

as  to  origin  of  uncertainty  in  contract,  1649, 1654. 

that  depositary  is  in  fault  iu  certain  cases,  1838. 

as  to  term  for  which  real  property  is  hired,  1943. 

that  hiring  of  real  property  is  renewed,  1945. 

that  certificate  of  shipmaster  iu  favor  of  sailor,  &c.,  is  true,  2069 

that  managing  owner  of  ship  has  no  compensation,  2072. 

as  to  damages  caused  by  conversion  of  personal  property,  33^.  ^ 

as  to  adequacy  of  damage  as  relief,  3387. 

in  revising  contract,  that  parties  intended  a  fair  agreement,  8400 
Principal,  incident  passes  by  transfer,  1084,  85i0. 

attorney  in  fact  executing  instrument  must  subscribe  name  of 
1095. 

factor  must  follow  directions  of,  2027. 

consent  of,  necessary  to  release  of  factor  from  liability,  2030. 
In  Agency.     See  Agknt,  2021,  2295,  2304,  2306, 2308,  2312,  2315, 2820 

2330-2337,  2343-2344,  23n0-2351,  2356. 
Guaranty.    See  Guarantor,  2788,  2807-2810,  2819,  2823-2825.  J 

Suretyship.     See  Surety,  2832,  2845,  284&-2&48,  2850. 
Proceedings,  commenced  prior  to  taking  effect  of  Code  not  affected  b] 

it,  6. 
Process,  defined,  14. 
Pbomijb,  of  marriage,  when  neither  party  bound  by,  62. 

of  adult  child  to  pay  for  necessaries  furnished  parent,  valid,  301 

of  marriage,  damages  for  breach  of,  3319. 

false,  when  fraudulent,  1572,  1710. 

representation  in  insurance  as  to  future,  when  deemed,  2574. 

to  answer  for  third  person,  2794. 

to  accept  bill  of  exchange,  when  equivalent  to  icceptanoe,  SISV 
hlOMiasoRT  Note,  defined,  8244. 

apparent  maturity  of,  3145. 

instrument  in  form  of  bill  of  exchange,  when  deemed,  321& 

bill  of  exchange,  when  converted  into,  3246 

certain  provisions  applicable  to,  3247. 


IKDEZ.  66ft 

PromlMory  Note,  effect  of  delay  In  presentment  of,-  §  3248. 

See  Negotiable  Instsumint. 
pBOOr,  of  consent  to  marriage,  how  made,  67 

of  illegitimacy,  how  made,  195. 

of  nuncupative  will,  1289. 

of  destruction  or  cancellation  of  will,  how  made,  1292 

of  ownership,  finder  may  require,  1866. 

of  loss  of  freight  in  certain  case,  what  required,  2202. 
Of  Instruments  for  Record.    See  AoKNOWLEDaMBNTS,  1160,,1180-118i 
1189,  1191-1193, 1201-1202,  1205. 

by  other  than  subscribing  witness,  1198. 

subscribing  witness  to  be  personally  known,  1196. 

witness  to  prove  what,  1197. 

handwriting  may  be  proved,  when,  1198. 

certificate  of  county  clerk,  where  taken  by  justice  of  the  peao« 
1194. 

certificate  of  ofiicer  on,  1200. 

evidence  must  prove,  what,  1199. 

action  to  obtain,  1203. 
Of  Loss  Under  Insurance.    See  Insurance,  2624-2637. 
PBOPERTT,  term,  includes  what,  14- 

of  husband  and  wife,  may  be  used  to  support  children,  143. 

of  husband  and  wife,  contracts  concerning,  158. 

of  husband  and  wife,  may  be  held  in  joint  tenancy,  &c.,  161. 

of  husband  and  wife,  rights  of,  how  governed,  177. 

community,  defined,  164,  687. 

community,  when  court  may  resort  to,  for  alimony,  141 

community,  power  of  husband  over,  172. 

community,  disposition  of,  on  divorce,  146-148. 

community,  distribution  of,  on  death  of  wife,  1401 

community,  distribution  of,  on  death  of  husband,  1402. 

separate,  of  husband  and  wife,  may  be  used  for  support  of  child. 
143. 

separate,  of  husband,  when  liable  for  alimony,  141. 

separate,  of  husband,  defined,  163. 

separate,  of  hu.sband,  when  not  liable  for  wife's  debts,  170. 

separate,  of  wife,  defined,  162. 

separate,  of  wife,  she  may  dispose  of  it  without  consent  of  iMf 
husband,  162. 

separate,  of  wife,  when  liable  for  support  of  husband,  176 

separate,  of  wife,  not  liable  for  husband's  debts,  171. 

separate,  of  wife,  husband  cannot  jt^ulect  homesteu  I  out  of   1339 

of  child,  parent  has  no  control  over,  202. 

of  child,  when  liable  for  parent 's  support,  201.  i 

corporations  may  acquire,  360.  j 

in  general,  664. 

nature  of,  654. 

ownerbhip  in,  656,  678. 

is  either  real  or  personal,  657 

real,  defined,  65o. 

personal,  defined,  663. 

always  has  an  owner,  669. 

what,  owned  by  the  State,  670. 

who  may  own,  671. 

aliens  inheriting  when  muse  assert  claim,  677 

interest  u,  678 
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hoperty,  interests  In,  §§  701-702 

interests  in,  absolute,  679. 

interests  in,  qualified,  680. 

interests  in,  several,  681. 

interests  in,  joint,  688. 

interests  in,  partnership,  684 

in 'crests  in,  in  common,  686-686. 

interest  in,  present,  689. 

future  interests  in,  690. 

perpetual  interest  in,  691. 

future  interests  in,  rights  of  posthumous  children  In, 

future  interests  in,  pass  by  transfer,  699-700. 

future  interests  in,  none  unless  specified,  708. 

future  interests  in,  how  defeated,  739-740.  J 

future  interests  in,  when  not  defeated,  741-742. 

future  interests  in,  Tested,  694. 

future  interests  in,  contingent,  696. 

future  interests  in,  contingent,  may  be  altematire,  696 

future  interests  in,  contingent,  not  Toid  because  improbdll 
697. 

interests  in,  perpetual,  691 

interest  in,  Ihnited,  692. 

conditional  ownership  in,  707. 

restraints  upon  alienation  of,  711,  716-716. 

accumulations  of  income  of,  722. 

income  of,  defined,  748. 

what  may  be  disposed  of  by  will,  1270, 1274. 

acquisition  of,  1000-1001. 

acquisition  of,  by  occupancy.    See  Occupancy. 

acquisition  of,  by  prescription.    See  Pkesoription. 

acquisition  of,  by  accession.    See  Aoosssion. 

acquisition  of,  by  transfer.    See  Grant  ;  TRANsrsB. 

acquisition  of,  by  succession.    See  Succession. 

acquisition  of,  by  will.    See  Will. 

partnership.    See  Partnership. 

See  Estates;  Personal  Pbope&tt;  Powers;  Real  Pbopoti 
Servitudes;  Uses  and  Trusts. 
Protest.    See  Bill  of  Exchange,  8226-8282. 
Publication  Privileged.    See  Libbl. 
Purchase  Monet,  priority  of  mortgage  for,  2898  ^ 

lieu  for,  d046. 

See  Price. 
PCBOHisER,  highest  bidder  to  be,  at  auction  sale  of  delinquent  stock,  349 

when  ecrporation  may  be,  at  auction  sale  of  delinquent  stock 
348. 

of  franchise  of  corporations,  powers  and  duties  of,  389-890. 

heirs  of  tenant  for  life  when  take  as,  779. 

resulting  trust  not  to  prejudice,  866. 

omission  to  declare  trust  in  conveyance,  how  affects,  869. 

erant,  how  far  conclusive  as  to  be,  1107. 

instruments,  when  void  against  subsequent,  1227. 

instruments,  when  not  void  against  subsequent,  1228. 

rights  of,  from  devisee  not  impaired  by  his  conveyance,  when 
1364. 

when  sale  of  personal  property  void  against,  3440. 

^en  mortgage  of  personal  property  void  a^inst  subsequent,  8444 
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PnreliMer,  pledgee  cannot  be,  from  pledgot,  except  b^  direct  deallnk 

§1  3010. 
of  real  property,  lien  of,  3050. 
certain  transfers  yoid  against,  3440. 
lien  of  seller  or  buyer  not  valid  against  subsequent,  8048. 
grant  by  person  having  power  of  revocation  operates  aa  reyo<» 

tion  in  favor  of,  when,  1229. 
See  Grant  ;  Inoxtmbranoek  ;  Lien  ;  Mobtgaoe  ,  Noiicn ;  Reoo1]> 

INO. 

Railroad  Corporations.    See  Corporations,  286,  291,  294,  296,  464-46S 

465-49]^, 

Street.    See  Corporations,  286,  291,  294,  497-499,  601-611 
Real  Estate,  term  includes  what,  14. 
Rial  Propertt,  term  includes  what,  14. 

defined,  658. 

interests  in,  how  denominated,  701. 

application  of  interests  in,  to  personal  property,  702. 

limitation  on  leases  of  certain,  717-718. 

general  provisions  concerning,  755. 

estates  in,  761. 

estates  of  inheritance  in,  762. 

fee  simple  estates  in .  762. 

fee  tail  abolished,  763. 

contingent  remainders  in,  764. 

freehold,  765. 

chattels  real,  or  estates  for  years  in,  765. 

chattel  interests,  or  estates  at  will  in,  765. 

estates  in,  for  the  life  of  third  person,  766. 

future  estates  in,  767. 

estates  in  reversion  in,  768. 

estates  in  remainder  in,  769. 

creation  of  remainders,  future  and  contingent  In,  778. 

limitation  of  successive  estates  for  life  in,  774. 

remainders  on  estate  in,  775-776. 

estate  in,  for  life,  remainder  of,  777. 

burdens  and  servitudes  upon,  801-802. 

rights  of  owners  of,  829. 

rights  of,  in  respect  to  water,  818,  830. 

how  may  be  used  by  tenant  for  life,  818. 

how  may  be  used  by  tenant  for  years  at  will,  Sl^-^B 

remedies  of  grantees  for  irents  and  reversions  of,  821. 

remedies  of  lessor  against  assigns  of  lessee  of,  822 

remedies  of  lessee  against  assigns  of  lessor,  823. 

remedies  on  leases  for  life,  for  rent  of,  824. 

rent  on,  how  recovered,  824-826. 

who  may  sue  for  injury  to  inheritance  in,  826. 

boundaries  of,  by  water,  830. 

boundaries  of,  by  ways,  881. 

lateral  and  subjacent  support  to,  832 

trees,  838. 

obligations  of  owners  of,  840. 

tenant  for  life  in,  duties  of,  840. 

ccverminous  owner,  rig;hts  of,  841. 

uses  and  trusts  in,  84f. 

ownership  of  instruments  affecting  title  to,  9BI 
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ftMl  Property,  words  of  Inheritance  not  neoessuy  to  msb  ft  lee  in,  |  1071 

fee  Bimple  title  in,  when  presumed  to  pass,  1105. 

subsequently  acquired  title  to,  passes  by  operation  ef  law^  llOfl 

instroments  affecting,  when  deemed  to  impart  ociim  oi  eon 
tents,  1207. 

lien  of  seller  of,  3046 

lien  of  purchaser  of,  3060. 

when  deemed  personal,  after  testator^s  death,  1888. 

agreement  for  sale  of,  1781, 1741. 

agreement  for  sale  of,  form  of  grant  in  execution  of,  1782. 

agreement  for  sale  of,  what  covenants  required  by,  1738 

form  of  such  corenants,  1784. 

contract  for  sale,  1740. 

sale  of.    See  Salk. 

transfer  of.    See  Qrant  ;  Tbarsfbr. 

uses  and  trusts  in.    See  Usks  and  Trusts. 

powers  in.    See  PowsRS. 

accession  to.    See  Accession. 

hiring  of.    See  IIi&iNO. 

mortgage  of.    See  MoRTOiOB. 
ElKcnvER,  court  may  appoint  to  enforce  alimony,  140. 
lUcoRDEB.    See  Recording,  74, 165, 1169, 1172,  2480,  2509,  2940,  2959. 

declaration  of  marriage  must  be  filed  with,  1 7. 

inventory  of  wife's  property  to  be  filed  with,  165. 

selection  of  right  of  way  by  corporation  to  be  transmitted  tc 
871. 

city  or  county  may  take  proof  or  aclmowledgment  of  instra 
ments,  1181. 

fees  of,  must  be  indorsed  on  all  instruments,  1165. 
UOOBDINO.    See  Mortoaoe,  2938-2935,  2940-2941, 2952,  2959-2968. 

of  marriage  certificate,  74. 

of  marriage  declaration,  75. 

of  inyentory  of  wife's  separate  property,  165. 

effect  of  such,  166. 

of  marriage  settlements,  179. 

effect  of  such,  180. 

of  by-laws  of  corporation,  804. 

what  subject  to,  1158. 

judgments  subject  to  without  acknowledging,  1159, 1204. 

letters  patent  subject  to  without  acknowlet^ment,  1100 

prerequisites  to,  1161. 

how  effected,  1162. 

of  transfers  in  trust  for  benefit  of  creditors,  1164. 

in  what  ofilce  to  be  made,  1168. 

when  deemed  recorded,  1170 

books  for,  1171. 

duties  of  officer,  1172. 

transfers  of  ships,  1173. 

legality  of  prior,  not  affected,  1205. 

as  eTidence,  1206-1207. 

what  notice  deemed  from,  1207. 

where  and  to  whom  notice,  1213. 

priority  of,  establishes  priority  of  right,  1214. 

of  reyocation  of  power,  1216. 

effect  of  want  of,  1217. 

•f  instruments  affecting  homesteads,  1244. 
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Recording  ^f  homestead  declaration,  §§  1264, 1268. 

of  notice  of  appropriation  of  water,  1415. 

of  certificate  of  formatioii  of  special  partnership,  2480. 

of  renewal  of  special  partnership,  2485- 

of  dissolution  of  special  partnership,  2609. 
Redemption,  of  franchise  by  corporation,  892. 

person  haying  interest  in  property  subject  to  lien,  has  fight  of 
2903. 

inferior  lienor  has  right  of,  2904. 

how  made,  2905. 

contract  in  restraint  of,  Toid,  2889. 

right  of,  may  be  foreclosed,  2981,  2967. 
See  Lien  ;  Mo&TOAax. 
RxLATiONSHip,  husband  and  wife  cannot  by  contract  impair  their  legal 
169. 

degrees  of,  how  computed,  1389-1393. 

of  half  blood  gives  right  to  succeed,  1394. 

succession  through  illegitimate,  when  allowed,  1388. 
Rklatiyks,  mutual  right  of  defence  of,  43,  60. 

may  protect  child  from  parental  abuse,  203. 

legacies  to,  when  chargeable  with  debti  of  testator,  1881 

when  illegitimate,  take  by  sucression,  1388. 

of  half  blood  succeed  alike  with  whole  blood,  1394. 

alienage  of  j  does  not  affect  right  of  succession,  1404. 
Rbubask,  of  future  mterests  in  property,  G99. 

of  debtor  by  substitution  of  new  one,  1631. 

by  creditor,  how  made,  1541. 

effect  of  general,  1542. 

of  several  joint  debtors,  1543. 
Reiibp,  in  general,  3274. 

compensatory,  the  usual  form  of,  3274. 

specific  and  preventive,  limited  to  special  cases,  8368 

from  forfeiture,  3369. 

to  be  given  only  in  special  cases  3275,  8366. 

specific,  how  given,  3367 

preventive,  how  given,  3368. 
See  Damages;  Injunction;  Pbeventiye  Relief  ;  Spxoifio  Riluf. 
Rkuoious,  Social,  and  Benevolent  Corporations.    See  CoEPOEAnom 

285,  286,  593-601. 
Remainders,  defined,  769. 

certain,  valid,  764. 

contingent,  on  prior  remainder  in  fee,  772. 

when  may  be  created,  778. 

upon  successive  estates  for  life,  775. 

on  a  term  of  years,  776. 

for  life  upon  a  term  of  years,  777. 

upon  a  contingency,  778. 

to  heirs,  when  title  vests  under,  779. 

construction  of  certahi,  780 

owner  of  estate  in,  may  sue  for  injury  to  inheriukace,  826. 

death  of  devisee  before  testator  does  not  affect  certain  inter 
in,  1844. 

See  Future  1ntkri»9. 
(nrr,  right  of  taking,  may  be  held  as  a  servitude,  802. 

remedies  for  recovery  of,  821. 

remedies  for  recovery  of,  by  assignees,  822-823 

37 
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ftcDt,  under  le&se  for  life,  how  reooTered,  }  824. 

dependent  on  life,  when  recoverable,  825. 

payment  of,  by  tenant  to  grantor  j  when  binding  on  grantee.  1 1 1 

covenant  for  payment  of,  runs  with  the  land,  1038. 

term  of  hiring,  how  indicated  by,  1944. 

acceptance  of,  when  operates  as  renewal  of  lease,  ld4o. 

when  payable,  1947. 

forfeited  by  letting  room  in  parts,  1960. 
RBPAia,  owner  x)f  estate  for  life,  to  keep  buildings  in,  840. 

coterminous  owners  bound  to  keep  fence  in,  841. 

tenant  for  life  to  keep  fence  in,  8^. 

owner  for  voyage  to  keen  ship  in,  966. 

borrower  must,  when,  lo89. 

hirer  must,  when,  1929. 

landlord  must,  when,  1941. 

tenant  may,  at  expense  of  landlord,  when,  1942. 

letter  of  personal  property  must,  1955. 

hirer  of  personal  property  may,  at  expense  of  letter,  1966. 

of  ship,  shipmaster  may  contract  for,  2376. 
Rbpeal,  of  former  statutes,  20. 
Besidsnoe,  right  of  husband  to  select,  103, 156. 

if  husband  selects  unfit,  wife  not  bound  by  such  Belectkm,  ICVI. 

guardian  to  select  for  ward,  248. 

requisites  in  regard  to,  in  actions  for  divorce,  128. 

proof  of  actual,  required  in  actions  for  divorce,  129. 

right  of  parent  as  regards,  of  child,  218. 

subsequent  change  of,  does  not  will,  1286. 
Respondentia,  defined,  3036. 

owner  may  hypothecate  by,  in  any  case,  3087 

master  may  hypothecate  by,  when,  3038. 

law  of  bottomry  applicable  to,  8039. 

obligation  imposed  upon  ship  owner  by,  3040 
See  BoTTOMBT ;  Lien. 
Restraint,  right  of  protection  from  bodily,  43. 

of  marriage,  when  void,  710, 1676. 

of  alienation,  when  void,  711,  716. 

contract  containin|[,  on  l^j^  proceedings,  void,  1672. 

of  trade,  contract  in,  when  void,  1673. 

of  trade,  allowed  on  sale  of  good  will,  1674. 

of  trade,  allowed  on  dissolution  of  partnership,  1676. 

of  right  of  redemption  from  lien,  not  allowed,  2889. 
Revocation,  consent  to  sepa.ration  is  subject  to,  101. 

of  condonation,  121. 

grantor  reserving  power  of,  is  deemed  owner,  923. 

of  gift  in  view  of  death,  1151. 

of  power  of  attorney,  how  only  can  be  effected,  1216. 

power  of,  when  deemed  executed,  1229, 1230. 

of  proposal  to  contract,  1586. 

of  proposal  to  contract,  how  made,  1587. 

of  trust,  2280. 

of  continuing  guaranty,  2815. 
0/  Wm.    See  Will,  1272, 1279, 1285. 1292-1305, 1874. 
Rwhts,  accrued  prior  to  taking  effect  of  this  Code  not  affected  by  It,  I 
20. 

perwni  of  unsound  mind  cannot  waive,  40 

minor  may  enforce  by  civil  action,  42. 
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ftightfl  of  personal  relaM<m,  forbid  what,  |  48. 

certain,  subject  of  ownership,  655. 

in  water,  how  acquired,  1110. 

may  be  waived,  3513. 

must  not  be  used  injuriously,  3514. 
Ri«u:  or  Wat,  granted  to  corporations,  474. 

limitation  of  such,  475. 

selection  of  such,  how  certified  to,  478. 

as  an  easement,  801. 

as  a  servitude,  802. 
Risks,  iufsured  against,  to  be  stated  in  policy,  2587. 

effect  nf  altering  thing  covered  by  fire  insurance,  increasing,  2768 

effect  of  altering  thing  covered  by  fire  insurance,  not  increasing 
2754. 

what,  may  be  insured  against  in  marine  insurance,  2655. 

stipulation  of  personal  liability  under  bottomry  independent  cf, 
void,  3024. 

See  Insuban'3e. 
Road  Co&po&ations.    See  Waqon  Road  Gorpobations. 

lAiABT.    See  CouPBNSATioN :  Waoes. 
Ia&b,  defined,  1721. 

of  stock  for  delinquent  assessments,  341. 

when  corporations  may  purchase  at  such,  343. 

of  franchise  uf  corporations  under  executions,  888. 

such  not  to  affect  powers  of,  of  corporations,  391. 

of  franchise  under  execution,  where  made,  393. 

of  personal  pn>pcrty,  owner  of  future  interest  in  may  compel,  947 

transfer  of  personal  property  by ,  1136. 

what  title  to  personal  property  passes  by ,  1140. 

obligation  of  seller  of  personal  property  as  to  delivery.    See  Du 

UVBBT. 

as  to  warranty.    See  Wabbantt. 

o'  homestead  on  execution,  1254-1256. 

rescission  of,  not  affected  by  stoppage  in  transit,  3080. 

power  of,  under  mortgtige,  how  executed,  2927. 

of  pledged  property  by  pledgee,  requisites  previous  to,  8000-8003 

notice  of,  may  be  waived,  3003. 

of  pledged  property,  must  be  by  auction,  8005. 

of  pledged  property,  on  demand  of  pledgor,  8007. 

of  pledged  property,  surplus  of,  to  whom  paid,  8008. 

of  property  of  pledgee,  rights  of  pledgee,  3009. 

cf  pledgee's  securities,  3006. 

judicial,  of  pledged  property,  3011. 

subject  of,  must  be  what,  1722. 

factor  may  cause,  for  his  reimbursement,  2027. 

when  pledgee  imiy  purchase  at,  8010. 

on  credit  by  factor,  2028. 

liability  of  factor  upon,  under  guaranty  commission,  3038 

of  delinquent  mining  property,  2520. 

extinction  of  lien  by,  2910. 

power  of,  may  be  conferred  by  mortgage,  2926. 

by  depositary  of  deposit  in  danger  of  perishing,  18S7. 

^f  thing  found,  1869-1870. 

rights  and  obligations  of  seller  under.    See  Sbllee. 

fffhtd  And  obligations  of  buyer  under.    See  Bvtxb. 
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Bau  —  Agreement  for.    See  AeaiLBMENT,  §§  1301, 172&-1734, 178^1741 
By  Auction^ 

defined,  1792. 

when  complete,  1793. 

withdrawal  of  bid,  1794. 

written  conditions  of,  not  to  be  modified,  1795. 

when  absolute,  1796. 

by  bidding  at,  a  fraud,  1797. 

auctioneer's  memorandum  of,  binding,  1798. 
See  Auction  ;  Buyer  ;  Delitert  :  Seller  ;  Wareamtt. 
6aIiTA€B,  in  case  of  capture  of  ship,  ratable  deduction  to  be  made  fron 
seamen's  wages  for,  2060. 

who  entitled  to,  2079,  2726- 
BATisrACTiON.    See  Mortgage,  293S-2941. 

of  judgment  against  corporations,  888. 

of  judgment  against  homestead,  how  made,  1241. 

of  legacies  and  gifts,  1367. 

what  operates  as,  1523-1524. 

See  Accord. 
Savings  and  Loan  Corporations.    See  Corporations,  286,  571-679. 
Sea,  perils  of,  defined,  2199. 

perils  of,  carrier  not  liable  for  damages  caused  by,  2197. 
Seal,  defined,  14. 

private,  abolished,  1629. 

officer  taking  proof  or  acknowledgment  of   instrument,  mnaf 
affix,  1193. 

corporate  or  official,  how  affixed,  1628. 
BsAMEN.    See  Wages,  2051-2054,  2058,  2060,  2062-2063,  8066. 

defined,  2049. 

may  make  nuncupative  will,  when,  1289. 

power  of  shipmaster  over,  2037. 

how  engaged,  2050. 

how  discharged,  2050. 

cannot  be  compelled  to  ship  on  unseaworthy  vessel,  2051. 

restrictions  on  contracts  with,  2053. 

lien  of,  8056. 

must  be  provided  for  in  sickness,  2061. 

must  not  ship  goods  on  his  own  account,  2064. 

liability  of  for  injury  to  ship,  2063. 
iSAWORTHiNESS,  seamen  not  bound  to  sail  when  reasonable  doubt  ezbtt 
as  to,  of  ship,  2051. 

defined,  2682. 

implied  warranty  of,  in  insurance,  2681. 

at  what  time  must  exist,  under  insurance,  2683. 

what  required  to  constitute,  2684. 

different  degrees  of,  during  voyage,  2685. 

for  the  purpose  of  insuring  cargo,  2687. 
noURlir,  for  alimony,  140. 

indorser  having,  not  entitled  to  notice  of  dishonor,  8157. 

to  be  given  by  assignee  for  benefit  of  creditors,  8467. 

contracts  of,  when  called  bail,  2780. 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of,  2849 

held  by  surety,  creditor  entitled  to  benefit  of,  2864. 

by  way  of  lien.    See  Lien.  2872. 

Ua  what  lien  may  be,  2884. 

for  obligation  does  not  prevent  direct  enforcement,  2890 
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Saewlty,  of  mortgagee  not  to  be  impaired  by  person  boon  1,  §  2929. 

by  way  of  pledge.    See  Plkdok. 

for  third  person,  pledge  may  be  made  as,  2992. 

by  way  of  bottomry  (see  Bottomrt),  3017. 

by  way  of  respondentia  (see  Responbentia),  8086 
See  Bond  :  Surbtt  ;  Suuettship 
Bhduotion,  light  of  protection  from,  49. 

damages  for,  8389. 
tsLua,  of  good  will,  may  agree  not  to  carry  on  the  same  bunliUM 

im. 

in  an  executory  contract  of  sale,  bound  to  insert  certain  «ot» 
nants,  1734. 

rights  and  obligations  of,  1748. 

as  depositary  before  deliyery^  1748. 

in  respect  to  resale  or  reBcission^JL749. 

auth<»rity  of  auctioneer  from,  2882. 

of  real  property,  lien  of,  8047. 

when  lien  of,  of  real  property,  deemed  waived,  8047 

extent  of  lien  of,  of  real  property,  3049. 

of  personal  property,  8049. 
Obligatioiu  of.  as  to  Delivery.    See  Deliyert,  1753-1757. 
Obligations  of.  as  to  Warranty.     See   Orantob  :   Sale  :    YnnHII  : 
Warranty,  1763-1766,  1768-1778. 
BiFARATiON.    See  Desertion,  99-101 ;  Husband  and  Wife,  159, 160 

husband  and  wife  liTlng  in  state  of,  custody  of  child,  214. 
BsEYAiTT,  abduction  or  enticement  of,  forbidden,  49 

injury  to,  forbidden,  49. 

relation  of  master  and,  264 

defined,  2009. 

term  of  hiring^  2010-2011 

renewal  of  hiring,  2012. 

time  of  service  of,  2013. 

to  deliver  over  to  master  without  demand,  2014. 

master  may  discharge,  2015. 

See  Apprentice  ;  Employ  ke  ;  Service. 
KbrvIOE,  of  legitimate  unmarried  minor,  father  entitled  to,  197. 

of  illegitimate  unmarried  minor,  mother  entitled  to,  20C 

parent  may  relinquish,  of  child,  211. 

when  apprentice  may  recover  for,  276. 

of  depositary,  1839. 

contract  for,  cannot  be  specifically  enforced,  3390. 

employee  in  gratuitous,  duties  of,  1975. 

gratuitous,  when  mav  be  relinquished,  1976. 

without  employment,  2078-2079. 

of  carrier,  other  than  carriage,  2203. 

See  Employee;  Employment;  Servani 
lUTlTUDES,  upon  land,  when  called  easements,  801. 

when  may  be  held  apart  from  the  land,  802. 

by  whom  grantable,  804. 

by  whom  may  be  held.  805. 

extent  of,  how  determined,  806. 

partition  of  burden  of,  807. 

how  far  usable  by  expectant  owner,  808. 

who  may  enforce  by  action,  809. 

do  not  disqualify  owner  from  recovering  possession,  810' 

hnw  extinguished,  811. 
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Stoppage  ill  Transit,  how  effected,  §  3079. 

does  not  rescind  sale,  9060. 
eroBAOB.    See  Carrier, 2121-2122 ;  Depositart,  1851- 1S66, 1868 
Street  Railroad  Corporations.    See  Railroad  Corporations. 
!<rB-AOKNT,  not  responsible  to  agent's  principal,  2022. 

when  agent  responsible  to  principal  for,  2850. 

u  hvn  not,  2861. 

See  Agent. 
Bubp<ena,  oflicur  taking  acknowledgment  may  issue,  1201. 
(Accession,  rights  of  children  of  annulled  marriage  to,  84. 

alien  taking  by.  when  must  assert  his  claim,  6<2. 

po.'ithumous  children  take  by,  698. 

future  interest  may  pa.<s8  by,  689. 

property  may  l»e  acquired  by,  1000. 

words  of,  unnecessary  to  pass  a  fee,  1072. 

liability  of  persons  acquiring  property  by,  1115. 

child  of  test})  tor  bom  after  miJung  of  will  takes  by,  1800. 

child  of  test*! tor  unproTided  for  by  will  takes  by,  when,  18li7 

defined,  1888. 

both  real  and  personal  property  pass  by,  1884. 

to  whom  pro|»erty  passes  by,  1834. 

distribution  of  property  recelyed  by,  1386. 

illegitimate  child  takes  what  property  by,  1387. 

mother  of  illegitimate  child  to  take  by,  1888. 

computation  of  degrees  in  determining,  1389-1393. 

exclusion  from,  by  advancement,  1395. 

relatives  of  half  blood,  when  to  take  by,  1894. 

husbaud  Uikes  common  property  by,  on  death  of  wife,  1401. 

husband  aLd  wife,  divorced  and  in  fault,  not  to  take  by,  1401 

wife  tiikes  one  half  of  common  property  by,  on  death  of  bun 
band,  1402. 

by  representation,  1403. 

aliens  may  take  by,  1404. 

when  State  takes  by,  1405-1406. 

when  State  takes  by,  subject  to  charges,  1407. 

persons  takiug  by,  liable  for  debts  of  decedent,  1408. 

change  of  interest  by,  does  not  affect  insurance,  2566 
BoGOsssoRS.    See  Succession,  1394, 1403,  2951. 

of  decedent  may  dispute  legitiniacy  of  issue,  195. 

of  employer,  when  must  compensate  employee,  1998 

duty  of  trustee  as  to  appointment  of  his,  2260. 
See  Personal  Representatives;  Succession. 
lOPREME  Court,  justice  of,  may  solemnize  marriage,  70. 
lUREir,  defined,  2831. 

apparent  principal  may  show  that  he  is,  2832. 

liability  of  cannot  exceed  terms  of  contract,  283G. 

liability  of,  not  altered  by  judgment  against  principal,  2888. 

liability  of,  discharged  by  offer  to  perform  principal  obligatk^« 
2889. 

interpretation  of  contract  of,  2837 

how  exonerated,  2888,  2845. 

rights  of,  same  as  guarantor's,  2844 

rights  of,  to  compel  creditors  to  sue,  &c.,  2845. 

rights  of,  to  compel  principal  to  perform,  2846.^ 

rightis  of,  to  compel  priacii>ul  to  repay  him,  2847. 

rights  of,  to  compel  co-sureties  to  contribute,  2848. 
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ittnty,  rights  of,  to  enforce  remedies  of  creditor  against  principal,  $  2848 
riglits  of,  to  benefit  of  securities  iield  by  creditor  or  co-surety 

2849. 
rights  of,  to  have  principal's  property  taken  first,  2850. 
rights  of  creditor  against,  2855. 
releaf^e  of  principal  releases,  1543,  2819. 
indemnitor,  how  far  entitled  to  rights  of,  2779. 
indorscr  for  accommodation  has  rights  of,  3122. 
when  person  indemnifying  is,  2779. 

See  Guaranty  ;  Letteb,  of  Cbedit. 
BunBTTBHip,  contract  of,  defined,  2831. 
how  interpreted,  2887. 

See  Guaranty  ;  Letter  of  Credit  ;  Surety. 

Sail,  estates  in,  abolished,  763. 

to  what  extent  valid,  764. 
Taxes,  owner  of  life  estate  must  pay,  84C. 

covenant  for  payment  of,  runs  with  land,  1463. 
Technical  Words,  how  construed,  13,  1327-1328. 
Telegraph  Corporations.    Sue  Corporations,  28(3,  291,  294,  586-642. 
TiNANT,  husband  and  wife  may  hold.property  as  joint,  or  in  commoa, 
161. 

for  life,  heirs  of,  when  take  as  purchasers,  779. 

at  will,  how  required  to  quit,  827. 

notice  to  change  term  of  lease,  operation  of,  3315. 

damages  for  wilful  holding  over,  3344. 

for  life,  rights  of,  818. 

for  years  or  at  will,  rights  of,  819-820. 

what  fixtures  may  remove,  1019. 

attornment  by,  when  unnecessary,  1111. 

attornment  by,  when  void,  1948. 

when  several  devisees  take  as  in  common,  1350. 

may  repair  at  expense  of  landlord,  when,  1942. 

continued  possession  of,  when  renews  lease,  1945. 

must  give  notice  to  landlord  of  adverse  proceeding,  1948. 

when  rent  payable  by,  1947. 

of  part  room,  untitled  to  whole,  1949. 

released  from  rent  by  letting  room  in  parts,  1949. 
<  See  Lahdlord. 

Festamfnt      Sc)fi  WilIj 
rBSTATOR.    See  Will.  1276, 1279, 1292, 1298-1800, 1306-1307. 1312. 

property  of,  now  disposed  of  in  payment  of  debt,  1359. 

property  of,  payment  of  legacies,  1360. 

See  Bequest     Dkviss  i  Legacy  ;  Will. 
Vhbeat,  desertion  caused  by    j,-     oP^^^^^^  ^^  ^  ground  ol  divorce,  98 

trustee  must  not  use   t      l>taV»  advantage,  2228. 

partner  must  not  urJ  V^  ^ w^a.iu  advantage,  2411. 
See  Duress  •  ;  ^0  o^^.  \3nDCilsn-uEw0E. 
:iMB,  how  computed,  10.      *   ^fctJA^    ' 

of  commencing  acti  -i\t^  oltQarrVage^tto. 

certain  caune.-!  for  f/ ^^h  ti^^  t  coniVtt^i*  tor  what,  VJl . 

of  commencing  ao^^V    tO^  tn^  J'nTCC.VK. 
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lime,  woxds  in  will,  relate  V>  what,  §  1336. 

at  which  obligation  si'ist  be  performed,  1490-1491 

not  of  essence,  unless  expressly  declared,  1492. 

of  performance  of  contract,  1657. 

of  performance  of  contract,  may  be  extended,  1698. 

entire^  of  servant,  belongs  to  master,  2018. 

to  which  representation  in  insurance  refers,  2677. 

allowed  for  trarelling  to  rvcord  personal  mortgage,  IfiytB 

does  not  confirm  a  roid  net,  3539. 

Sec  Lapse  op  Tims. 
fiTU,  of  act  establi.shing  the  Civil  Code,  1. 

filing  inventory  of  wife's  property  gives  notice  of  her,  106 

ownership  of  instruments  affecting.  994. 

of  property,  how  acquired,  1000-1001. 

by  occupancy,  1006-1007. 

by  accesFion,  1013. 

by  transfer,  1039. 

redelivery  of  grant  to  grantor  does  not  revest,  1058. 

fee  simple,  when  presumed  to  pass,  1105. 

subsequently  acquired,  passes  by  operation  of  law,  1106. 

subsequently  acquired,  passes  by  will,  1312. 

what,  passe.^i  by  transfer,  1083, 1105. 

to  highway,  passes  by  transfer,  1112. 

to  personal  property,  what  pas8e.<4  by  transfer ,  1140. 

transfer  of,  under  executory  agreement  of  sjik*,  1141. 

when  buyer  acquires  better,  than  Hcttler  li:i.s,  1 142. 

instruments  evidencing,  declared  by  judguu'iit,  how  proved  loi 
record,  1159, 1204. 

what,  vests  by  homestead  declaration,  1265. 

to  homestead,  how  recorded,  1268. 

by  dovi.«»o  by  will,  1311. 

\^  beii,  passes  by  specific  devise  or  legacy,  1363. 

to  thing  in  performance,  when  passes  to  creditor,  1502. 

warranty  of,  to  personal  property,  1766. 

loan  for  use  does  not  transfer,  1886. 

loan  for  exchange  transfers,  1904. 

to  freight,  by  transfer  of  bill  of  lading,  2127-2128. 

implied  warranty  of,  to  personal  property,  is  authority  to  ag«n 
to  sell,  2323. 

lien  does  not  transfer,  2888. 
Trls  Deeds,  ownership  of,  994. 
Tolls.    See  Corporations,  514-619. 

right  of  taking,  may  be  held  as  a  servitude,  802. 
Tkade,  contract  restraining,  how  far  allowed,  1673-1675 

See  Business 
rRAi/X-UABKS,  subjects  of  ownership,  655. 

what  may  be  appropriated  as,  991 

implied  warranty  of,  1772. 

Sfe  Marks. 
Feansfer  of  services  and  custody  of  child,  how  only  can  be  effectel,  19" 

of  stock,  how  effected,  324. 

of  stock  of  married  woman,  how  ctTectoil,  325 

of  stock  of  non-resident,  how  ofTectud,  326 

future  interests  may  pass  by,  699. 

effect  of,  where  consideration  is  paid  by  third  perNon   368 

effect  of  omitting  to  declare  trust  in,  869 
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fnaifcr,  thing  in  action  subject  to,  $  9M. 

product  of  the  mind  subject  to,  982. 

good  will  of  business  subject  to,  996. 

property  acquired  by,  1000. 

defined,  1039. 

voluntary,  defined,  1040. 

Toluntary,  coDPidei&tion  not  necessary  to  its  validity  (see  Gift) 
1040. 

what  may  be  subject  of,  1044. 

mere  possibility  not  subject  of,  1045. 

right  of  reentry  subject  of,  1046. 

adverse  claim  subject  of,  1047. 

of  land,  when  title  passes,  1112. 

agreement  not  to  transfer  insured  interest,  when  void,  2599. 

life  insurance  policy  may  pass  by,  2761. 

of  thing  insured  does  not  transfer  policy,  2593. 

of  interest  in  partnership  property  dissolves  partnership,  2460 
Mode  of^ 

oral,  1052. 

by  grant  (see  Qeant),  1053. 
Effect  of, 

to  vest  title  in  transferee,  1083. 

upon  incidents  of  thines  transferred,  1084 

in  favor  of  stranger,  1085 

of  personal  property  by  sale,  1140. 
Unlawful  and  Fraudulent.    See  Jnstbuments,  1227-1231,  c»41-84«« 
Of  Obligations.    See   Covbnants  ;  Oblioatioms,  1457-1458, 1460. 
Of  Personal  Property, 

when  must  be  in  writing,  1135. 

by  sale,  1136. 

of  title  under  sale,  1140. 

under  executory  agreement,  1141. 

effect  of,  under  sale,  1142. 

See  Gifts. 
fEANSiT,  mortgaged  property  in,  where  deemed  located,  2967. 

stoppage  in,  3076. 

stoppage  in,  how  eiTected,  3079. 

stoppage  in,  effect  of,  3080. 
Trees,  ownership  of,  833-834. 

damages  for  injuries  to,  8346. 
Trespass,  personal  property  acquired  by,  1031. 

on  personal  property,  liability  of  trespasser,  1033. 
Trust.    See  Trustee,  2213-2219,  2222,  224S-2244. 

suspension  of  power  to  alienate  subject  of,  771. 

powers  in.    See  Powers. 

interest  in  existing,  how  transferred,  1135. 

transfer  of  property  in,  when  to  be  recorded,  1164. 

Toluntary,  defined,  2216. 

inyolunt:iry,  defined,  2217. 

for  what  object  may  be  created,  2220. 

voluntary,  how  created  as  to  trustor,  2221. 

voluntary,  how  created  as  to  trustee,  2222. 

obligation.*!  of  trustee  under.    See  Truster. 

obligations  of  tru.<:tor  under.     See  TBUSTOft. 
For  Benffit  of  Third  Person, 

doflned.  <>260 
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FloiT  —  For  Benefit  of  Third  Person  —how  created,  f  2K1 

when  court  is  trustor  under,  2262. 

how  declared,  2253-2254. 

(A>ligationci  of  trustee  under.    See  Tedstkb. 

termination  of,  2279. 

not  rcTocable,  2280. 

See  Trusts  in  Real  Property. 
fKSTEK,  on  dissolution  of  corporations,  400. 

defined,  2218. 

what  constitutes,  2219. 

trust,  how  created  as  to,  2222. 

involuntary,  wrongful  holder  of  thing  is,  2223. 

inToluutary,  fraud  ulentgainer  of  thing  is,  2224. 

must  act  in  best  faith,  2^8. 

not  to  use  property  for  his  own  funds,  2229. 

must  not  take  advantage  of  beneficiary,  2231. 

must  not   take   part   in    transactions   adverse    to    beneflo^Acj 
2230. 

must   not   assume    trust   adverse    to    interest   of   beneflei»  / 
2232. 

must  disclose  adverse  in f crest  to  beneficiary,  2233- 

when  guilty  of  fraud,  22^. 

mixing  funds  with  his  own,  how  far  liable,  2236. 

presumption  against,  2235. 

measure  of  liability  of,  for  breach  of  trust,  2237-2238. 

respon.^^ible  for  acts  of  co-trustee,  niien,  2239. 

when  peri^on  acquiring  trust  property  becomes,  2250. 

payment  to,  when  sufficient,  2244. 

when  third  person,  when  becomes  involuntary,  2243 

assent  of  trustor  and,  creates  trust,  2251. 

appointed  by  court,  who  is  trustor  of,  2252. 

must  fulfil  purpose  of  trust,  2258. 

must  use  ordinary  care  and  diligence,  2259. 

must  procure  trustworthy  successor  on  discharge,  220(^ 

must  invest  trust  fund,  how,  2261. 

must  pay  interest,  when,  2262. 

cannot  enforce  claim  against  trust  fund,  2263. 

powers  of,  as  agent,  2267. 

cannot  act  without  assent  of  co-trustee,  2268. 

discretionary  power  of,  how  controlled,  2269. 

involuntary,  rights  of,  2275. 

office  of,  how  vacated,  2281. 

how  discharged,  2282. 

how  removable,  2283. 

appointment  of  new,  2287. 

survivorship  of,  2288. 

District  Court,  when,  2289. 

insurance  by,  how  made,  25S9. 
Of  Real  Property, 

whole  estate  vests  in,  when,  863. 

when  grant  to,  to  bo  deemed  absolute,  869. 

acts  of,  in  breach  of  expressed  trust,  void,  870.  ' 

estate  of,  when  ceases,  871. 

See  Trust  :  Trust  ix  Real  Propkktt. 
tlllfroR.    See  Trustee,  2218,  2222,  2251-2252. 

defined.  2218 
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trtutot,  declaration  of  trust  by,  mast  be  obeyed,  $  2568. 

cannot  revoke  trust,  when,  2280. 
See  BENxnciAET ;  Tsust  ;  Trusts  im  Beal  Pboi  ibtt 
Tbusts  in  Ksal  Peopsrtt,  limited  to  those  specified,  847- 

must  be  in  writing,  852. 

resulting,  when  presumed,  858. 

resulting,  not  to  prejudice  purchasers,  856. 

express,  for  what  purposes  allowed,  857. 

when  liable  to  creditors,  859. 

when  DO  estate  ycsts  under,  860. 

Test  whole  estate  in  trustees,  863. 

author  of,  may  prescribe  to  whom  estate  shall  belong,  86A. 

estate  of  grantee  subject  to,  865. 

estate  left  in  author  of,  866. 

powers  over,  of  beneficiaries,  867. 

effect  of  omitting  to  declare  in  conveyance,  869 

expresiied  in  creation  of  estate,  acts  in  breach  of,  Toid,  870 

when  to  cease,  871. 

OiiDUK  Influence   will  procured  by,  void,  1272 

contract  obtained  through,  voidable,  1567  1689 

defined,  1575. 

thing  gained  by,  held  in  trust,  2224. 

presumption  of,  against  trustee,  2235. 
OsAOB,  defined,  14. 

meaning  of  words  fixed  by,  to  be  followed,  1644 

employee  to  conform  to.  1982. 

agent  to  conform  to,  2349 

Valuable  Consideration,  defined,  14. 

See  Consideration 
Value,  defined,  14 
Ve.\i>or.    See  Lien,  3046-3048,  3050. 
Verdict,  term  includes  what,  14. 
Vested  Interest,  future,  defined,  694 

Wages,  of  minor,  when  may  be  paid  to  him  212 

of  seamen  not  lost  by  agreement,  2()52. 

of  seamen,  when  begin,  2055. 

of  seamen,  depend  on  freightage,  when,  2054. 

of  seamen,  depend  on  freightage,  when  not,  2058 

of  seamen,  when  voyage  is  broken  up,  2056. 

of  seamen,  when  wrongfully  discharged,  &c.,  2067 

of  seamen,  when  prevented  from  rendering  service,  2060 

of  seamen,  when  personal  representatives  entitled  to,  206S. 

of  seamen,  not  to  be  lost  by  special  agreement,  2052. 

of  seamen,  when  forfeited,  2063 

of  seamen,  lien  for,  3056. 
A  iooN  Road  Corporations.    Sec  Corporations,  286,  291,  294,  612-£a9 
VaivER,  person  of  unsound  mind  cannot  lose  rights  by,  40. 

of  objections  to  offer  of  performance,  1501 

of  option  as  to  delivery  of  goods,  1756. 
V      of  communication  in  insurance,  2568 

of  notice  of  sale  of  pledged  property,  3003. 

of  demand  by  pledgor  or  «U'l»tor,  S(K)A 

of  presentnient  and  norjci-  '.i\')H  _   ^ 
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WalTw  of  protest,  §  3160. 

of  proTifiions  of  this  Code  by  stipalatlon  between  partieSi 
WkMSt,    See  QoARi'iAN,  246,  256 

defln.'il,  2:37. 
IVabraktus,  lineal  and  collateral  abolished,  1115. 
W^ABEANTT,  coTeiiaiit  of,  runs  with  the  land,  1^. 

covenant  of,  executory  contract  binds  seller  to  insert  1788 

defined,  1763. 

uoiiu  implied  in  sale,  except,  1764. 

of  title  to  personal  property,  1765. 

on  nilo  by  sample,  1766. 

where  buyer  relies  on  seller's  judgment,  1767 

by  manufacturer,  176S-1770. 

of  goods  inaccesfsible  to  buyer,  1771. 

of  trade-marks,  1772. 

of  other  marks  on  goods,  1773. 

an  to  sale  of  written  instrument,  1774 

of  provisions  for  domestic  use,  1775. 

as  to  sale  of  good  will,  1776. 

on  judicial  sale,  1777. 

effect  of  general,  1778. 

right  of  buyer  to  inspect  goods  ovl  sale  with,  1785. 

right  of  buyer  to  rescind  in  case  of  breach  of,  1786 

implied,  of  money  exchanged,  l'y)7. 

implied,  in  authority  to  agent  to  "ell  personal  property,  2888 

of  authority,  2342. 

agent  has  power  to  give,  2823. 

auctioneer  has  power  to  give,  236r 

implied  in  negotiable  instrument,  r'06. 

damages  for  breach  of,  of  quality  of  r^rsonal  property,  401& 

damages  for  breach  of,  of  title  to  peI3ot^Al  propeny,  3813. 

dituiHges  for  breach  of,  of  agent's  authDr.  v,  '3813. 
In  Insurance.    See  Insurance,  2575.  2603-26:\  2681-2686, 2688. 
HEATER,  right  of  taking^  an  easement,  801. 

right  of  receivme  and  discharging  on  Innd,  >;.n  casement,  801. 

boundaries  by,  830. 

rights  to,  how  acquired,  1410. 

appropriation  must  be  for  use,  1411. 

point  of  diversion  may  be  changed,  1412. 

may  be  turned  into  natural  channels,  1413 

priority  of  right  to,  1414. 

notice  of  appropriation,  1415. 

diligcncn  iu  appropriation,  1416 

*'  completion,"  defined,  1417 

doctrine  of  relation  applied  to,  1418 

forfeiture  of  right  to,  1419. 

rights  of  pi-esent  claimant,  1420 

rights  of  riparian  owners,  1422. 
Water  and  Canal  Corporations.    See  Corporations,  286, 548-661 
Wats,  boundaries  Lj,  boi. 

See  KioiiT  OP  Wat. 
VTharf  Corporations.    Sec  Bripge  and  Ferrt  Corporatiokb. 
VfUfOlff  legacy  to,  when  chiirgeable  with  debts  of  testator,  1861. 

interest  on  legacy  to,  when  accrues,  1368. 
See  SoccEssiOM ;  win 
Vifi,  abduction  of,  forbidden,  49i 
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17110,  miut  abide  by  husband's  reasonable  selection  of  residence  §  108. 
on  refusal  so  to  do  she  commits  desertion,  103. 
if  place  is  unfit  and  she  refuses,  husband  commits  desertion,  104 
neglect  of  husband  to  proTido  for,  is  ground  for  divorce,  105. 
may  be  granted  alimony  on  diTorce,  136-137, 139. 
when  allowance  may  be  withheld  from,  142. 
when  shall  support  husband  out  of  her  property,  176. 
legitimacy  of  issue,  where  divorce  granted  for  adultery  of,  146. 
separate  property  of,  162. 
may  dispose  of  her  separate  property  without  consent  of  hn 

husband,  162. 
community  property  when  not  liable  for  contracts  of,  167 
inventory  of  separate  property  ot,  165. 
effect  of  recording  inventory  of  separate  propertv  of,  166 
cannot  make  contract  for  payment  of  money,  16/. 
earnings  of,  not  liable  for  debts  of  husband,  168. 
earnings  of,  when  living  separate,  separate  property,  169. 
husband  not  liable  for  debts  of,  contracted  before  marriage,  170 
not  liable  for  debts  of  husband,  171. 
property  of,  liable  for  her  own  debts,  171. 
not  allowed  estete  in  dower,  173. 
support  of,  174. 

husband  not  liable  for  her  support  if  she  abandons  him,  175. 
husband  not  bound  to  support  children  of,  by  former  marriafe 

209. 
consent  of,  necessary  for  husband  to  adopt  child,  223. 
husband  cannot  select  homestead  from  separate  property  of 

1239. 
is  "  head  of  family,"  1261. 

must  join  husband  in  disposing  of  homestead,  1242. 
may  dispose  of  separate  property  by  will,  1273. 
disposition  of  common  property  in  case  of  death  of,  1401. 
duress  or  menace  of,  avoids  contract  of  husband,  wh(>n,  1569 

1570. 
See  DivoRCK ;  IIdsbans  and  Wife  ;  BIarbiaox  ;  Marrikd  Women 
Will,  includes  codicils.  14. 

when  person  of  unsound  mind  may  malce,  40 

future  interest  may  pass  by,  699. 

power  may  be  acquired  by,  1000. 

liability  of  persons  acquiring  property  by,  1115 

effect  of,  upon  gift,  1152. 

who  may  make,  12/0 

procured  by  fraud,  Ac,  may  be  denied  probate,  1272 

revocation  of,  obtained  by  fraud,  &c.,  void,  1272.     • 

married  woman  may  dispooA  ni  1^®^  separate  property  bj,  Hit 

what  may  pass  by,  1274. 

who  may  take  by,  1275. 


restrictions  to  char/tabl  ^6'     ^n\Z 
^graphic,  ^*  b«e^» 

defined,  1277.  ^ 

witness  to,  must  stata  n't* 

conjoint  or  mutual,  K^ti         a©*' 


conjoms  or  mutual,  J iv^^.^         ^c 

competency  of  sabaeiJVS^id^*^       ^a«  to,  IW^- 
conditional,  328J.   ^^I^^i**       ^ef»^' 
gift  by,  to  Bribsrribi^      ^t  \       -^ 


\\^ 


/' 
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Wai  —  (Hographic — creditoin  competent  witnesses  to,  }  1282. 

uitneM  to,  when  entitled  to  devise  bj,  1283. 

void,  unless  duly  executed,  1285 

effect  of  codicil  on,  1287. 

power  to  devise,  how  executed  by  term:*  of,  1330. 

execution  and  construction  of  prior,  not  affected  by  the  Godt 
1375 

ninrigage  oo  property  devised  by,  how  satisfied,  2940. 

child  bom  after  making  of,  takes  certain  share,  1305. 

children  unpro\  ided  for  by,  when  may  succeed,  1307. 

share  of  child  boru  after  making  of,  out  of  what  portion  take* 
1308. 

death  of  devisee  before  testator,  1309, 1343-1844 

devises  of  land  in,  how  construed,  1311. 

subsequently  acquired  title  passes  by,  1312. 

change  of  interest  by,  does  not  affect  insurance,  2566 
fmterprettUion  of^ 

according  to  intention,  1317. 

to  be  confined  to  written  will,  1818. 

lules  of,  to  be  observed,  1319. 

several,  to  be  taken  tc^ether,  1320 

all  parts  to  be  considered  in,  1321. 

latter  part  controls,  1321. 

distinct  clause  not  affected  by  indistinct,  1322 

in  case  of  ambiguity  or  doubt,  1323. 

words  to  be  taken  in  ordinary  sense,  1824. 

words  to  receive  operative  construction,  1325. 

technical  words,  1327. 

technical  words  not  necessary,  1328. 

to  aToid  intestacy,  1326. 

word  "  heirs  "  not  necessary  to  pass  fee,  1329 

of  devise,  &C.,  of  real  property,  4&c.,  1331. 

of  deviiie  of  residue  of  real  property,  1332. 

of  devise,  as  referring  to  time  of  death,  1383. 

to  what  time  words  refer,  1336. 

of  devise  or  bequest  to  a  class,  1337. 

of  words  of  donation  and  limitation,  1335 

of  directions  for  conversion,  1838. 

by  what  law  governed,  1376. 
KsDocolton  of, 

procured  by  fraud  may  be  annulled.  1272 

« f  mutual  will  may  be  effected,  1279 

Toid  unless  duly  executed,  1285. 

cf  w^tten  wilL  1292. 

evidence  of,  1293, 

of  duplicate,  1295. 

ty  subsequent  will,  1296. 

subsequent,  does  not  revive  prior  will,  1297 

by  marriage  and  birth  of  i^sue,  1298 

by  marriage  of  testator,  1299. 

by  marriage  of  testatrix,  1300. 

contract  to  sell  property  disponed  of  by  will,  is  not,  1801. 

incumbrance  on  propertv  disposed  of  by  will,  is  not,  \Mk 

conveyance,  when  is,  1304. 

oonveyancej  wlien  is  not,  1303 

"•voken  codicils,  ld(J5 
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,'""i»fero/'^,*<'ef»Di,  wi'  """"■  1062. 
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